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LEGISLATIVE PROCEDURE 


CHAPTER I 
PARLIAMENTARY LAW 


LawMaxkeErs must themselves be governed by law, else they 
would in confusion worse confounded quickly come to grief. 
History has given us one striking example of what befalls lawless 
lawmakers and of the harm they may do. It is agreed that “the 
bad mode of deliberating” by the National Assembly was one of 
the chief causes leading to the catastrophes of the French Revo- 
lution. A hundred members might be seen trying to address the 
House at the same time. The authority of the President was 
wholly disregarded. Spectators applauded or hissed at pleasure. 
No rules were observed in the conduct of business. Sir Samuel 
Romilly, deeply sympathetic, had prepared a statement of the 
practice of the House of Commons, and Mirabeau had translated 
_it into French. It was ignored. ‘Much of the violence which 

prevailed in the Assembly,” says Sir Samuel, ‘‘would have been 
allayed, and many rash measures unquestionably prevented, if 
their proceedings had been conducted with order and regularity. 
If one single rule had been adopted, namely that every motion 
should be reduced to writing in the form of a proposition before 
it was put from the chair, instead of proceeding as was their con- 
stant course by first resolving the principle as they called it (dé- 
créter le principe) and leaving the drawing up what they had so 
resolved (or, as they called it, la rédaction) for a subsequent op- 
eration, it is astonishing how great an influence it would have 
had on their debates and on their measures. When I was after- 
wards present and witnessed their proceedings, I had often oc- 
casion to lament that the trouble I had taken had been of no 
avail.”’ } 

The French disaster and episodes similar in character if not 
‘in the horror of their results, have in other assemblies of Conti- 
nental Europe, as well as in the kaleidoscopic republics of Central 

1 W. E. Hearn, The Government of England, 547. 
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and South America, shown to English-speaking peoples the 
breadth and depth of their good fortune in developing a priceless 
system of parliamentary law. To it we owe in measure little real- 
ized the liberty we deem so precious. By means of it our civili- 
zation makes progress that is healthy and safe. 

Edward Everett said in the United States Senate, December 8, 
1853: “There is nothing which so distinguishes the great national 
race to which we belong, as its aptitude for government by de- 
liberative assemblies: its willingness, while it asserts the largest 
liberty of parliamentary right, to respect what the Senator from 
Virginia, in another connection, has called the self-imposed re- 
strictions of parliamentary order; and I do not think it an ex- — 
aggeration to say that there is no trait in their character which 
has proved more conducive to the dispatch of the public business, _ 
to the freedom of debate, to the honor of the country — I willsay © 
even which has done more to establish and perpetuate constitu- — 
tional liberty.” | 

Did Everett too much extol a framework of rules, a scaffclding 

of practices? Shall Parliamentary Law be spoken of in the same 
breath with Magna Carta, the Bill of Rights, the Declaration of 
Independence? Are its principles to be likened in importance to 
those of the common law or of equity jurisprudence? 
_ Itis true that with Coke and Blackstone and Kent we do not 
ordinarily class Hatsell and Cushing and Hinds. It is true that 
the literature of parliamentary law is scanty and that it deals 
with minutiz of seemingly little consequence to human rights. 
Yet think what the law and the practice of legislative assemblies 
really mean. They make it possible under a representative form 
of government for the will of the people to be ascertained. Start- 
ing with the assumption that this will is the will of the majority, 
we Can give it expression and effect only by processes that at the 
same time endow it with form and win submission by the minor- 
ity. Lacking either achievement, chaos follows. 

Accurate expression of the majority will is only to be secured 
by adequate debate, conducted with freedom enough to permit 
every useful contribution of ideas and opinions, and with delibera- 
tion enough to exclude as far as practicable the untoward influ- 
ences of precipitancy and passion. To this end there must be 
different stages of consideration and then opportunity for re- 
consideration. There must be protection against surprise and 
against fraud. A conclusion must be reached. Somebody must 
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preside and the others must not be at the mercy of his caprice. 
Due order must be followed in the transaction of business. De- 
corum must be maintained. Dignity must clothe the conduct of 
affairs if decisions are to command the respect of the people. 

For these purposes rules are necessary. It would be most dan- 
gerous to rely on the inspiration of the moment for standards of 
conduct. The individual in the daily affairs of life finds the ob- 
servance of a myriad conventions necessary for his convenience 
and safety. Much more is this important in assemblies. The 
psychologists have scientifically established, what is well known 
to every man with eyes in his head, that men in the mass are 
eapable of sentiments, are subject to emotions, are swayed by 
passions, which exaggerate the weaknesses as well as the virtues 
of human nature. Unless codes of conduct have been agreed upon 
before the clouds appear on the horizon, every gust will threaten 
to wreck the ship. The nature of these codes is the minor matter. 
It is but repeating Hatsell and Jefferson and Cushing to say, it is 
more material there should be a rule to go by than what that rule 
is. In the words of Hatsell (11, 150) ‘‘if the maxim, ‘Stare super 
vias antiquas,’ has ever any weight, it is in those matters, where 
it is not so material, that the rule should be established on the 
foundation cf sound reason and argument, as it is, that order, 
decency, and regularity, should be preserved in a large, a numer- 
ous, and consequently oftentimes a tumultuous assembly.” 

That this rule has won universal acceptance is shown by a re- 
markable phenomenon of which those who share in it are for the 
most part wholly unconszious. There is no rule of parliamentary 
law and no special rule adopted by a legislative body at the be- 
ginning of a session that could not at any time be disregarded by 
a majority without invalidating any resultant law. Barring con- 
stitutional obstacles, no court would ever question a statute be- 
cause such a rule had been disregarded. Suppose an agreement 
that this or that action shall be taken only by a two-thirds or a 
unanimous vote, and then it is taken by a majority vote. No 
court will issue a writ of injunction or mandamus or any other 
_ kind of a writ by reason thereof. The principle has been laid 
down repeatedly. “The courts cannot declare an act of the 


1 Sweitzer v. Territory, 5 Okla. 297 (1897). Also see People ». Hatch, 33 Il. 9 
(1863); State ». Brown, 33 S.C. 151 (1890); St. Louis Ry. Co. v. Gill, 54 Ark, 
101 (1891); Cook »v. State, 26 Ind. App. 278 (1901); Manigault ». Ward, 123 Fed. 
Rep. 707 (1903). 
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Legislature void on account of non-compliance with rules of pro- 
cedure made by itself to govern its deliberations.” 

One case may be thought to be the contrary — People v. Dev- 
lin, 33 N.Y. 268 (1865). A bill that had passed both Houses and 
been sent to the Governor was recalled by the Assembly, which 
thereupon tried to strike out one section. The Senate refused to 
concur in this action and before the two branches could recon- 
cile their differences, the Legislature adjourned. Thereupon the 
Governor signed the original bill. Was it valid? The Supreme 
Court held it was, on the ground that a bill passed by the two 
Houses and sent to the Governor could not be recalled except 
by joint action of the two Houses, and that action on a bill sent 
back upon the request of one only was a nullity. There was no 
evidence of compliance by the Assembly with its rule that a 
motion for reconsideration must be made on the same or the 
following day. When they have rules to govern themselves in 
the various stages of legislation, said Justice Potter, ‘‘and they 
have thus become the law, they cannot themselves arbitrarily 
depart from such law, and conduct their proceedings by other 
rules, not known to or adopted by such body.” If he meant 
that legislative rules by their adoption had “‘become the law” 
of the land, his opinion may be respectfully doubted. One 
branch of a Legislature cannot make law by itself, nor can both 
branches in concurrence, but without the approval of the Ex- 
ecutive, unless by the vote that may be necessary to override a 
veto. 

He went on to say: ‘‘ Though acts of the Legislature, signed by 
the Governor, not in conflict with the Constitution, may be om- 
nipotent in this regard, to overcome violations of parliamentary 
law, in producing their passage, it is quite clear, that anything 
short of an act of the Legislature can work no such effect as to 
legalize a breach of the rules.” On the contrary, nothing of the 
sort is quite clear. A breach of legislative rules is not unlawful in 
the sense of exposing its perpetrators to the possibility of coer- 
cion by legal processes or of penalty, and to say that it can be 
“legalized’”’ seems to me a misuse of terms. In the case of the 
statute in question the completed action of the two Houses and 
the transmittal of the bill to the Governor, was enough to war- 
rant him in signing, regardless of his having let the bill go out of 
his hands temporarily at the request of the Assembly. 

If, then, we are to take the validity of enacted law as the test 
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(always barring constitutional defects), the rules of any Legisla- 
ture or Congress are nothing but a “gentleman’s agreement,” 
wholly dependent on the good faith of the participants. Yet no- 
body ever thinks of transgressing such agreements except by the 
methods the agreements themselves prescribe or by unanimous 
consent. What stronger proof could be given of the universal 
consciousness of their importance? 

Herein lies the safety of the minority, and this it is that makes 
parliamentary law and procedure of the greatest consequence to 
the public safety. Government survives because the lesser part 
yields to the greater part. Teutonic peoples have had more suc- 
cess than others in self-government because with them the mi- 
nority, however convinced of its own wisdom, consents to be ruled 
by the majority until in orderly fashion the minority can make 
itself the majority. The minority insist on only the right to 
be heard. Theirs is the ery of Themistocles to Eurybiades — 
“Strike, but hear me!’’ Give them but the chance to present 
their arguments, fairly, fully, and they will abide the issue. This 
is what we call liberty, though just why it would be hard to tell. 

Francis Lieber dwelt on that aspect of the matter in two of his 
books. In one he said: ‘‘ Parliamentary practice, or rules of pro- 
ceeding and debate, such as have been developed by England, 
independently of the executive, and, like the rest of the common 
law, been carried over to our soil, form a most essential part of 
our Anglican constitutional, parliamentary liberty. This prac- 
tice, as we call it for brevity’s sake, is not only one of the highest 
importance for legislatures themselves, but serves as an element 
of freedom all over the country, in every meeting, small or large. 
primary or not. It is an important guarantee of liberty, because 
it serves like the well-worn and banked bed of a river, which re- 
ceives the waters that, without it, would either lose their force 
and use by spreading over plains, or become ruinous by their im- 
petuosity when meeting with obstruction. Every other nation 
of antiquity and modern times has severely suffered from not 
having a parliamentary practice such as the Anglican race pos- 
sesses, and no one familiar with history and the many attempts 
to establish liberty on the continent of Europe and in South 
America can help observing how essentially important that prac- 
tice is to us, and how it serves to ease liberty, if we may say so.” * 
And in the other: “‘The American or English reader, brought up 

1 On Civil Liberty and Self-Government, 189. 
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almost from early youth in an acquaintance with, and in many 
respects even under the influence of, the parliamentary law and 
usage — for it extends to our very schools — considers many 
things indeed most natural and hardly worth reflection which 
nevertheless required ages to become acknowledged, and for want 
of which civil liberty, or at least the expedition of the common 
business, could not prosper. All usages and laws which relate to 
‘debating ...are of essential importance to liberty itself, and 
they must be considered as one of the safeguards of liberty which 
we possess in advance of the ancients.” ! 

Eminent men have looked at the matter from much the same | 
point of view when emphasizing protection as the chief purpose. | 
Note, for example, a particularly eloquent panegyric by Joseph — 
Story, spoken on leaving the Speaker’s chair of the Massachu- 
setts House of Representatives to take his seat on the Supreme 
Bench of the United States. ‘‘Cheered, indeed, by your kind- 
ness,” he said, ‘‘I have been able, in controversies marked with 
peculiar political zeal, to appreciate the excellence of those es- 
tablished rules which invite liberal discussions, but define the 
boundary of right, and check the intemperance of debate. I have 
learned, that the rigid enforcement of these rules, while it en- 
ables the majority to mature their measures with wisdom and 
dignity, is the only barrier to the rights of the minority against 
the encroachments of power and ambition. If any thing can 
restrain the impetuosity of triumph, or the vehemence of oppo- 
sition — if any thing can awaken the glow of oratory, and the 
spirit of virtue — if any thing can preserve the courtesy of gen- 
erous minds amidst the rivalries and jealousies of contending 
parties, it will be found in the protection with which these rules 
encircle and shield every member of the legislative body. 
Permit me, therefore, with the sincerity of a parting friend, 
earnestly to recommend to your attention a steady adherence 
to these venerable usages.” ? 

Observe the same keynote in sentences from a speech deliv- 
ered by a statesman of our own time, Elihu Root, in the Senate 
of the United States, February 15, 1915. “The purpose of rules,”’ 
he said, ‘‘is to establish a course of conduct which shall be a pro- 
tection to the minority and preserve them in the performance of 
their duties against arbitrary repression on the part of the major- 


1 Manual of Political Ethics, 2d ed., 11, 227, note. 
3 Life and Letters of Joseph Story, 1, 203. 
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ity... The functions of the minority are as important to the 
preservation of representative government as are the functions 
of the majority. It is the duty of the minority to insist upon dis- 
cussion, consideration, publicity, openness, to bring out and 
keep in the full sunlight of public knowledge the conduct of pub- 
lic business; and, sir, there is no right of liberty in a Republic 
more essential and vital than is the preservation and the pro- 
tection of the minority in the performance of their duty. Other- 
wise, sir, why are we here at all? Why should not all of the mem- 
bers of the minority go to their homes? Why are we here through 
long days and nights inhaling poison, enfeebling our powers, 
shortening our lives? Why should not the resolution of the cau- 
cus have been brought into this Chamber and registered the day 
it was passed? Why havea vote? Why have any discussion if the 
rights of the majority are all that are to be considered; if the ver- 
dict of the majority must without let or hindrance, without 
postponement or discussion, except as a privilege, be registered 
as law? I say, sir, that unless the minority has rights which are 
to be protected, unless the minority is performing a public duty, 
why should not the edict of the caucus have been brought into 
this Chamber and registered as law? . . . Sir, the only protection 
for this system of government by representation is to be found 
in these rules. If you break the rules or ignore the rules and un- 
dertake to go on without them, then you cast aside the only pro- 
tection for the real performance of the duties of a representative 
body against the arbitrary will of a majority, which is reached by 
agreement made outside of the Chamber.” 

Thomas Jefferson took the same view. Referring to Hatsell 
in the introductory words of his “Manual,” he recalled that 
Mr. Onslow, the ablest among the Speakers of the House of 
Commons, used to say, “It was a maxim he had often heard 
when he was a young man, from old and experienced members, 
that nothing tended more to throw power into the hands of ad- 
ministration, and those who acted with the majority of the 
House of Commons, than a neglect of, or departure from, the 
rules of proceeding: that these forms, as instituted by our ances- 
tors, operated as a check and control on the actions of the ma- 
jority, and that they were, in many instances, a shelter and pro- 
tection to the minority, against the attempts of power.”’ So far, 
said Jefferson, the maxim is certainly true, and is founded in 
good sense, that as it is always in the power of the majority, by 
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their numbers, to stop any improper measures proposed on the 
part of their opponents, the only weapons by which the minority 
can defend themselves against similar attempts from those in 
power, are the forms and rules of proceeding which have been 
adopted as they were found necessary, from time to time, and are 
become the law of the House; by a strict adherence to which 
only the weaker party can be protected from those irregularities 
and abuses which these forms were intended to check, and which 
the wantonness of power is but too often apt to suggest to large 
and successful majorities. 


SHouLD RuLES BE INVIOLABLE? 


Suc being the importance of parliamentary law and rules of 
procedure to all concerned, whether minority or majority, the 
question rises whether the desirability of action will ever justify 
their disregard. Here Hatsell spoke stoutly for precedent. “It is 
much safer,”’ he declared, “to trust to time and to circumstances, 
which sooner or later dispose the minds of men to accept and 
approve of such propositions as are really for the public good, 
than to obtain even the best of bills by breaking down those 
bounds and fences which the wisdom of past ages has set up; and 
to let in disorders and confusions, which may finally prove fatal 
to the security, perhaps to the existence, of the constitution.” 4 
The argument is weighty, but not wholly conclusive. There 
are times when the public welfare justifies evading the letter of 
rules. Were it not so, no excuse could be given for setting back 
the hands of clocks, creating fictitious legislative days, declaring 
summary adjournments, and like procedures found in practice to 
be salutary and not over-dangerous. Occasionally, too, an emer- 
gency demands drastic action. For an example, retall how that 
doughty statesman, John Quincey Adams, cut the Gordian knot 
in December, 1839, when five men came to Congress with regu- 
larly signed credentials, to face contests for their seats. On the 
issue depended the organization of the House, so closely were the 
parties divided. When the Clerk, calling the roll, came to the 
names of the five New Jersey men, he announced that he did not 
feel authorized to decide the dispute, and he would pass them by 
until the roll was finished. This made it impossible for the House 
to organize. Three days of wrangling followed. On the fourth it 
seemed as if everybody by common consent turned toward John 
1 Hatsell’s Precedents, 11, 164. | 


PARLIAMENTARY LAW 9 


Quincy Adams to get them out of their dilemma. Reluctantly he 
accepted the responsibility, and offered a resolution that the 
Clerk call the names of the five members with regular credentials. 
But who was to put the question? The Clerk would not. There- 
upon the old man seized authority by the bits and answered: “I 
intend to put the question myself.” And he did. Afterward 
Wise of Virginia, among the most rabid of the Southerners who 
harried Adams by reason of his anti-slavery petitions, addressed 
a complimentary speech to him in which he said: “If, when you 
shall be gathered to your fathers, I were asked to select the words 
which in my judgment are calculated to give at once the best 
character of the man, I would inscribe on your tombstone this 
sentence, ‘I will put the question myself.’’’ Morse, the biogra- 
pher, shrewdly comments that doubtless Wise and a good many 
more would have been glad enough to put almost any epitaph 
on a monument for Mr. Adams.! 

The story of a North Carolina episode may show how a Legisla- 
ture sometimes works equity without disregard to the spirit of the 
rules. The North Carolina Constitution requires that bills shall 
be read three times in each House — a provision that would be 
useless were no interval to elapse between readings. A Register 
of Deeds had neglected to comply strictly with a law calling upon 
him to record marriage licenses and returns within ten days, 
under penalty of $200 for each neglect, the penalty to go to any 
prosecutor. He was sued for $12,000, whereupon he turned to 
the Legislature for relief. A member agreed with the Register’s 
attorney, apparently without any money consideration, that if 
possible the bill should be passed through its several readings in 
one day, and sent to the Senate and passed on the following day, 

-and that the plaintiff should have no time to be heard. Naturally 
the plaintiff, hoping to profit handsomely by getting an uncon- 
scionable advantage of the defendant, strenuously objected to 
being outwitted by this arrangement. So he took the case to the 
Supreme Court, which said that testimony on this point was 
properly rejected, for it was a matter between the Representative 
and his constituents.? It is to be doubted if his constituents felt 
aggrieved by his course. 

On the whole, however, there can be no question that devia- 
tions from the beaten path should be few. By disregarding this, 


1 J. T. Morse, Jr., John Quincy Adams, 295. 
2 Bray v. Williams, 137 N.C. 387 (1905). 
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American Legislatures have brought on their own heads much of 
deserved criticism. Of all men those who make law should not 
break law. Yet the rules and even the Constitutions are so often 
ignored in some of our Legislatures that he who would describe 
their procedures is ever treading on very thin ice. What he reads 
may be the very reverse of the actual practice. For instance, 
when the printed page tells one that in Iowa no standing rule or 
order may be suspended in the Senate without a two-thirds vote, 
or in the House without a three-quarters vote, he might hope 
that Iowa makes it reasonably hard to turn aside from the 
normal course, but on inquiry he will find the obtaining of unan- 
imous consent and the suspending of the rules are so common in 
the General Assembly of Iowa that few bills are passed in either 
branch without the use of one or the other of these methods of 
shortening the stages of procedure. Particularly common is said 
to be the suspension of the rule forbidding the third reading of a 
bill on the day of its first and second reading. 

Whichever way you may turn, the same characteristically 
American disrespect for obstacles will make your conclusions un- 
certain. You will find readings in full turned into a farce, pre- 
scribed committee action made an idle formality, roll-calls ab- 
breviated into jokes. Even Congress permits itself glaring 
fictions. For example, in 1877, during the pendency of the count- 
ing of the electoral vote, that body remained in session from Feb- 
ruary 1 to March 2 and the period was held to be but one legisla- 
tive day. In that case the end may have justified the means, and 
anyhow it was a kind of fiction seldom harming anybody. No 
important rights can be impaired by lengthening the legislative 
day beyond twenty-four hours. 

The opposite process, that of dividing the twenty-four hours 
into two or more periods and calling each a day rather than sus- 
pend or change the rules, is more dangerous, but sometimes ex- 
cusable. The purpose of the rules concerned is to prevent sur- 
prise and to secure some interval between deliberations. In the 
last. week of a session everybody is or ought to be on his guard 
and in constant attendance. It may, however, be argued that 
in any case the interval between deliberations should be se- 
cured, and something is to be said for the provision North 
Dakota put into her Constitution — “No legislative day shall 
be shorter than the natural day.” 

Yet cast-iron restrictions of this sort sometimes make serious 
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trouble. In the Massachusetts Convention of 1917 the last hour 
for putting proposed amendments on the ballot was approach- 
ing. If the rule requiring postponement of a motion to reconsider 
until the next day should be literally observed, an important 
amendment on which a large majority of the Convention wanted 
immediate action at the polls, might be delayed a year unless a 
costly special election were held. The creation of a special legis- 
lative day met the emergency, the Convention sustaining the 
presiding officer when a point of order was made by a former 
Governor who himself had been Speaker of the House. Theoret- 
ically the ex-Speaker was right, but there was ample precedent. 
against him and the need was urgent. Less is to be said for many 
of the devices used in lawless Legislatures to push through the 
selfish schemes of tyrannical bosses, political buccaneers who 
batten on the public treasury, or ambitious partisans who play 
the autocrat for the sake of keeping their grip on power. 


CONSTITUTIONAL AND OTHER RESTRAINTS 


Ir was with the mushroom growth of corporations after the in- 
vention of the steam locomotive that legislative rules began to 
seem too weak. Resort to constitutional restraints may have 
been natural, but it was unfortunate. The more the restraints, 
the more ingenious the expedients for evading them. Far wiser 
would it have been to build up the character of the Legislature 
than to put it in a strait-jacket. With the demoralization that 
followed the Civil War, reformers redoubled their efforts for 
artificial safeguards. The result was that a writer in the ‘ Na- 
tion” of July 15, 1875, discussing recent constitutional changes, 
had some ground for saying: ‘‘ We are so accustomed to the dis- 
honesty of Legislatures that we do not think much about it, but 
we can get a glimpse of how it ought to look to us by reflecting on 
the tremendous change that would have to come over a country 
before constitutional checks like these could be imposed on the 
judiciary. Imagine a judiciary article, for instance, providing 
that no judgment or decree should be valid unless the judge 
should append to it a statement under oath that during the argu- 
ment he had been continually present, that his attention had not 
wandered, that he had remained awake throughout all the dis- 
cussions which had taken place, that citations of authorities con- 
tained in the decision were all genuine, and that it contained no 
perversion of law or fact.” ! 
1 “A New Kind of Veto,” The Nation, July 15, 1875. 
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Legislatures have not yet freed themselves from the odium 
that in part caused, and in part was caused by, such treatment. 
They no longer deserve it, at any rate in such measure. Some 
never deserved it. Those of New England for the most part re- 
tained their self-respect. They were never galled by the shackles 
put on many other Legislatures. The devices and tricks and 
chicanery to which these shackles testify elsewhere were abso- 
lutely foreign to the spirit of, for instance, the Massachusetts 
General Court. The ethical standards of that body never would 
have permitted them. To-day its members cannot understand 
how they ever were permitted elsewhere. After twenty years of 
close acquaintance with lawmaking in Massachusetts, I can 
without reservation say I have seen, I have heard of, I have read 
of, no law enacted in that State in that time by fraud or foul 
play. My testimony may be open to the charge of prejudice. 
Let me buttress it with the judgment of an author from a distant 
State, L. G, McConachie, who says of Massachusetts: ‘‘ Her 
General Court inherits the characteristics of the town meeting. 
By frequent amendment and revision she has kept her legislative 
procedure up to date, conserving and more perfectly securing 
those vital ideas of equality, order, fitness, and economy which 
shine in her early history. . . . Altogether there is probably not a 
legislative system among the forty-five more worthy of emula- 
tion than that of the old Bay State.” ! 

If such praise is justified, it is in no small measure because of a 
respect for parliamentary law and an intelligence in the develop- 
ment of legislative processes that by their fruits attest their im- 
portance. The citizens of Massachusetts are no more honest, no 
more patriotic, than those of any other State. Their desire for 
good government is no greater than it is anywhere else. No 
American community wants anything but good government. 
The fault is not with the purpose, but with the means. 

Is it not a pity that in so many communities so little thought 
is given to perfecting the machinery of government? Great in- 
deed is the cause for regret that in these matters the States 
profit so little by each other’s experience. In the course of pre- 
paring this book, and before that in trying to gather material on 
which to base suggestion for improvement of procedure in Legis- 
latures of which I was a member, I have been forcibly impressed 
‘by the want of any comparative study of legislative processes. 

1 Congressional Committees, 366, 367. 


PARLIAMENTARY LAW 13 


Only by the merest accident does any member of the Massachu- 
setts Legislature know anything about how any other Legisla- 
ture works, wherein it is wiser, wherein it is less efficient. And 
only by labor beyond the time available to most legislators could 
he learn if he would. Here is an important opportunity for serv- 
ice, open to some organization that seeks the public advantage. 
It might begin wisely by preparing an Index Digest of legislative 
rules, along the same lines as those of the admirable Index Di- 
gest of State Constitutions prepared for the New York Constitu- 
tional Convention of 1915 by the Legislative Drafting Research 
Fund of Columbia University. Then it might usefully have all 
the Journals of the Legislatures scanned for such material as 
Hinds put into the seven mammoth volumes of the “‘ Precedents 
of Congress.” For a few of the States, notably Massachusetts, 
New York, Pennsylvania, Michigan, and Wisconsin, collections 
of the more important rulings by presiding officers have been 
made. These should be duplicated elsewhere. 

Singularly little has yet been done in the way of historical re- 
search. The State Historical Society of Iowa has set a most 
commendable example by publishing a comprehensive treatise 

“Statute Lawmaking in Iowa,” a handsome book of 718 
pages, edited by Benjamin F. Shambaugh, and made up of nine 
essays by eight different writers, giving a most thorough history 
and description of the legislative processes of the State. Were 
each of the other States to be made similarly fortunate, we 
should have the material for a comparative study of Legisla- 
tures that would be of great value and helpfulness. Legislative 
librarians in other States might usefully employ the time be- 
tween sessions in cultivating the same field. 

The need cannot, however, be wholly met by the study of 
books and documents, and it would be almost impossible to 
cover the ground by even the most thorough correspondence. 
Personal inspection of the workings of each Legislature in the 
land, by some keen observer who has himself served in a Legisla- 
ture, would alone secure adequate results. The spirit of the 
thing, the unwritten customs so familiar to any one body that no 
member of it thinks they may be unfamiliar elsewhere, a thou- 
sand little matters, insignificant to an outsider not versed in the 
multitudinous detail of legislation, can be grasped and Bed 
into a comparative study only by actual contact. 

To illustrate the difficulties, take the excellent compendium on 
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the British Parliament by Sir Courtenay Ibert, Clerk of the 
House of Commons, covering, no doubt he thought, every detail 
that would be helpful. Yet I could not find in it how far it is 
customary to vote upon amendments in connection with sections 
to which they relate. Since the plan of voting upon amendments 
all together at the end of the debate seems to me a vital weakness 
in the procedure of the Massachusetts General Court (which 
makes no use of the Committee of the Whole), I should have 
liked to find authority for supporting the opposite plan. Such 
illustrations might be multiplied indefinitely. 


USAGES AND PRECEDENTS 


Rvtezs are the skeleton of procedure, usages are the flesh and 
blood. Usages are not officially set forth and are rarely de- 
scribed. They are constantly recognized, are ever changing, and 
can be learned only by experience. Parliamentary law had its 
origin in usages. Nobody knows when or how they came into 
being. From the earliest records of Parliament it may be gath- 
ered that some of them were then observed precisely as they are 
to-day. Others, we are told, are less easily discovered in the 
medieval chronicles and rolls, and owe their reputation for an- 
tiquity to the fact that, when they make their appearance in 
later records, they have already assumed the prescriptive dig- 
nity of immemorial custom.! 

Many usages were crystallized, so to speak, by the ruling of a 
Speaker or by some formal action of Parliament, such as a reso- 
lution or simple vote. New situations were met in the same way. 
Thus came what we call precedents. Out of these have been 
formulated much of what we call parliamentary law. Many of 
these precedents were gathered by John Hatsell, Clerk of the 
House of Commons for many years, who published in 1776 what 
. he called ‘‘A Collection of Cases of Privilege of Parliament from 
the earliest Records to the Year 1628.’”’ In 1781 appeared the 
second volume, bringing the collection down to date, under the 
title of “Precedents of Proceedings in the House of Commons; 
with Observations.’’ These volumes are referred to briefly as 
“Hatsell’s Precedents.” Up to 1832 Parliament was governed 
almost wholly by such customary law. Since then much modifi- 
cation has been made by enacted law — standing orders — what 
we call rules. Of about one hundred standing orders that regu- 

1 Stubbs’s Const, Hist. of England, 1, 375. 
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late the public business of the House of Commons, only three, 
dealing with finance, date from before 1832. 

It was inevitable that just as the common law of England was 
taken over by her colonies, so the customary law of Parliament 
should be applied without essential change in their assemblies. 
Before the relations with the mother country had become too 
much embittered, there was frank acknowledgment of the situa- 
tion. In the Journal of the Massachusetts House of Representa- 
tives for 1762-63 may be read: “We shall at all times think it 
our highest Honor and Happiness to make the Proceedings of the 
British Parliament our Example.” When Revolution came, our 
ancestors tried to dispense with many things of British origin, 
but they were sagacious enough to make no attempt at change in 
this particular. On the contrary, when our first notable parlia- 
mentarian, Thomas Jefferson, set out to frame rules for the 

guidance of the Senate over which he was to preside by reason of 

being chosen Vice-President, he took them almost bodily from 
Hatsell, and did not hesitate to give due credit. “Jefferson’s 
Manual” has ever since been the main authority for the Senate. 
It was adopted by the House in 1837. In both branches its rules 
to-day govern ‘‘in all cases to which they are applicable, and in 
which they are not inconsistent with the standing rules and 
orders.” 

Upon the foundation that Jefferson laid, American presiding 
officers by their rulings, and lawmaking bodies by their usages 
and votes, have gradually built a structure that is now of no in- 
considerable proportions. Luther Stearns Cushing, for a dozen 
years Clerk of the Massachusetts House of Representatives, 
then four years on the bench, and after that reporter to the Su- 
preme Court, was the first to formulate the system into some- 
thing like a code. In 1845 he published “Rules of Proceeding 
and Debate in Legislative Assemblies,” and in 1856 a more 
elaborate work, the best of its kind, ‘‘Elements of the Law and 
Practice of Legislative Assemblies in the United States of Amer- 
ica.” The smaller book, now known as “Cushing’s Manual,” 
has had numerous editions, and has won wider recognition as 
authority than any other handbook. Of late years, however, 
several other books of the same character have competed with 
it for favor. The best known of them are Reed’s, Crocker’s, 
and Robert’s, each having official approval in some of our 
Legislatures. 


16 LEGISLATIVE PROCEDURE 


On the 19th of December, 1887, Samuel J. Randall, of Penn- 
sylvania, had the floor of the House of Representatives at Wash- 
ington when the Speaker informed him that his time had ex- 
pired. To a member asking under what rule there was a limita- 
tion of time for debate, Speaker Carlisle replied: “‘The Chair has 
frequently decided that in the absence of a resolution adopting 
the rules of the House formally, the proceedings of the House are 
governed by the general parliamentary law, of which the prac- 
tice of the House constitutes a part —in fact, the principal 
part.’ Asher C. Hinds, long Clerk at the Speaker’s Table and 
therefore the real parliamentarian of the House, put this prac- 
tice into eight huge volumes entitled ‘‘Hinds’s Precedents of 
the House of Representatives,’’ published in 1907. They are a 
monument of untiring industry and a treasury of lore on the 
subject. For the Senate a like task has been performed within 
what is naturally much smaller compass, the volume compiled 
by Henry G. Gilfry, Chief Clerk of the Senate, published in 
1914, being known as “‘Gilfry’s Precedents.” 

It would seem as if in these collections would be something to 
meet every possible complication, that every emergency had by 
this time been anticipated. But just as the hundreds of volumes 
of law reports show as yet no signs of meeting all the daily 
needs of litigation, so there is no end in sight for the growth of 
parliamentary law. Somebody once computed that almost one 
third of the time of Congress was consumed on points of order, 
and that the controversy over them filled nearly one third of the 
pages of the costly and voluminous official record. This estimate 
was probably an exaggeration, and such a ratio is not now the 
case, but there is no doubt that questions of procedure make a 
great inroad on the time of all our legislative bodies. 


RULES AND STANDING ORDERS 


Ruues or standing orders as well as constitutional provisions 
bear the same relation to parliamentary law that statutes bear to 
the common law. Except those that repeat familiar principles, 
they have no force beyond the body to which they are specifically 
made applicable. The standing orders of the House of Commons 
are by custom assumed to bind each successive House until 
changed. American practice is to the contrary. With our usual 
zeal for minute and detailed specification, and with over-much 
regard for machinery, we insist on drawing a sharp line between 
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successive Legislatures and Congresses, and compelling each in 
turn to go through at least the form of starting afresh. The Na- 
tional House of Representatives tried in 1860 to remove the oc- 
casion for biennial controversy by making the rules then adopted 
“the rules of that and succeeding Congresses unless otherwise or- 
dered.” The validity of this proceeding was questioned from 
time to time, but the rule was acquiesced in until 1890, when it 
was dropped from the code. Since then the old practice of hav- 
ing each House of Representatives adopt its own rules has been 
followed. The Federal Constitution says ‘each House may de- 
termine the rules of its proceedings.”” The State Constitutions 
usually say “shall” rather than “may,” and what was probably 
at first meant as a mere authority has been commonly construed 
as a mandate to be observed independently on each occasion. In 
Nevada, however, the rules of the House specify that they shall 
govern succeeding sessions unless otherwise ordered. 

To have been logical, sticklers for precision ought to have de- 
murred at joint rules, that is, those adopted for the government 
of the two branches jointly. They are found, however, in all the 
State Legislatures as far as I have observed. The two Houses of 
Congress had joint rules until December, 1876, when the Senate 
declared them no longer in effect. Nevertheless the practice of 
the Houses has since been in accord with their directions. 

The conception of what in England is usually called a stand- 
ing order, and with us a rule, differs in the two countries. In 
England a standing order is a declaration of purpose that shall 
be subject to change at any moment. We hold that a rule has 
the element of compact, made in a season of calm deliberation 
against times of stress, and therefore not to be lightly changed. 
The standing orders of the House of Commons can be suspended 
by a simple majority vote. Notice of a motion for that purpose 
is usually required and given, but it may be dispensed with; and 
it is not even necessary to refer in the motion to the standing 
orders at all. Any order or resolution, inconsistent with their 
terms, has, if adopted, the effect of suspending them, and the 
House is, in fact, constantly adopting special orders that change 
the course of procedure as prescribed by the standing orders or 
the customary practice. ' 

The rules of American Assemblies generally require that 
change shall be made by a two-thirds, three-quarters, four-fifths, 

1A, L. Lowell, The Government of England, 1, 256. 
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or even unanimous vote, though sometimes the requirement is 
for notice of a day or more. What would happen if a mere ma- 
jority undertook to disregard such requirements may furnish food 
for ingenious speculation, but as a matter of fact the question, so 
far as I have observed, has never arisen in practice. It is remark- 
_ able proof of the good faith of our deliberative assemblies and 
_ the law-abiding characteristics of our people, that nobody ever 
- thinks of thus violating agreements whenever protest is raised. 
Too much, however, we ignore them for the sake of speed, and 
in this regard the English habit of mind is the safer. A newly 
elected Irish Member once asked Mr. Parnell, ‘‘ How can I learn 
the rules of the House?” ‘By breaking them,” was the prompt 
answer. Parliament is said to be more punctilious in the observ- 
ance of orders and usages than any other legislative assembly 
in the world. Sometimes it seems to an American to carry scru- 
ple to excess. Yet probably in the long run that conduces to bet- 
ter lawmaking. 

Fewer rules would be thoughtlessly broken if there were fewer 
rules to be broken. We have too many. The codes abound in 
provisions evidently inserted for some temporary purpose or else 
made obsolete by change in habit. Some of them are perpet- 
uated by inertia. Take for example the seconding of motions. 
In the dark ages of parliamentary law, somebody conceived that 
Parliament ought not to be vexed by a proposal not approved by 
at least two members. So the device of seconding motions was 
invented. Although it has long outlived its usefulness, it yet sur- 
vives where it originated. Sir Thomas Erskine May says that 
“in the Commons every amendment must be proposed and sec- 
onded in the same manner as the original motion; and if no sec- 
onder can be found, the amendment is not proposed by the 
speaker but drops, as a matter of course, and no entry of it ap- 
pears in the Votes.”! Jefferson found the practice in Parliament 
and put it in his “Manual.” In the National House the require- 
ment became obsolete very early, and as far as it concerned ordi- 
nary motions was dropped from the rules when they were re- 
vised in 1880. It does not appear in the Senate rules and doubt- 
less has there had the same history. It survives in the rules of at 
least fifteen State Legislatures. In Indiana it is required by the 
House rule and may be demanded in the Senate. Speaker Bald- 
win of the Connecticut House ruled in 1897 that a motion for the 

1 Law, Privileges, Proceedings, and Usages of Parliament, 233. 
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previous question must be seconded. In Iowa, the rule of the 
lower branch, that ‘““‘when a motion is made and seconded, it 
shall be stated by the Speaker,” is not enforced in the matter of 
seconding, except that a second is generally required on motions 
to reconsider and for the previous question. The Senate has by 
usage abandoned the practice. The Georgia rules specify that 
seconding is not necessary. Massachusetts did away with it long 
ago. It wastes time and is useless. 

With the rules of a legislative body as with the by-laws of any 
sort of an organization, the fewer the better. Provisions not fre- 
quently brought into play in ordinary routine are likely to be 
chiefly effective in bringing the unwary to grief under circum- 
stances not contemplated. They are more likely to be used to 
hamper than to help the purposes for which the body exists. 
Sometimes, indeed, rules are made complicated and rigid for this 
very purpose. From the time when the slavery question came to 
trouble the peace of the country, the rules of the National House 
were shaped to make legislation difficult. The South was anxious 
that there should be at its disposal ample means to stop any meas- 
ure detrimental to its cherished institution. The inheritance 
from those days still embarrasses the work of Congress. Many 
of the Legislatures still work under codes long since outgrown. 
Yet the task of reforming them to meet modern conditions is not 
so easy as it looks. The general body of rules is adopted at the 
opening of a session when a large part of the members are nov- 
ices, quite ignorant of what changes ought to be made. Most 
of the veterans prefer the procedure they have mastered. So a 
proposal for revision then gets short shrift. If toward the end of 
a session some reformer thinks of using his experience for the 
benefit of his successors, his associates will say, ‘After us, the 
deluge!”’ Those who do not expect to come back are indifferent. 
Many of the others are too busy with the problems of the mo- 
ment. Deliberate, well-considered improvement is thus made 
difficult, and most of the changes come about through the pass- 
ing needs of partisan or factional controversy. 

The rules of Congress greatly need thorough revision. A time- 
honored system, doubtless well adapted to the conditions of a 
century ago, has become archaic. More than any other one thing 
is it responsible for such inefficiency as may be fairly charged. 
There would be no exaggeration in saying that were the system 
to be remodeled along lines already thoroughly tested by other 
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legislative bodies, without the introduction of a single novelty, 
the session could be reduced in length one quarter, or a quarter 
more work could be turned out, as might be preferred, and in 
either case the product would be better. 

The chief defect lies in the payment of too much regard to 
what are alleged to be the rights of minorities — not the party 
groups that properly need protection, but individual members. 
“Unanimous consent”’ is the chief bane of Congress. One man 
may demand the presence of a quorum and by selfish use of that 
power waste many precious hours. The only two days in each 
month when matters of general public interest other than the ap- 
propriation bills can normally get a reasonable chance are “ unan- 
imous consent’ days, when any unreasonable, obstinate, pig- 
headed, or angry member can prevent action. To be sure there 
is ‘Calendar Wednesday,” when committees take their turn, 
but a session may pass without making the round of the commit- 
tees more than once. The fact is that outside the appropriation 
bills and a few big measures given the right of way by the Com- 
mittee on Rules, congressional lawmaking has become largely a 
matter of unanimous consent. Yet nobody can show why prog- 
ress ought to be at the mercy of one man out of 435. It is once 
more the “‘liberum veto” which ruined Poland of old. The rem- 
edy is of the simplest — require objection by two, three, five, 
ten, twenty members. 

Equally simple remedies for other wastes of time are at hand. 
Calendars that are really calendars, orders of business, agenda, 
should in advance disclose each day’s work and should be strictly 
followed, each matter taking its turn. Stop the reading of bills 
by the Reading Clerks, relying instead on printed copies. Re- 
move general debate (as far as that means talk not relative to a 
pending bill) to a definite, limited part of each session or a certain 
session in each week. Take record votes by the use of electric 
apparatus. By practice rather than by rule suppress ineffectual 
debate, through the drastic application of the previous question 
by a floor leader or upon intimation from the Speaker. In nearly 
every debate the time comes when it is apparent that the House 
has made up its mind and nothing more that may be said will 
change the result. This is the moment for the skillful leader to 
interpose and to compel action. 

Also by practice such a leader should be encouraged to control 
the allowance of time with fair regard to the relative importance 
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the sense of proportion. It is a sense not found in group action. 
Only from individual leadership can we hope for judicious ap- 
portionment of the available time. As things go now, hours are 
sometimes spent over outlays of a few hundreds of dollars, and 
minutes given to millions. 

To such changes of rules and practices should be added 
_ changes by statute that would transfer all private claims to a 
judicial commission, if the powers of the Court of Claims cannot 
be safely expanded. To safeguard the treasury, the findings of 
such a commission should be tentative, subject to reversal by 
Congress upon affirmative action within a specified number of 
months, but in lack of such action, then to become final. Using 
the same principle, so advantageously developed in England, 
the initiative in the affairs of the District of Columbia should be 
taken almost wholly out of Congress. Whatever the administer- 
ing body for the District, its ordinances and appropriations 
should be subject only to a temporary possibility of review. The 
same principle ought to be extended to much of the administra- 
tive detail of the Departments now drawing away the attention 
of Congress from the broad questions of policy that ought to en- 
gross its capacities and that by themselves would amply occupy 
its time. 

Observe that these proposals imply no criticism whatever of 
the faithfulness or public spirit of the members of Congress. No 
dereliction of duty is implied. No fault'is found with purpose or 
policy. Here is nothing but matter of technique, propounded 
solely with mechanical efficiency in mind. 

Do not suppose that ours is the only great national assembly 
needing a drastic dose of common sense. Lord George Hamilton, 
writing his “ Parliamentary Reminiscences”’ in 1916, after many 
years of experience in public life, declared (p. 213): “In my 
judgment the reform of the rules and procedure of the House of 
Commons is by far the most pressing and urgent political ques- 
tion of the day. Men of ability, understanding, and character 
will not become candidates for a legislature where they know 
that, under existing conditions, they will have little to do but 
loaf and vote. A well-known member of Parliament who has 
made himself an authority on personal questions of this kind 
told me the result of his experience upon this point. He said that 
he had not met a single member of Parliament who, having 
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achieved success outside politics, and being in consequence in- 
duced to enter the House of Commons, did not soon regret the 
political venture he had made. When asked for the reason, he 
replied: ‘The procedure and intolerable waste of time under it.’”’ 

Note one instance of the possibilities in the House of Com- 
mons, as averred by Hamilton (p. 210): ““On money bills, inde- 
pendent of the unlimited power of speaking in Committee, every 
member has the power of making, if he chooses, on seven differ- 
ent occasions, the same speech over and over again. On ordinary 
bills a lesser but similar verbosity can be exercised. The brazen- 
faced advertiser, of whom there is always a number in each Par- 
liament, soon finds out that the House of Commons is the best 
advertising-board in the world.’”’ Whatever our sins of license, at 
any rate nothing like this is permissible in Congress, nor so far 
as I know in any of our Legislatures. So we may get what conso- 
lation we can from the knowledge that our assemblies are not the 
most time-wasting in the world. Yet that they are woefully prod- 
igal of precious hours is beyond dispute. 

A great member of Parliament once said: “The time of the 
House of Commons is the treasure of the people.’”’ So it is with 
Congress and every Legislature. To protect and preserve that 
treasure is no trivial concern, but well worth serious study and 
earnest effort. 


CHAPTER II 
THE QUORUM 


WHEN justices of the peace were appointed in each county of © 
England, the commission specified some of those named, or one 
of them, without whose presence no business could be done. 
The direction for this, in Latin, began with the word “quorum” 
— “of whom” — and the word came to be used to express in. 
brief the idea of a certain necessary attendance. Very little is 
known as to how or when this idea was formulated. We find the 
Commons petitioning in 1397 that because certain peers and 
bishops were absent, Parliament should be adjourned whilst they 
were sent for, but this was probably no more than recognition of 
the propriety of having on hand all the parties to a bargain. 
Many centuries earlier the dangers of a small attendance in a 
lawmaking assembly were familiar. A®schines says that Demos- 
thenes contrived to have a most important preparatory ordi- 
nance of the Athenian Senate brought before the ecclesia when it 
had already risen, and when Aischines and most others had left : 
the meeting. Episodes of the same sort could hardly have been 
unknown in Parliament, but evidently for a long time they were 
not important enough to call for weighty action. Perhaps the 
first trace of recognizing the need is the record that on the 20th 
of April, 1607, no bill was read and the House rose at ten o’clock, 
“being not above threescore.”’! Formal action on the subject 
first appears January 5, 1640, when it was declared, ‘‘as a con- 
stant rule, that Mr. Speaker is not to go to his Chair, till there be 
at least forty in the House.” ? It is supposed that this was a pre- 
caution taken by the Puritan majority in this the Long Parlia- 
ment, lest they be caught by surprise through a slim attendance 
in the early hours of the sitting. 

Why the number forty was chosen is wholly matter of conjec- 
ture. A somewhat fanciful suggestion is that inasmuch as there 
were forty English counties, it may have been intended that 
there should always be present one from each county. More 
probably the number was chosen arbitrarily with the idea that 
it would be large enough to secure a fair attendance and yet not 
3 Hatsell’s Precedents, 11, 127. 2 Tbid., 11, 123. 
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be irksome. Inasmuch as there were 506 members in the Long 
Parliament, the figure selected was certainly generous to the 
tardy and the truants. The choice of so small a number quickly 
proved fortunate. In December of 1648 so many of the mem- 
bers were in prison that sometimes the Speaker was obliged to 
send the guards to bring in enough prisoners for making up the 
twoscore. The number has never been changed. Forty mem- 
bers of Parliament still can do business, either as a House or 
as a Committee of the Whole. 

The House of Lords is yet more liberal. There a quorum is 
fixed at only three. It was a principle of Roman law that three 
persons were enough to make a ‘‘collegium” — equivalent to 
our word ‘corporation’? — and hence undoubtedly the quorum 
of three for the Lords. If, however, upon a division it is found 
that less than thirty members are present, the question is de- 
clared not to be decided. 

It is singular that provision for a quorum was made in a colo- 
nial charter before Parliament itself had a rule on the matter. 
The Massachusetts Bay charter (1629) provided that there 
should be eighteen Assistants; “‘and that there shall or maie be 
held and kept by the Governor, or Deputie Governor of the said 
Company, and seaven or more of the said Assistants for the tyme 
being, — one greate generall and solemne assemblie,” ete. The 
probability is that mercantile corporations were already accus- 
tomed to a provision of this sort, and as our colonies were at the 
outset nothing but trading companies, the stipulation was not 
novel. This cannot be said of the order of March 8, 1630-31, 
whereby it was directed that whenever the number of Assistants 
resident within the jurisdiction might be fewer than nine, it 
should be lawful “for the major parte of them to keep a Court.” 
However, the order probably referred to a trial court. It appears 
to have aroused no question of conflict with the charter. Upon 
the reorganization of government by the charter of 1691, a quo- 
rum for the lower branch was provided by statute, in October, 
1692: ‘‘ Forty representatives at any time so assemblied shall be 
accounted a number sufficient to constitute a House, pass bills, 
and to transact and do any business proper to be done in that 
House.” Here was an evident copying of the rule of the Long 
Parliament. It is quite improbable that there was any independ- 
ent consideration of the matter. 

The Rhode Island charter made no mention of a quorum for 
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the lower branch and trouble seems to have resulted. The reo- 
ords warrant the surmise that the authorities took advantage of 
a small attendance to push through something obnoxious to the 
people. In November, 1672, the Deputies, as “representatives 
of the freemen of the colony,” demanded the prerogatives ac- 
corded to the House of Commons in England, and in the reform 
bill that followed, on a level with the all-important right of con- 
senting to taxes, they put the requirement that “in all weighty 
matters, wherein the King’s honor is most concerned, and the 
people’s rights and libertys most jeoparded... the Assembly 
shall be the major part of the Deputys belonging to the whole 
Collony, as there must be the major part of the Assistants (by 
the charter). Butt otherwise, such said act (if made without 
the greater part of the Deputys present) such said act shall be 
voyd and of none effect.” ! 

In Virginia the quorum varied. In 1685 twenty-three Bur- 
gesses met and said that since they were neither a House nor had 
a Speaker, they could not even adjourn, but must wait for the 
Governor to prorogue them. In October of 1748, the House de- 
cided by a vote of 44 to 35 that forty-one should be a House to do 
business. A few years later (1756) twenty-five were declared 
enough, but in 1769 the standing order was that the Speaker and 
fifteen members should be enough to adjourn, thirty to call the 
House and send for absent members, and fifty to proceed to bus- 
iness.? 

In the first few years of the Maryland Assembly its quorum 
was fixed at ten members, but this was soon changed to a ma- 
jority. The Concession and Agreement of the Lords Proprietors 
of the Province of New Cesarea, or New Jersey (1664), allowed 
the Assembly “‘to ascertain the number of their quorum,” pro- 
vided it be not less than one-third part of the whole. The Fun- 
damental Constitutions of East New Jersey (1683) made one half 
a quorum. This was the policy after the proprietors of the two 
colonies surrendered their rights to the Crown, until the con- 
flicts of the Assembly with Hunter and Burnet led the people to 
think a larger quorum would be safer, whereupon they made 
it two thirds. In 1746, the attendance of sixteen being necessary, 
and only fifteen being at hand, adjournment was taken to the 
house of a sick member, where it was resolved that fifteen should 
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be the quorum. In 1772, the size of the Assembly having been 
increased, the quorum was changed to twenty with a require- 
ment for twenty-four when money was to be raised. 

William Penn’s Charter of Liberties to Pennsylvania in 1682 
provided: ‘‘In the provincial Council in all Cases and matters of 
moment as There agrecing upon Bills to be passed into Laws 
Exorting Courts of Justice having Judgment upon criminals Im- 
peached and choice of Officers in such manner as is herein after 
menconed Not lesse than two Thirds of the whole Provincial 
Council shall make a Quorum and that the Consent and appro- 
baton of Two Thirds of said Quorum shall be had in all such 
Cases and matters of Moment. And moreover that in all cases 
and matters of lesser moment Twenty-ffour members of the said 
Provincial Council shall make a quorum The Majority of which 
ffour and Twenty shall and may always determine on such Cases 
and Causes of Lesser moment.”’ (The whole number of the 
Council was to be seventy-two.) This ingenious and ingenuous 
rule was embodied in the Frame of Government of 1682, and in 
substance was repeated in 1683 and again in 1696, disappearing 
with the abolition of the Council as a part of the Legislature in 
1701. The quorum for the General Assembly was two thirds, 
with no discriminations for minor business. So large a require- 
ment was fatal to that body when in the Revolutionary period 
the movement for a Constitution became irresistible. The ene- 
mies of change tried to keep the old Assembly a-going, but less 
than two thirds of the members attending day after day, the sit- 
uation became ridiculous at last and the old system had to make 
way for the new. Nevertheless the two-thirds quorum was put 
into the State Constitution. 

By the Carolina Concessions of 1665, a quorum was fixed at a 
third part. Locke in his Fundamental Constitutions of 1669 
made thirteen a quorum of the Grand Council, which was to 
have fifty members; for the Parliament one half was to be the 
quorum. Governor Glen of South Carolina, in a letter to the 
Duke of Bedford in October of 1748, expressed the belief that 
the greatest evil in the legislative processes of the province was 
in regard to a quorum of the House. Its membership was forty- 
five and the requirement of nineteen for a quorum caused many 
delays. He had frequently seen seventeen or eighteen attending 
and adjourning day after day for a week together, until at last 
it was thought proper to prorogue them for a month or two, and 
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then by reason of the same inconveniences it had been necessary 
to dissolve them. Sometimes he had seen a pleasure party made 
up to go out of town purposely to break the House and thus pre- 
vent the success of what they could not otherwise oppose.! 

In North Carolina the instructions of the Crown to Governor 
Dobbs were that fifteen should be a quorum of the lower House, 
but the House claimed the right to determine what attendance 
should be necessary. At times it would let twenty-five act, and 
again it would not make a move toward transacting business 
without a majority of its entire number. The quarrel with the 
Governor on this score was of importance, because it was much 
harder for him to control from twenty-five to thirty-five mem- 
bers than fifteen. It was thought with a small quorum he might 
easily get the passage of acts against the interests of the colo- 
nists that it would be impossible for him to get with a large 
quorum.? 

The instructions to Governor William Tryon of New York in 
1771 read: ‘And although by our commission aforesaid, we have 
thought fit to direct that any three of the members of our said 
council make a quorum, it is nevertheless our will and pleasure 
that you do not act with a quorum of less than five members, 
unless upon extraordinary emergencies when a great number 
cannot conveniently be had.” The Council then had eleven 
members besides the Lieutenant-Governor. 

Judging by the first Constitutions of our original States, the 
belief that a Legislature ought not to do business without the at- 
tendance of more than half its members had by the time of the 
Revolution become general, though not universal. In the tenta- 
tive document with which New Hampshire led the way, a ma- 
jority was specified for a quorum of the new elected Council, and 
as no reference was made to the quorum of the House, which was 
the Congress continued under a new name, we may assume it 
was on the majority basis. Virginia at the start made it a ma- 
jority for the Senate, but was silent about the House. When Jef- 
ferson, in his ‘‘ Notes on Virginia” (1782), pointed out six “very 
capital defects” in its Constitution, one of them was ‘‘that the 
Assembly exercises a power of determining the quorum of their 
own body which may legislate for us.’’ He said that for some 
time the Assembly had required a majority, but in 1781 had 
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made forty the quorum, “during the present dangerous inva- 
sion, ... moved to this by the fear of not being able to collect a 
house.” The original proof-sheets of the “Notes” read: “But 
they might as well have voted that a square inch of linen should 
be sufficient to make them a shirt, and walk into public view in 
confidence of being covered by it.’’ Evidently he concluded the 
figure too strong, for he struck out all after “But” and made it 
read — ‘this danger could not authorize them to call that a 
house which was none; and if they could fix it at one number, 
they may at another, till it loses its fundamental character of be- 
ing a representative body.” This was not remedied until in 1830 
the attendance of a majority was prescribed. Delaware, also si- 
lent on this point at the outset, specified a majority in 1792. 

Pennsylvania was the only one of the original thirteen to begin 
with a quorum of two thirds, reducing it to a majority in 1790. 
Vermont, in 1777, copied Pennsylvania, but changed to a ma- 
jority in 1786, still requiring, however, the presence of two thirds 
of the members when raising the State tax. Of the newer States, 
Tennessee, Ohio, Indiana, Illinois, Arkansas, Texas, and Oregon 
all started with a requirement of two thirds, but Ohio changed to 
a majority in 1851, Arkansas in 1868, and Illinois in 1870, leav- 
ing but four States now calling for the attendance of two thirds. 
Wisconsin, however, in 1848 required a quorum of three fifths on 
the final passage “‘of any law which imposes, continues, or re- 
news an appropriation of public, or trust money, or releases, dis- 
charges, or commutes a claim, or demand of the State.” With 
verbal changes New York copied this in 1874. Indirectly other 
States require a two-thirds quorum by their stipulations that 
certain classes of measures shall receive an affirmative vote of 
two thirds of all members elected, as, for example, the provision 
in Iowa, Michigan, New York, and Rhode Island that two thirds 
_ of the members elected to each House must vote for bills appro- 
priating money to private or local purposes if they are to prevail, 
and a like provision in Nebraska relating to appropriations to 
supply deficiencies. 

New Jersey, Maryland, North Carolina, and New York 
started with a majority quorum. 

South Carolina, Georgia, and Massachusetts have been the 
only States permitting less than a majority to do business, and 
all three have abandoned the practice. At the outset South Car- 
olina, although requiring a majority for the Council, allowed 
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forty-nine out of 202 members of the lower branch to act, a figure 
changed to sixty-nine two years later, and then to a majority in 
- 1790. Georgia originally made no specification for the House of 
Assembly, though requiring a majority for the Council, not then 
a recognized upper branch. In 1789 it authorized one third of 
the members of the lower House to proceed, but in 1798 changed 
to a majority. The Constitution rejected by Massachusetts in 
1778 would have made nine a quorum of the twenty-eight Sena- 
tors, and sixty a quorum of the Representatives, of whom there 
would have been about 350. This was one of the provisions to 
which Theophilus Parsons took exception in writing the ‘Ips- 
wich Result,” which had so much influence in defeating the 
Constitution. He said the House could change its mémbership 
six different times. ‘‘The number of members, whose concurrence 
is necessary to enact a law, is so small, that the subjects of the 
State will have no security that the laws which are to controul 
their natural rights, have the consent of a majority of the free- 
men.” Nevertheless the Constitution accepted in 1780 made only 
sixteen a quorum of the Senate, which has always had forty 
members; and sixty a quorum of the House, which has varied in 
size, in many years being so large that the greater part of from 
one fifth to one tenth of the membership could bind the whole if 
the others chose to be absent. In 1857 the danger was lessened 
by making a quorum of the House 100, and in 1891 a majority 
was stipulated for each branch. 

New Hampshire, in 1784 imitating Massachusetts in many 
particulars, departed from her model in this respect, required a 
majority, and added a provision in which she is still unique. 
When less than two thirds of the Representatives are present, the 
assent of two thirds of those present is necessary to render their 
acts and proceedings valid. While the Senate had but twelve 
members, if less than eight were present, five had to concur; 
when in 1902 the membership was doubled, it was required that 
if less than sixteen are present, ten must concur. 

Quorum difficulties contributed something toward creating the 
nation. By the Articles of Confederation adopted in 1777, each 
of the thirteen States was to send to Congress not less than two 
nor more than seven delegates, and the voting was to be by 
States, each having one vote. On important matters of war and 
finance duly specified, the assent of nine States was necessary ; 
on other matters, a majority. As each State had to bear the cost 
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of its delegates, the motive was strong to keep down the repre- 
sentation to the minimum. Seldom were more than one third of 
the possible maximum of ninety-one in attendance. The re- 
quirement of assent from nine States delayed the dispatch of 
business so that sessions almost continuous were necessary, 
which of itself made a quorum harder to get. Sometimes one 
eighth of the members present could prevent action on the most 
important measures. 

In the Federal Convention there was brief debate on the mat- 
ter. Two of the Massachusetts men, Nathaniel Gorham and Ru- 
fus King, reflected the attitude of their State by standing up for 
a small quorum; “otherwise,” as Gorham put it, “great delay 
might happen in business, and great inconvenience from the fu- 
ture increase of members.’’ Mercer of Maryland also was for 
less than a majority, and would have left Congress to fix the 
number. Colonel Mason, on the other side, thought it would 
be dangerous to the distant parts of the country to allow a small 
number of the members to make laws. Members from the Cen- 
tral States would always be on the spot; and by meeting earlier 
than the arrival of those from a distance, or wearying their pa- 
tience and outstaying them, could carry such measures as they 
pleased. Gouverneur Morris wanted to specify the numbers, 
thirty-three for the House and fourteen for the Senate. This 
would be a majority at the start, but the other delegates foresaw 
trouble as Congress grew, and voted him down, nine States to 
two. After this no vote was cast against the majority require- 
ment as it now stands in the Federal Constitution. 

The provision as adopted well illustrates both the impossibility 
of forecasting all the situations that may call for the application 
of a rule, and the certainty that step by step the rule will be con- 
strued and applied until it becomes fairly adequate. The Con- 
stitution reads: ‘‘ A majority of the House shall constitute a quo- 
rum to do business.”’ Speaker Clay held this meant one more 
than half of all possible members. Without detailing the changes 
of construction, contrast Clay’s view with that reached under 
Speaker Cannon, who held that when ‘‘the House is once or- 
ganized, a quorum consists of a majority of those members cho- 
sen, sworn, and living, whose membership has not been termi- 
nated by resignation or by the action of the House.” Every one 
of these qualifications was the outcome of some parliamentary 
struggle. 
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Although a majority is the general quorum requirement in 
other countries, it is not universal. For instance, Japan says: 
“No debate shall be opened and no vote shall be taken in either 
House of the Imperial Diet, unless not less than one third of the 
whole number of members thereof is present.’’ The provisional 
Constitution of Czecho-Slovakia (1918) made the quorum one 
third for ordinary business. 


BREAKING A QuoRUM 


One of the arguments urged upon the Federal Convention in 
favor of less than a majority for a quorum, was that so great 
a number as a majority would put it in the power of a few, by 
seceding at a critcial moment, to introduce convulsions, and 
endanger the government. Mercer of Maryland advanced this 
and said examples of what he called “‘secession”’ had already 
happened in some of the States. In reply Colonel Mason, while 
admitting the inconveniences that might come from the seces- 
sion of a small number, said he had known good produced by an 
apprehension of it; he had known an emission of paper money 
prevented thereby in Virginia. Gouverneur Morris thought the 
secession of a small number ought not to be suffered to break 
a quorum. “Such events in the States may have been of little 
consequence. In the national councils they may be fatal. Be- 
sides other mischiefs, if a few can break up a quorum, they may 
seize a moment when a particular part of the continent may be 
in need of immediate aid, to extort, by threatening a secession, 
some unjust and selfish measure.” 

In Number 58 of the “Federalist” it was either Hamilton or 
Madison (the authorship is uncertain) who referred to “the 
baneful practice of secessions; a practice which has shown itself 
even in States where a majority only is required; a practice sub- 
versive of all the principles of order and regular government; a 
practice which leads more directly to public convulsions, and the 
ruin of popular governments, than any other which has yet been 
displayed among us.” 

Fears of ‘‘secessions”’ were not groundless. The breaking of a 
quorum has turned out to be one of the most powerful and dan- 
gerous weapons at the command of angry and stubborn minor- 
ities. Mercer was a prophet when he talked about ‘convul- 
sions,” and if they have not really endangered government, they 
have at times seemed to come near such an extremity. It is at 
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least no exaggeration to say that they have furnished some of the 
most dramatic episodes in our political history. 

Not always has the responsibility been that of the minority 
alone. Sometimes the greater cause of trouble has been the ar- 
bitrary action of the majority in coercing the minority. Such was 
the nature of one exciting struggle that Gorham and King may 
have had in mind when they wanted the Federal Convention not 
to make the quorum large, for they came from Massachusetts, 
and there in June of 1774 it had been of the greatest importance 
to the patriots that enough members of the General Court should 
act to comply at least with the letter of the quorum requirement. 
Delegates to a Congress were to be chosen. Should Governor 
Gage get a hint of what was going on, he would at once prorogue 
the Court in order to prevent such action. Hosmer, the biogra- 
pher of Samuel Adams, describes graphically what happened 
after enough of the members had been secretly instructed. The 
spring at last was like lightning. On Friday, the 17th of June, 
129 members were present. Sam Adams, at the head of the com- 
mittee on the state of the Province, suddenly caused the door to 
be locked, and charged the doorkeeper to let no one in or out. 
The next instant a series of resolves was introduced providing 
for the appointment of James Bowdoin, Thomas Cushing, Sam- 
uel Adams, John Adams, and Robert Treat Paine, to meet the 
delegates of other colonial Assemblies, on the 1st of September, 
at Philadelphia, or at any other place that should be decided 
upon. The House was at once in an uproar, and an earnest ef- 
fort was made to choke off the measure. But the majority rose 
in its power; the lieutenants, secretly drilled, were each in his 
place, and the arch-conspirator, cool and genial, but adroit and 
forceful as any man who ever ruled a senate, held every string 
in his hand. Attempts were made by Tory members to leave the 
hall, when it became plain how things must go. The doorkeeper, 
beset and browbeaten by heated men, grew uneasy over the re- 
sponsibility which was placed upon him; whereupon Sam Adams, 
with a curious inversion of the great Cromwellian precedent, 
but with a spirit as self-reliant and straightforward as that of 
the other great Puritan brewer himself, did not turn his Parlia- 
ment out, but bolted them in. Making sure that the door was 
still fast, he put the key into his own pocket. 

Some debate there must be, and while it went forward a Tory 
member, pleading sickness, in some way did manage to make his: 
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escape, and hurried at once to Gage with the news. Forthwith 
the General prepared the shortest possible message of proroga- 
tion and his secretary hurried with it to the hall. The door was 
still locked, with the key in Samuel Adams’s pocket, and even 
Thomas Flucker, Esquire, no inconsiderable personage himself, 

and now the messenger of the Governor and Commander-in- 
Chief, demanded admission in vain. The fact that he was with- 
out was imparted to the Speaker, who communicated it formally 
to the House, but the majority ordered the door to be kept fast. 
By this time rumors of a great legislative coup d’état were flying 
through the town and a crowd began to collect in the ap- 
proaches to the hall. To these, for want of a better audience, and 
also to several members of the House who had come late to the 
session, Flucker read his message. No tactics, meantime, could 
long stave off the end at which Sam Adams aimed. The Tories 
succumbed, the doubtful went over in a troop to the Whig side, 
the delegates were elected with only twelve dissenting votes, 
and five hundred pounds were voted to pay their expenses. All 
that was necessary having been fully and satisfactorily per- 
formed, Mr. Flucker was admitted, the Assembly with all grace 
submitted to the mandate of prorogation, and the members 
scattered.! 

A “convulsion” of somewhat the same nature was promptly 
produced by the Federal Convention itself. The Constitution it 
framed might never have been adopted had not a quorum been 
compelled in the first State that faced the issue. In the Penn- 
sylvania Legislature, then composed of but one House, George 
Clymer moved that a State Convention be called to consider the 
proposed form of government, and with disregard of parliamen- 
tary law the Federalists pushed the thing through the first stages 
by 43 to 19. It took forty-seven to make a quorum, and if the 
nineteen stayed away the next day, there would be but forty- 
five on hand. So the nineteen held an indignation meeting and 
agreed by absence to foil these outrageous proceedings. The af- 
fair was discussed in the taverns until after midnight, the nine- 
teen were abused without stint, and soon after breakfast, next 
morning, two of them were visited by a crowd of men, who broke 
into their lodgings and dragged them off to the State House, 
where they were forcibly held down in their seats, growling and 
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muttering curses. This made a quorum, and a State Convention 
was immediately appointed for the 20th of November.' 

Although the forcing of a quorum by such methods had thus 
become familiar to the statesmen of the period, the other phase 
of the matter, that of breaking a quorum by “secession,” does 
not seem to have been so well known to some of them as it was 
to the men who talked of it in the Federal Convention. It was 
novel to John Adams. He wrote to his wife May 10, 1794: ‘““We 
had in Senate, a few days ago, the greatest curiosity of all. The 
Senators from Virginia moved, in consequence of an instruction 
from their constituents, that the execution of the fourth article of 
the treaty of peace, relative to bond fide debts, should be sus- 
pended until Britain should fulfill the seventh article. When the 
question was put, fourteen voted against it, two only, the Vir- 
ginia delegates, for it; and all the rest, but one, ran out of the 
room to avoid voting at all. And that one excused himself. This 
is the first instance of the kind.”’ ? 

He who was to become our greatest American, Abraham Lin- 
coln, took part in an affair of the same sort when he was a young 
man. The session of the Illinois Legislature in 1839 was en- 
livened by a singular contest between the Whigs and Demo- 
crats in relation to the State banks. The suspension of specie 
payments by the banks had been legalized up to “the adjourn- 
ment of the next session of the Legislature.”’ They were not now 
able to resume, and it was held*by the Democrats that if the 
special session adjourned sine die the charter of the banks would 
be forfeited, a purpose the party was eager to accomplish. The 
Whigs, who were defending the banks, wished to prevent the ad- 
journment of the special session until the regular session should 
begin, in the course of which they expected to renew the lease of 
life now held under sufferance by the banks — in which, it may 
be here said, they were finally successful. But on one occasion, 
being in the minority, and having exhausted every other means 
of parliamentary opposition and delay, and seeing the vote they 
dreaded imminent, they tried to defeat it by leaving the house in 
a body, and, the doors being locked, a number of them, among 
whom Mr. Lincoln’s tall figure was prominent, jumped from the 
windows of the church where the Legislature was then holding 
its sessions. ‘‘I think,” says Mr. Gillespie, who was one of those 
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performing this feat of acrobatic politics, “Mr. Lincoln always 
regretted it, as he deprecated everything that savored of the rev- 
olutionary.”’ ! 

Two years later the man who was to become President upon 
the death of Mr. Lincoln, Andrew Johnson, helped prevent the 
attendance of a quorum in the Tennessee Legislature, and there- 
by shared in keeping vacant for two years one of the seats of that 
State in the United States Senate. There were three more Whigs 
than Democrats in the Tennessee House, and the Senate stood 
12 to 12 with the odd man elected as a non-partisan, but having 
Democratic leanings. On the day for a joint convention in the 
House chamber to elect a United States Senator, the twelve 
Democratic Senators, Andrew Johnson among them, refused to 
attend. In Tennessee it takes two thirds to make a quorum. 
Somebody in the convention called attention to the fact that 
two thirds of the Senators were not on hand. Nevertheless 
those present started to organize, whereupon about twenty 
of the House Democrats left the chamber. This was repeated 
for four days and then the attempt was abandoned. 

Quorum-breaking seems to be a favorite pastime in Tennessee. 
A secession from its Legislature in 1911 has not in our time been 
surpassed for novelty or persistence. On the 13th of April in that 
year thirty-four members of the House, enough to break the 
quorum, fled to the adjacent State of Alabama, because of their 
opposition to certain contemplated changes in temperance and 
election laws. From there they announced their intention of go- 
ing to Georgia, and then proceeding to enjoy the pleasures of the 
Atlantic seaboard. In May some of them seem to have straggled 
back, and perhaps they all presently came where they might be 
reached by the processes of law at the command of the minority 
who gathered vainly in the House chamber from day to day, but 
it may be suspected that the absentees were tacitly left alone in 
order that tortuous and tedious negotiations for compromise 
might succeed. On the 24th of June a quorum at last appeared 
and the phenomenal filibuster was brought to an end. 

Nine years later the same State saw a quorum broken under 
circumstances of a far more serious nature. The stake was the 
ratification of the woman suffrage amendment to the Federal 
Constitution. Perhaps ratification by enough States could be so 
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delayed that the women could not take part in the Presidential 
campaign of 1920. Opponents dreamed that ratification might 
be indefinitely postponed. For Tennessee the result hung upon 
the vote of the House, almost a tie. When the friends of the 
amendment prevailed, under the rules the vote was open to re- 
consideration. As the State Constitution prescribes a two-thirds 
quorum, when twenty-five “‘antis” hurried across the Alabama 
line to Decatur, and fifteen other members stayed away from the 
capital, the attendance of sixty-six necessary to make a quorum 
could not be secured. Thereupon the suffragists forced to a vote 
the motion to reconsider, declared it defeated, and ordered the 
resolution to be transmitted to the Senate as having passed the 
House. Ten days after the quorum had vanished, it reappeared, 
and in the absence of some of the friends of the amendment, a de- 
cisive majority voted to expunge from the Journal all record of 
the proceedings purporting to have accomplished ratification, 
then to reconsider the original vote of ratification, and finally to 
non-concur with the Senate. Meanwhile the Governor had in- 
formed the Secretary of State at Washington that Tennessee had 
ratified. Steps were taken to carry the matter, with other issues, 
to the Supreme Court of the United States, but the contention 
that the ratifying resolutions of Tennessee and West Virginia 
were inoperative because adopted in violation of the rules of 
legislative procedure prevailing therein, was swept aside. The 
Court held! that as the Legislatures of the States in question 
had power to adopt the resolutions of ratification, official no- 
tice to the Secretary of State, duly authenticated, that they 
had done so was conclusive on him, and, being certified by 
his proclamation, was conclusive on the courts. This, however, 
does not remove the occasion for regret that rules were vio- 
lated. Much depends on the integrity of the rules of legisla- 
tive bodies, and still more on the observance of Constitutions. 
The Tennessee House clearly violated the Constitution of the 
State and disregarded the agreement of the members with 
each other, made when its rules were adopted. It may be 
doubted whether any exigency of a partisan nature, however 
important it may seem to the majority of the moment, can jus- 
tify the harm done by such violation of good faith and the funda- 
mental law. Such a course sows the seeds of disaster. 
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SPEAKER REEp’s Count 


TuE most celebrated, serious, and sensational of all quorum con- 
troversies thus far centered about Thomas B. Reed of Maine, 
Speaker of the National House. It rose over the question of 
whether a presiding officer may ascertain the presence of a quo- 
rum with his eyes, or must rely wholly on the ears of the Clerk 
calling the roll. In the early days of the House, when its mem- 
bership was small, a count by the Speaker was frequent. No 
question was raised over the accuracy of the principle as laid 
down, for instance, by Lord Mansfield in 1760, that “whenever 
electors are present and do not vote, they virtually acquiesce in 
the election made by those who do.”” The Constitution, however, 
said a majority ‘shall constitute a quorum to do business.” If 
a member present refused to take part in business, was he of the 
quorum? 

The overwhelming majorities of the Republicans during the 
Civil War period took away much of the occasion for resort to the 
practice of refraining to vote, but when parties came to be more 
nearly equal in the House, it was revived and developed alarm- 
ingly. A notable case of its use was that in the course of the 
Force Bill debate of 1875. General Butler, trying to push the bill 
through before the end of the session, found himself completely 
balked by the refusal of Democratic members to vote. He tried 
even to have Samuel J. Randall of Pennsylvania, who was taking 
part in the proceedings, brought before the bar and compelled to 
show cause for disobedience of the rules and contempt of the 
authority of the House. John Coburn of Indiana having made 
the point more formally, Speaker Blaine said he had never heard 
of that being done before. He begged to remind the House, that 
while it was doubtless true there was a quorum in the Hall, the 

very principle enunciated by the gentleman from Indiana had 
been the foundation for probably the greatest legislative frauds 
“ever committed. ‘‘Where a quorum, in the Judgment of the 
Chair, has been declared to be present in the House against the 
result of a roll-call,”’ he said, ‘‘these proceedings in the different, 
Legislatures have brought scandal on their names. There can 
be no record like the call of the Yeas and Nays; and from that 
there can be no appeal. The moment you clothe your Speaker 
with power to go behind your roll-call and assume that there is a 
quorum in the Hall, why, gentlemen, you stand on the very 
brink of a volcano.” 
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When so crafty and resourceful a man as General Butler could 
not secure effect for the will of the majority, and so aggressive a 
partisan as James G. Blaine thought the case hopeless, the situa- 
tion was serious indeed. It grew worse. In 1880 when the Dem- 
ocrats had a majority of the House and the boot was on the other 
leg, Randolph Tucker of Virginia, a Democrat and an able con- 
stitutional lawyer, moved this amendment to the rules: “‘ When- 
ever a quorum fails to vote on any question and objection is made 
for that cause, there shall be a call of the House, and the Yeas 
and Nays on the pending question shall at the same time be or- 
dered, the Clerk shall call the roll, and each member, as he an- 
swers to his name, or is brought before the House upon the pro- 
ceedings of the call of the House, shall vote on the pending ques- 
tion. If those voting on the question, and those who are present 
and decline to vote, shall together make a majority of the House, 
the Speaker shall declare that a quorum is constituted; and the 
pending question shall be decided as the majority of those vot- 
ing shall appear.’”’ The debate showed that not only were the 
Republicans earnestly opposed to such a rule (among those 
speaking against it being Garfield, Conger, Hawley, Robeson, 
and Reed himself), but also the Democrats were far from unani- 
mous. So the next day Mr. Tucker withdrew his motion. Years 
afterward the application of the new rules gave his son a seat in 
the House that was contested, and Mr. Reed sent by the son a 
message, ‘Tell your father the idea he urged on the House a 
dozen years ago has saved his boy to-day.” 

Reed’s speech in 1880 presented the traditional arguments in 
favor of the practice. ‘It is not the visible presence of members,” 
he said, “but their judgment and their votes that the Constitu- 
tion calls for.’’ The privilege not to vote ‘is a privilege which 
every minority has availed itself of since the foundation of the 
government.” The minority could on great occasions demand 
that every bill should “receive the absolute vote of a majority 
of the members elected.” They would make this demand “in 
the face and eyes of the country.” If the demand was made 
on a frivolous occasion it would be subject to public censure. 
“Tt is a valuable privilege for the country that the minority 
shall have the right by this extraordinary mode of proceeding 
to call the attention of the country to measures which a party 
in a moment of madness and of party feeling is endeavoring to 
force.” 
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When he himself became the presiding officer, he exercised the 
privilege of great men and changed his mind. Once he said in 
Congress: ‘‘I do not promise the members of this House when- 
ever they listen to me to give them wisdom of adamant. I do not 
promise them I shall not change my opinion when I see good 
reason for doing it. I only promise that I will give them honestly 
what my opinion is at the time. They must take the chance of its 
being for eternity.” Again, while Speaker, he was confronted 
with a passage in his little book, “ Reed’s Rules,” contradicting a 
ruling he had just made. “Oh,” replied Reed coolly, ‘the book 
is wrong.” In this matter of the quorum there is now no doubt 
whatever that practical considerations warranted his reversal of 
position. Obstructionist tactics threatened to prevent all im- 
portant legislation. The business of the nation must go on, and 
that which blocks it must be removed. 

When on the 29th of January, 1890, Reed ordered the quorum 
to be counted, great was the excitement. Nothing like it had 
been seen since the critical times before the War. But the next 
day, when he repeated the process to get the quorum necessary 
for the approval of the Journal, the uproar was greater yet. The 
vocabulary of invective was exhausted for epithets to meet the 
occasion. Czar, Tyrant, Despot — were among the milder in- 
sults hurled at the Speaker. In the din of hoots, jeers, hisses, no 
argument could be heard. Occasionally some stentorian voice 
would make a brief sentence rise above the tumult. “I deny the 
right of the Speaker to count me present,”’ shouted McCreary of 
Kentucky. And Reed drawled in reply, “‘The Chair simply 
stated the fact that the gentleman from Kentucky appears to be 
present; does he deny it?” Another Kentuckian, Breckenridge, 
condensed his protest into -— an “arbitrary, corrupt, and revolu- 
tionary action.” 

At last realizing that if they were in sight, they would be 
counted, the Democrats tried to get out of sight. Some dodged 
under their desks or behind screens; others rushed for the door. 
Kilgore of Texas found a door bolted, kicked it open, and fled. 
In the wild scramble dignity was thrown to the winds; physical 
injury was not escaped. Nothing of the sort ever before so dis- 
graced an American Congress. 

Ludicrous as the whole episode seems to us now, it was bitter 
earnest for the baffled minority of the moment. Yet even then 
the sense of the ridiculous was not wholly wanting. General 
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Spinola pointed to the painting of the Siege of Yorktown hang- 
ing in the hall, and gravely charged the Speaker with count- 
ing the Hessians in the background in order to complete his 
quorum. 

Reed said in his ruling February 17, 1890: ‘‘By what method 
shall the presence of a quorum be ascertained? I think an ex- 
amination of all the books of parliamentary practice will show 
that it has been the custom from time immemorial for the pre- 
siding officer to determine, in such manner as he deems accurate 
and suitable, the presence of a quorum. The rules of this House 
contain nothing derogatory, not to that power, for it is not a 
power in his hands; it is merely the performance of his duty. He 
can do it by a count which satisfies him, or, if it is seriously 
questioned, as it has been in this case, the fact can be ascertained 
in other methods.” 

Cushing, the foremost of American authorities on parliamen- 
tary law, had said: ‘‘When the question is put, all those mem- 
bers, and those only who are properly in the house, are allowed 
and may be compelled to vote.” In Parliament it had been the 
custom for the Speaker to determine by count whether a quorum 
was present. American presiding officers had frequently fol- 
lowed that precedent. Speaker John E. Sanford in the Massa- 
chusetts House of 1874 ruled that ‘‘it is not necessary to a valid 
decision of a question that a quorum shall vote if the required 
number be’present.”” President Albert E. Pillsbury of the Massa- 
chusetts Senate ruled in 1885: “It is immaterial that a quorum 
does not vote if a quorum is present.’’ David B. Hill, presiding 
in the New York Senate in 1883, took the same position, and it 
had been the view of another Democrat, Speaker of the Tennessee 
House in 1885. 

The courts had been of like opinion. In Maine, in 1880, they 
held to be valid the acts of a Board of Aldermen when a silent 
minority tried to block action. In Illinois the court said: ‘‘ There 
is no propriety in giving to a refusal more potency than to a vote 
cast.’’ The New Hampshire Supreme Court declared: ‘‘The ex- 
ercise of the lawmaking power is not to be stopped by the mere 
silence and inaction of some of the lawmakers who were present.” 
In 1889 the Supreme Court of Indiana spoke even more emphat- 
ically: ‘It is inconceivable that their silence should be allotted 
greater force than their active opposition. . . . Certainly the most 
that can, with the faintest tinge of plausibility, be claimed is 
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that their votes must be counted against the resolution. If mem- 
bers present desire to defeat a measure they must vote against it, 
for inaction will not accomplish their purpose. Their silence is 
acquiescence rather than opposition.” - 

It was argued that the Constitution does not say a majority 
voting shall constitute a quorum, but a majority of the House 
shall constitute a quorum to do business. The provision for al- 
lowing the attendance of absent members to be compelled would 
be nugatory if those actually present could not be counted. If 
more than attendance were needed, the Constitution would have 
so provided. Congressman Butterworth asked: ‘‘Was this au- 
thority conferred by the Constitution only to enable us to go 
through the farce of bringing in the absentees and learning after 
each member has been seated in his place that, while under the 
Constitution he is actually personally present to make a quorum 
to do business, yet when an attempt is made to do the thing 
_ which required his presence, he at once by merely closing his 
mouth becomes constructively absent?” The constitutional 
provision for compelling attendance is valueless unless, when 
that attendance has been secured, it can be made effective. The 
House could not constitutionally delegate to its Speaker the 
power to punish for disorderly behavior. The remedy of punish- 
ment by the whole House would be ineffectual. The sole pur- 
pose of the Yea-and-Nay provision is to inform constituents how 
members voted. The idea that it shifts the constitutional quo- 
rum from a majority present to a majority acting is illogical and 
unsound. If every member responded to his name on a call of 
the Yeas and Nays, it would, to be sure, be the most accurate 
way of ascertaining the presence of a quorum; whenever any fail 
to answer, this fails as a test and loses its claim to use for that 
purpose. Were a stranger present and responding to a call of the 
roll, the President or Clerk would reject his vote; therefore, the 
vote is not conclusive, by itself. 

On the other hand it was represented that there are great and 
solemn occasions when the minority should have the right to de- 
mand a majority vote of all those elected to membership. The 
spirit of our institutions is that affirmative action should be by a 
majority of the whole, not by a majority of a minority. John G. 
Carlisle argued: ‘The tendency in recent times is to require, by 
express constitutional provisions, the affirmative vote of a major- 
ity of all the members elected to legislative assemblies in order 
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to pass bills, and to make it imperative in every case that the 
Yeas and Nays shall be taken and entered upon the Journal. In 
some of the States this provision applies only to bills appropri- 
ating money, or creating public liabilities, or imposing taxes, 
while in others it applies to all matters of legislation; but to what- 
ever extent it goes, it indicates clearly a growing disposition 
among the people to be more careful in the delegation of power 
to their representatives and to require a vote of actual majori- 
ties to enact laws.” ! 

If the Constitution does not mean that the Yeas and Nays 
shall represent a ‘‘quorum,”’ then it does not guarantee, as was 
designed, an absolutely correct record of the vote. If the Clerk 
can be trusted to count and record a certain proportion of the 
names, he should be trusted to count and record all the names. 
It was never designed that there should be two ways of counting 
a quorum on a Yea-and-Nay note. He who abstains from voting 
feels that thereby he can best represent his constitutents, and the 
right so to do should be sacred. Should his course prove to be an 
obstacle in the path of the majority, it would be no more blame- 
worthy than the Constitutions themselves — all obstacles in the 
path of the majority. The multitude clothed with unlimited 
power is as dangerous as any despot. 

The question reached the Supreme Court upon the contention 
that because of the quorum-counting rule the tariff act of 1890 
had not been legally passed. Justice Brewer, delivering the 
opinion, in U.S. v. Ballin, 144 U.S. 1 (1891), sustained the rule. 
The constitutional provision was interpreted as meaning that 
when a majority are present, the House is in a position to do bus- 
iness. “Its capacity to transact business is, when established, 
created by the mere presence of a majority. The Constitution has 
prescribed no method of determining the presence of a majority, 
and it is therefore within the competency of the House to pre- 
scribe any method which shall be reasonably certain to ascertain 
the fact. It may prescribe answer to roll-call as the only method 
of determination; or require the passage of members between 
tellers and their count as the sole test, or the count of the Speaker 

‘or the Clerk, and an announcement from the desk of the names 
of those present.” Apparently clear record of the presence of the 
non-voters is essential. In Webb v. Carter, 129 Tenn. 182 (1913), 
when on the question of passing a bill over a veto the Journal 

1 North American Review, March, 1890. 
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showed 52 voting Aye, 4 No, and 2 answering “present but not 
voting,”’ — and in the case of thirty-five others the Speaker an- 
swered “Not voting” as the names were called, — the court held 
there was no presumption that sixty-six, the required two thirds, 
were present. 

The principle laid down by Speaker Reed in January of 1890 
was embodied a fortnight or so later in a rule adopted as part of 
the revision made at that time. At the next election, the Dem- 
ocratic Party carried the House of Representatives by a very 
large majority and proceeded to restore the ancient method of 
ascertaining the presence of a quorum. It continued this method 
in force in the succeeding House, which it also controlled. 
However, Mr. Reed, who was then the minority leader, made a 
determined attack upon the position of his adversaries. He 
found so many members of the majority party were absent in 
making their canvasses for reélection and upon other business, 
that, notwithstanding their majority was nearly one hundred in 
the whole House, a sufficient number of them were not present 
to make a quorum. He resorted to the expedient of demand- 
ing the Yeas and Nays each day upon the approval of the 
Journal. 

The roll would be called, and the members of his party under 
his lead would refrain from voting, although present, and the 
vote as announced would show that a majority of all members 
were not present. Under the rule a call of the House would then 
be taken to ascertain whether a quorum were present. The mem- 
bers of Mr. Reed’s party would answer to their names upon this 
call, and it would be found that a quorum was present. That fact 
having been determined, the question would again recur upon 
approving the Journal, and the Republican members would 
again refrain from voting, and a majority of the whole House not 
answering, a call of the House would again be in order. This pro- 
ceeding continued for weeks, and the majority party was unable 
to approve the Journal or to transact any other business. Finally 
it was compelled to bring in a rule providing for the counting of 
members who were present, but did not vote, in order to make 
up a quorum. It is true that the device of having the count made 
by tellers rather than by the Speaker was adopted, but the prin- 
ciple of a present, instead of a voting, quorum was accepted by 
Mr. Reed’s political adversaries, and thus the principle which as 
Speaker he had established, by what appeared to be revolution- 
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ary ruling, was recognized and has ever since remained a part of 
the law of the House.! 

The 54th and 55th Congresses restored the form used in the 
51st. The rule now says that on the demand of any member, or 
at the suggestion of the Speaker, the names of members sufficient 
to make a quorum in the hall of the House who do not vote shall 
be noted by the Clerk and recorded in the Journal, and reported 
so the Speaker with the names of the members voting, and be 
tounted and announced in determining the presence of a quo- 
rum to do business. Democratic Speakers frankly recognize that 
the House frowns on filibustering, and take occasion so to remind 
it, shaping their rulings to conform thereto. The quorum-count- 
ing rule has met with general acceptance and there is rarely occa- 
sion for its use. 

In the Senate the right to count a quorum seems to have beet 
acted upon earlier and to have become established later than 
in the House. In 1858 (March 15) Vice-President Breckenridge 
stated that the number of Senators voting did not constitute a 
quorum of the Senate, but that, in the opinion of the Chair, a 
quorum was present in the chamber. In 1871 (February 23) 
Senator Matt H. Carpenter, presiding, said that if before the re- 
sult of a call of the Yeas and Nays had been announced, it ap- 
peared that less than a quorum had responded to their names, 
but that more than a quorum was present in the Senate, as the 
Chair could determine by counting the Senators, ‘it must be 
presumed that such Senators had omitted to vote through inad- 
vertence, and the Chair, without motion, or upon the suggestion 
of any Senator, would direct the Secretary to call the names of 
Senators present and not voting; but if such Senators still re- 
fused to vote, the result of the roll-call must be announced to the 
Senate, and it was then for the Senate to determine whether and 
how it would deal with such offending Senators.” 

In 1879 (June 19) Senator Thurman, presiding, counted the 
Senate and thus announced a quorum present: ‘‘The Chair has 
usually taken the fact of there being no quorum voting as evi- 
dence that there was no quorum present; but the Chair has not 
decided that it is not possible to ascertain otherwise whether 
there is a quorum. The Chair does not think the fact that a quo- 
rum has not voted is conclusive evidence that a quorum 
is not present. On the contrary, in the opinion of the et 

1 Samuel W. McCall, The Business of Congress, 82. 
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he has a right to count the Senate. He has counted the Senate 
and found that a quorum is in attendance; but a quorum has not 
voted.”” In 1881 (March 3), no quorum voting on a motion to 
postpone, Senator Cockrell, presiding, proceeded to count the 
Senate, and announced the presence of a quorum. 

On the other hand, when, in 1897 (March 3), Senator Hoar 
maintained that the last vote having shown a quorum, the Chair, 
if on inspection he saw there had been no substantial change in 
the condition and composition of the Senate, should refuse to en- 
tertain a suggestion that no quorum was present, Senator Bacon, 
presiding, overruled the point, saying he knew no way in which 
such an inspection could be made save by counting, and that he 
knew of no rule in the Senate which justified or authorized the 
presiding officer to count a quorum. However, in 1908 (May 29), 
Vice-President Fairbanks counted a quorum present and de- 
clared that a motion had prevailed, though a quorum had not 
voted on it. Again, in 1912 (March 20), Vice-President Sherman 
held that when a roll-call had ascertained the presence of a 
quorum, the following vote stood, although not shared in by a 
quorum. 

Another question has been presented by Senators not voting 
because they were paired. Should they be counted to make a 
quorum? In 1910 (December 17), Vice-President Sherman 
counted a quorum by including members present and paired. 
Two days later, issue was taken with this ruling, but Senator 
Gallinger, presiding, held the point of order too late, as the Jour- 
nal announcing the fact had been read and approved. On that 
same day, however, the Senate reversed the ruling, by a vote of 
17 to 37, when Vice-President Sherman pursued the same course 
- by adding to a vote the names of Senators present who had an- 

nounced pairs. He persisted in his view, and in 1911 (August 11) 
counted toward a quorum six Senators who had announced pairs. 
The next day Senator Bacon protested against the decision, but 
on the 20th of the following March Mr. Sherman took the same 
position again. Then, on the 25th of May, Senator Lodge, pre- 
siding, said it had not been the practice of the Senate to count as 
present in order to make a quorum those Senators who announce 
pairs and refrain from voting. Nevertheless, on the 4th of June, 
Mr. Sherman once more counted paired Senators. 
Mr. Sherman’s position agreed with that taken by the Su- 
preme Court of Virginia in Wise v. Bigger, 79 Va. 269 (1884). 
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The plaintiff had questioned the validity of an apportionment 
act, in part on the ground that it did not get in the Senate the vote 
necessary to pass it over the Governor’s veto. Although there 
were not less than twenty-nine of the forty-three Senators in the 
chamber, only nineteen voted for the bill. The plaintiff alleged 
it was not within the lawful power of the Senate to convert a — 
majority into a two-thirds vote by recognizing pairs, but the , 
court took the opposite view. 

While the controversy raised by Speaker Reed’s ruling was 
still a live issue, Theodore Stanton interrogated the officials of 
Continental Parliaments and found that their procedure on the 
whole favored Mr. Reed’s position. In France, where parliamen- 
tary institutions have had the most development, the procedure 
directly supported him. Not only did several authorities agree 
that the presiding officers had the right to count all members 
present, whether voting or not, but also specific instances of the 
practice were cited. In Norway obstruction would be impossible 
because the rules provided a fine that might run from about $110 
to about $1100 for a member absenting himself. Sweden had no 
quorum requirement, and no way to force a member to vote. 
When in Belgium a member did not vote, the rules called upon 
the President, after the roll-call, to invite him to give his reasons 
for not voting. In Denmark the President counted non-voters on 
the floor as present, and the President of the Reichstag in Ger- 
many would be inclined to do the same thing should occasion 
arise.! 


Is MopiFricaTION DESIRABLE? 


Inasmucn as our American experience has brought us so gen- 
erally to agree on a majority for a quorum, and that requirement 
has been so thoroughly embodied in our Constitutions, discus- 
sion of the principles involved might at first blush seem academic 
and suggestion of change might seem idle. Nevertheless the sit- 
uation works such mischief that it ought to be confronted. To 
appreciate its harm, consider the bearings of the fact that in the 
66th Congress (1919-21) as a result of the use of the quorum re- 
quirements there were 249 calls of the House of Representatives 
sitting as a House or as a Committee of the Whole, and 182 roll- 
calls compelled by calling the attention of the Chair to the ab- 
sence of a quorum as disclosed by a rising vote or by his count. 
1 No, Am, Review, December, 1891. 
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Inasmuch as a call requires nearly half an hour, these 431 calls 
meant about 200 hours of the time of the House, and as that 
body averages to sit five and a half hours a day, they took six 
weeks of working time. Surely that statement alone ought to 
show the vitality of the problem. 

In examining it, start by observing that the requirement of a 
majority for a quorum is wholly arbitrary, with no ethical ele- 
ment whatever. Nobody will be justified in contending that a 
majority of a majority, that is, a little more than one quarter of 
the whole number, may of right bind the others. If a basis of prin- 
ciple is to be sought in this direction, it cannot be found short of 
the requirement that every vote shall be carried by a majority of 
the entire membership, which would be the result if the entire 
membership were to constitute the quorum. This is the practical 
effect wherever our State Constitutions call for the absolute ma- 
jority — a not infrequent demand. See what follows. If a quorum 
chances to be seeured by the attendance of just one more than 
half the members, then any single member can veto every bill 
presented while that situation lasts, for without his vote no bill 
can get the absolute majority. Of course this rarely happens, 
but it is frequently the case that some or many members are ab- 
sent, often for legitimate reasons, and just in proportion to their 
absence is the power of the minority increased. To be absent has 
the practical effect of voting against every bill considered in the 
course of the absence. So we are told, for example, that in Penn- 
sylvania, where the absolute majority is required for the final 
passage of a bill, members who really oppose bills, but who for 
some reason desire not to be recorded against them, refrain from 
voting. ‘‘The uninitiated may think this a neutral position, but 
the bill would not have been more injured had such a member 
voted directly against it. A bill will frequently have a far greater 
number of affirmative than negative votes, but still fail to reach 
the magic number of one hundred and four.” ! 

Judge Story has pointed out that to require more than a 
majority for a quorum is in effect to give the rule to the minority, 
instead of the majority; and thus to subvert the fundamental 
principle of representative government. ‘If such a course were 
generally allowed, it might be extremely prejudicial to the public 
interests in cases, which required new laws to be passed, or old 
ones modified, to preserve the general, in contradistinction to the 

1 Samuel Bryan Scott, State Government in Pennsylvania, 27. 
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local, or special interests. If it were even confined to particular 
cases, the privilege might enable an interested minority to screen 
themselves from equitable sacrifices to the general weal; or, in 
particular cases, to extort undue indulgences.” ? 

If, then, such shadow of principle as may be involved must be 
abandoned because requirement of full attendance is absolutely 
impracticable and anything between that and the attendance of 
one more than half gives undue power to minorities, then where 
to draw the line becomes wholly a matter of expediency. Turn- 
ing to practice for light on this, we find that ordinarily divisions 
result in about the same proportions whether attendance is large 
or small. This is so well recognized that in every legislative body 
large numbers of measures are permitted to take readings when 
a quorum is conspicuously absent. Nobody raising the question, 
the opposite of the fact is assumed, and very rarely indeed with 
any damage to the public welfare. Questions seriously contested 
are certain to secure attendance. The only dunger lies in sur- 
prise. Usually in the State Legislatures safeguard enough 
against this is furnished by the requirements for readings on dif- 
ferent days — in some States helped by the system of taking up 
measures in the order in which they appear on printed calendars. 
Congress lacks such safeguards, but they could be easily pro- 
vided, as they ought to be anyhow. 

As a matter of fact it is distinctly advantageous to do most of 
the work with a small attendance. It might almost be said that 
the smaller the better, but of course there ought to be on hand 
enough members to insure reasonable diversity of views and ade- 
quate discussion. Congress does its best work when there are 
from fifty to eighty men on the floor. The absence of confusion 
lets them hear each other when talking naturally. The empty 
seats discourage flamboyant oratory. The men on hand include 
most of those with any especial knowledge of the particular sub- 
ject under consideration, as well as those to whom it has any es- 
pecial interest. Little time is lost through the intrusion of speak- 
ers who would be tempted by a large audience to display their 
superficial knowledge or make a bid for notoriety. Always the 
larger the attendance, the more the likelihood of useless talking. 
With a small attendance everything conduces to work that is as 
quick as may be consistent with thoroughness and with fair play 
to all the interests concerned, whether those interests are what is 

*Commentaries on the Constitution of the U.S., sec. 835. 
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‘misleadingly called public or private. Herein lies the reason why 
much good and no serious harm has come from the quorum rule 
in the British House of Commons, although under it twenty-one 
out of 707 members can commit that body to the enactment of 
law, as may happen in an extreme case. At first sight that might 
seem altogether wrong, but the result justifies. 

The work of Congress largely consists of handling administra- 
4ive questions — matters of business detail. For these it is quite 
sufficient to secure such decision as would be reached by a large 
board of corporation directors. Other problems are akin to those 
that in the courts we expect will be adequately determined by 
juries of twelve men, but as we generally require juries to be unan- 
imous in their findings and legislative bodies act by majorities, 
problems of this class may well call for consideration by four or 
five times the number of a jury, though not by twenty times that 
number. The real occasion for large attendance comes only when 
important party issues or questions of public policy are at stake. 
No matter how small might be the nominal quorum, at the Capi- 
tol in Washington, where electric bells can speedily summon 
members from their offices, the restaurants, and the lobbies, it 
is almost always possible to get a sufficient attendance whenever 
an important discussion is to begin or an important vote to be 
taken. Only rarely will it be found that the greater part of the 
members are actually away from the Capitol and the near-by of- 
fice buildings. In such contingencies if the need were vital, delay 
could almost always be secured by the use of familiar parliamen- 
tary tactics. 

Of course something is to be said on the other side. Where re- 
consideration is part of the system of procedure, the smaller the 
vote on a measure, the easier it is to get reconsideration the next 
day. This may cost more time than would be saved by the 
smaller quorum requirement. Furthermore it is harmful to have 
deciding votes upon reconsideration cast by men who have not 
heard the main argument. And the reverse is true, that it is dan- 
gerous to have reconsideration voted upon in the absence of 
many who shared in the original vote. With a low quorum fig- 
ure, decision reached in a full house may be reversed later by a 
small house. This was undoubtedly the reason for a rule adopted 
by the Provincial Congress of Massachusetts, April 20, 1775: “No 
vote shall be reconsidered when a less number is present in Con- 
gress, than there was when it was passed.” That such a rule has 
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had no general adoption suggests the difficulties in which the 
subject is involved. 

Argument in this field cuts both ways. To my mind the worst 
result of the quorum situation in Washington is the number of 
votes cast by men who have not heard the discussion. Examina- 
tion at random of one hundred roll-calls in the House of the 66th 
_ Congress (1919-21), compelled by calling the attention of the 
- Chair to the absence of a quorum as disclosed by a rising vote, 
shows that the average attendance just before the roll-call was 
122, and that the call resulted in an average of 286 votes. Some 
members had heard part of the discussion and then left the cham- 
ber, but it is safe to say that more than half of those who shared 
in the decision had listened to none of the debate. This is nullifi- 
cation of the very purposes of parliamentary discussion. On the 
questions of medium importance, where few members are fully 
informed and have independently made up their minds in ad- 
vance, the issue depends partly on chance, chiefly on the prac- 
tice of following committees or party leaders. When the bells 
bring in the absentees, they ask if it is a party vote, or, if not, 
whether “Aye” or ‘‘No” is “with the committee.” It is this 
that gives committees exaggerated power, making it almost im- 
possible to upset the report of a unanimous committee, and very 
hard to defeat the majority of a divided committee. The indi- 
rect effect is that many members come to look on the greater 
part of debate as a futile waste of time, and refuse either to take 
part or to attend. Thus the quorum rule thwarts itself by di- 
minishing rather than increasing ordinary attendance. 

Balancing considerations, it seems to me that gain might well 
be sought in modifying the quorum requirements as they are 
found in American practice. Already we admit the force of the 
arguments for this by giving them practical effect, though ille- 
gitimately. We actually do a great part of our work without the 
presence of a quorum. Not only is it the general practice thus to 
proceed unless somebody makes the point of order, but also it is 
not rare to provide against that point. For example, in the New 
York Assembly Friday is made a short day and used for advanc- 
ing bills under agreement that the point of no quorum shall not 
be raised and that if any member demurs, he may have recon- 
sideration in the following week. 

Although the Federal Constitution unequivocally directs that 
a majority shall constitute a quorum to do business, the very 
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rules of the House of Representatives defy this injunction, for 
they provide that one hundred, less than a quarter of the full 
membership, shall be a quorum of the Committee of the Whole. 
Of course the pretense is that such a committee is not the House 
itself, but this is nothing other than a pretense — an evident 
fiction sustained in this particular for the palpable purpose of 
evading the Constitution. Nine tenths of the important work of 
the House is really done in Committee of the Whole. To be sure 
the Committee goes through the formula of rising and reporting 
to the House itself, which thereupon takes the decisive action. 
Theoretically new amendments may be offered in the House and 
debate may there take place, but almost always this is cut off by 
the previous question, save for a single motion to amend through 
the artificial process of moving to recommit with instructions to 
report back forthwith, with the amendment specified. This gives 
opportunity to insist upon the presence of a majority of the mem- 
bership, and the demand is usually and properly made. 

Not only our Constitutions but also the rules of our legislative 
assemblies habitually yield to the requirements of convenience 
and the dictates of common sense. For example, take the very 
first rule of the National House of Representatives, directing the 
Speaker to proceed ‘‘on the appearance of a quorum,” and the 
first rules of the Massachusetts House and Senate, containing 
the same provision. It is ignored in all three of these bodies, and 
probably everywhere else in the United States. A member of the 
66th Congress who doubted the presence of a quorum before the 
Chaplain had begun his prayer was thought to have outraged 
the proprieties by violating all traditions. 

In this particular the House of Commons is more considerate, 
for the Speaker there is not presumed to give thought to so 
worldly a matter as attendance until after prayers. Then, how- 
ever, his duty goes beyond American practice. Standing in the 
Clerk’s place, he counts the House, and if he finds a quorum pres- 
ent, announces the fact by taking the chair. If there are not 
forty present, he waits until that number arrive; if they do not 
come by four o’clock, he retires and no sitting takes place that 
day. Under no other circumstances is he expected to take the in- 
itiative. Ancient custom demands that he shall be blind until 
the words of some member open his eyes. What follows when 
the attendance dwindles is illustrated in a story told of a partic- 
ularly dull statesman who, when he arose to address the Chair, 
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had the entire chamber to himself. He opened ironically. “Mr. 
Speaker,” he said, “look at the condition of the benches. Is it 
not disgraceful that the weighty topic on which I propose to ad- 
dress the House has not attracted even the presence of a quo- 
rum?” “Order! Order!” cried the Speaker. ‘‘ Notice having been 
taken that there are not forty members present, strangers will 
withdraw.” The bells rang out their summons, but no one an- 
swered. In another minute the Speaker disappeared behind the 
chair and the session was over.! 

Some at least of the Continental assemblies meet the needs of 
the case better, in my judgment, than those of England and the: 
United States. In France it is held that the presence of a quorum 
is not necessary for deliberating, but only for voting, and even 
for voting the requirement’can be escaped. Whether or not a 
quorum is present at the opening of a sitting, the work begins. 
When occasion comes for a vote, if a quorum is not found to be 
present, the vote may be put off to the end of the day or to the 
next sitting. Then the result will be valid whatever the number 
voting. So if decision at once is desired, the President adjourns. 
the House, in ten minutes calls it together again, and then takes 
a vote sure to be valid.? 

Not quite so flexible, but still a great gain over English and 
American practice, is that of Italy. There the President of the 
Chamber is not bound to see that a quorum is present unless he 
is asked so to do by ten Deputies. 

Still another line of relief is that followed in Spain. There in 
the lower branch of the Cortes, with between four and five hun- 
dred members, seventy suffice to make a house, i.e., transact busi- 
ness. That number is enough for any routine other than the de- 
finitive vote on a bill, which requires the presence of an absolute 
majority. 

Japan took much the same course by specifying that the 
times for requirement of a quorum shall be the opening of debate 
and the taking of a vote. Panama is more explicit: ‘The second 
debate on a bill shall not be closed, nor shall the bill be voted on 
in a third debate, without the presence of a majority of the mem- 
bers composing the Assembly.” 

These methods suggest that simple and feasible remedy for 
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the troubles of our Houses is not beyond the pale of reason. If 
we see fit to search for such remedy, we shall find that we can 
choose among: (1) the small quorum for everything, as in Eng- 
land; (2) the small quorum for all but the decisive business, as in 
Spain; (3) no quorum requirement save for specified steps, as in 
France, Japan, and Panama; (4) postponement of decisive ac-: 
tion if a quorum is demanded, as in France; (5) refusal to take 
note of the absence of a quorum save on the demand of several, 
as in Italy; (6) enlargement of the power and responsibility of 
the presiding officer. 

To change our quorum specifications would everywhere re- 
quire constitutional amendment, and this would be difficult, for 
Congress practically impossible, to achieve. Therefore, we must 
proceed along the line suggested by the realities of the case, for 
we do now transact the greater part of our business without re- 

gard to the constitutional requirement, either avowedly as with 
the rule for a quorum smaller than a majority in Committees of 
the Whole (at least in the National House), or tacitly by taking 
no formal notice of the absence of a quorum unless on the de- 
mand of some member. Development in this direction might 
take the form of a rule that upon discovery of the absence of a 
quorum except at a decisive stage, the House should automati- 
cally be dissolved into a Committee of the Whole, proceeding, 
however, as if it were a House, until the appearance of a quorum, 
when decision votes confirming action while sitting as a Commit- 
tee could be taken. Coupled with this might be a rule to permit 
Committees of the Whole either to proceed without a quorum or 
upon discovery of its absence to report to the House and get a 
quorum, as the majority might see fit. 

The other possible line of development is toward the Italian 
device, of refusing to entertain doubt of the presence of a quo- 
rum except on the demand of several members. Probably it 
would be impossible to go the whole distance of the Italian rule, 
for we are jealous, perhaps unduly jealous, of the privilege every 
member has of calling attention to violations of order, and par- 
ticularly of constitutional order. Rather than even appear to en- 
croach on this privilege, we have endured the grossest abuse of 
individual power. Probably there has been no more flagrant in- 
stance of this than that furnished by the House of Representa- 
tives in the 66th Congress (1919-21), where one Representative 
was responsible for 126 quorum calls and another for 33, thus 
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between them wasting at least two weeks of the term. It is un- 
necessary to impugn their motives. Assuming that they acted 
with purposes disinterested, public-spirited, honorable, yet were 
the results costly and grievous. 

Nevertheless the suggestion that a presiding officer be em- 
powered to ignore a point of order unless raised by several mem- 
bers in conjunction, is so foreign to our parliamentary habits 
that an advocate could hardly hope for its unqualified accept- 
ance. Yet to some degree the idea could be logically applied. It 
is the duty of a presiding officer to maintain order. He is ex- 
pected to do this upon his own initiative in all matters of de- 
corum. If in other matters he is thought to ignore transgression, 
we now say that any one member may call upon him to act. Why 
any one member rather than several members in conjunction? 
The answer is clear in matters of high constitutional privilege. 
Every member has taken oath to support the Constitution and . 
every member ought to have the right to demand the observance 
of that instrument. So if any member sees the House attempting 
“‘to do business”’ in the absence of a majority, he should have the 
right to protest. 

This brings us to the question of what ‘‘to do business’”’ means. 
Already we interpret it in some connections as implying the word 
“decisive,” or some equivalent, before “business.” If this inter- 
pretation is ever justifiable, it is always justifiable. Hence it 
follows that whenever the business of the moment is not decisive 
in character, we may without violating the Constitution in the 
particular in question lay down any rules we see fit. 

A permissible remedy, therefore, is to stipulate that except at 
decisive stages, the Chair need not recognize the point of ‘no 
quorum.” In the National House such decisive stages would be 
votes on motions to lay on the table or postpone indefinitely, on 
adopting a conference report, on ordering to engrossment and a 
third reading, and on passage. At other times a specified number 
of members, say five, eight, or ten, might be empowered to re- 
quire the Speaker to get a quorum, or it might be left to his 
judgment (subject to appeal) to determine when it may be de- 
sirable to set the bells a-ringing and bring in absentees. The 
crux of the matter is that at present any one of 434 men may ex- 
ercise such Judgment, without recognized responsibility, perhaps 
impelled by passion, pique, prejudice, vanity, or other motive 
that would rarely sway the Chair. Would it not be better to vest 
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the exercise of such judgment mainly in the man chosen from his 
fellows as the best fitted to guide their deliberations, and from 
the very nature of his office sure to be more than ordinarily calm, 
prudent, judicious? 

The most desirable thing of all would be to take the quorum 
requirements out of our Constitutions. They were unwisely put 
into the organic law. Much better would it be to leave all matters 
of procedure to the rules of legislative bodies, subject to change 
from time to time as conditions change. Removal, however, is 
too much to expect, at any rate in the matter of the Federal Con- 
stitution, which turns out to be virtually beyond amendment 
save in point of great questions arousing general interest. Even 
the States prefer condoning evasion rather than bother with 
remedying relatively small defects in technique. For example 
take the New York requirement that a bill on final passage shall 
have the assent of a majority of the members elected, the ques- 
tion to be taken by Yeas and Nays, which shall be entered on the 
Journal. This is evaded by the pretense known as “the short 
roll-call,”’ one feature of which consists of fictitious entries on the 
Journal. Such palpable malfeasance led to an enactment direct- 
ing the presiding officer of each House to certify to the presence 
of a constitutional quorum, and to passage by a constitutional 
majority. No bill was to be deemed passed unless so certified, and 
the certificate was to be conclusive evidence of the fact of passage. 
The courts helped to make this futile by declaring in some cases 
that the certificate could not control the Journals, though in an- 
other case holding the contrary.' So the Constitution is still 
dominated by what the Assemblymen think to be reasonable. 
Dangerous doctrine that, but significant! 

The Germans are more discreet when they say in their Con- 
stitution of 1919, “‘The quorum to do business will be regulated 
by the rules of procedure.” 

If our quorum requirements are to remain unchanged, on the 
ground that their purpose is wise, at any rate that purpose ought 
then to be achieved. A quorum ought to be not only secured, but 
also held. In Congress no attempt is now made to go beyond 
getting a majority of the members to answer to their names. 
Many disappear as soon as they have responded, so that often 
no quorum will in fact be within the chamber when the call of the 
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roll ends. The doorkeeper has been ordered to close the doors, 
which is supposed to mean that members may be let in but not 
let out. Asa matter of fact only the main entrances are shut, the 
lobby doors being as free as ever. None but the novice thinks 
of laughing at the farce. Massachusetts does the thing better. 
Once inside, a member has to stay until the Speaker orders the 
doors opened or benevolently responds to an individual appeal 
presented in the shamefaced way of a schoolboy asking that he 
may be excused. Legislators are a good deal like schoolboys any- 
how. A little discipline now and then does them good. 


CHAPTER IIT 
THE BEGINNING OF BUSINESS 


Av the opening of the fourteenth century, when what we now 
know as Parliament had taken shape, almost all legislation was 
originated by the King. At the close of that century the peti- 
tions of the Commons seem almost to have engrossed the power 
of initiation. The custom of presenting private petitions to the 
Commons, desiring them to use their influence with the King, 
came in first under Henry IV, in the early years of the fifteenth 
century. These petitions were in the nature of what are known 
in England as private bills, matters half legislative and half 
judicial. Next to nothing can be learned of their routine, nor is 
more known of the procedure in the weightier matter of what 
were called the ‘‘common petitions” of the House. Undoubt- 
edly, however, they went through the stages that appear to 
have been well established when the Journals begin.? 

For a century and more it was the custom of the King to an- 
swer all the petitions of the Commons at the end of the session. 
Those to which his reply was favorable were then turned over to 
the law officers of the Crown for the framing of statutes. These 
officers did not hesitate to shape the statutes to suit the fancy of 
the King, perhaps to engraft their own notions, or even to frame 
laws in pretended response to petitions which in fact had never 
been made. Hallam gives an instance of this kind of fraud. An 
ordinance was put on the roll of Parliament, in the fifth of 
Richard II, empowering sheriffs of counties to arrest preachers 
of heresy and their abettors, and detain them in prison till they 
should justify themselves before the church. This was intro- 
duced into the statutes of the year; but the assent of Lords and 
Commons was not expressed. In the next Parliament the Com- 
mons, reciting this ordinance, declared that it was never assented 
to nor granted by them, but what had been proposed in this mat:- 
ter was without their concurrence (that is, as Hallam conceives, 
had been rejected by them), and prayed that this statute be an- 
nulled; for it was never their intent to bind themselves or their 
descendants to the bishops more than their ancestors had been 
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bound in times past. The King returned an answer, agreeing to 
this petition. Nevertheless the pretended statute was untouched, 
and rerzains still among the laws; unrepealed, except by desue- 
tude, and by inference from the acts of much later times.! 

That sort of thing became a bitter grievance with the Com- 
mons. They constantly complained of the trickery, and at last, 
in 1414, Henry V conceded the point for which the Commons 
had repeatedly pressed. They prayed “that there never be no 
law made and engrossed as statute and law neither by additions 
nor discriminations by no manner of term or terms which should 
change the sentence and the intent asked.” And the King in re- 
ply granted that from henceforth ‘nothing be enacted to the 
petition of the Commons contrary to their asking, whereby they 
should be bound without their assent.’”’ This concession led to 
an important change in the method of framing statutes. It be- 
came the practice to send up to the King, not a petition, but a 
bill drawn in the form of a statute, so that the King was left no 
alternative beyond assent or dissent.? 

The custom had been followed in the legislative acts originat- 
ing with the King. He had been wont to lay the law before the 
Houses in the form it was ultimately to take. Then the example 
was followed in private petitions containing the form of letters 
patent to which assent was asked. It was found a convenient 
course by the Commons in their grants and by the King in bills 
of attainder. Naturally the next step was its application to all 
kinds of legislation, and from the reign of Henry VII it was used 
in most of the important enactments. 

A member of the House of Commons wishing to introduce a 
bill, made a motion for leave to introduce. This might give rise 
to a debate over the evil alleged and the need for legislation. If 
the motion prevailed (it was rarely refused), there might follow 
the selection of a small body of members in the nature of a 
committee, with some one as spokesman, usually the maker of 
the motion. In response to the Speaker’s question, the mover 
would name his colleagues and go down to the bar of the 
House for the purpose of retiring with them to some suitable 
place where they could deliberate and prepare the bill. This proc- 
ess has been greatly shortened. The old practice of a motion 
for leave to introduce is still usually followed in the case of the 
more important measures brought in by the Government, and 

4 Middle Ages, pt. 11, ch. vil. 2 Sir C. P. Ilbert, Parliament, 22. 
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sometimes in the case of bills introduced by private members, 
but the more frequent practice is that made possible by an alter- 
ation of the rules in 1892, permitting any member to introduce a 
bill after formal notice of his intention. Whether he has obtained 
the requisite leave, or given the requisite notice, the Speaker, at 
the proper time, calls his name and thus invites him to present 
his bill. He does so by bringing to the table where the Clerks 
sit, a document supposed to be his bill, but which is really a 
“dummy” or sheet of paper, supplied to him at the public bill 
office, and containing the title of the bill, the member’s name, 
and the names of any other members who wish to appear as sup- 
porting him or joining with him in presenting the bill. The 
Clerk at the table reads out the title of the bill, and it is then 
supposed to have been read a first time. A formal order is made 
for printing it, and a day is fixed for its second reading.! 

Any member wishing to introduce a public bill may on the 
first two days of the session enter his name on a numbered list 
for that purpose. On the third day lots are drawn, and members 
in the order chosen set down their bills for the various Fridays of 
the session available for private matters. Only the few who are 
fortunate enough to draw places early in the session have any 
real chance of getting action. The result is that a year’s work 
produces but a trifling number of acts of Parliament due to the 
initiative of members not belonging to the Government. Much 
fault is found with the system. Mr. Asquith told the Select Com- 
mittee on House of Commons Procedure in 1914 that it was thor- 
oughly bad, and there was nothing to be said for it. He thought 
a much more satisfactory way would be to see what amount of 
backing the various proposals had among the private members. 

To the same committee Mr. Balfour made suggestions looking 
in the direction of a return to the old practice under which as a 
rule bills were introduced on resolutions. Sir Courtenay Ibert 
demurred against this, holding that the procedure would waste 
time, and that it would impair the responsibility which ought to 
rest with the proposer of a bill, and especially with the Govern- 
ment, for putting forward a scheme in the definite form on a bill, 
instead of suggesting resolutions. He believed, however, the bal- 
ance of advantage to be in favor of a general discussion on the 
principles of a bill before its details were discussed in Committee. 

In Canada, and probably in all the other English dominions 
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with lawmaking bodies, the English practice is followed. A Ca- 
nadian member must hand to the Clerk a written notice of his 
bill, which notice appears in the record of the proceedings. Two 
days later it is in order to ask leave by written motion to intro- 
duce the bill, and such leave is usually granted, although it may 
be refused by the House. If leave is granted, the Clerk turns the 
bill over to the Law Clerk for revision before it is sent to the - 
printer. 

The indications are that in the American colonies deviation 
from the strict letter of the English practice came early. One of 
the rules adopted for the Pennsylvania Assembly of 1703 be- 
gan: ‘That Bills to be pass’d into Laws, may be brought in by 
any particular Member, or received by them, or the Speaker 
from others, and presented to the House, who is to order the 
Clerk loudly to read them; and after reading, to be respectfully 
delivered to the Speaker, and him to mark and note (by Breviate 
or otherwise) all Bills, and declare the Nature and the Use of the 
same, which, if not rejected, to cause to be read a second Time.” 
Here there appears no trace of the motion for leave to introduce. 
Note also that the Speaker might receive bills ‘‘from others.” 
However, such freedom did not become general. E. P. Tanner 
says that in the General Assembly of New Jersey during the 
first part of the eighteenth century bills were sometimes brought 
in by private members upon permission given by the House, but 
the nature of the more important matters was decided upon in 
Committee of the Whole, and special committees were named to 
prepare them.! R. V. Harlow, citing colonial Journals of the 
period between 1750 and 1765, concluded ‘that it was not the 
custom for an individual member to lay bills before the House on 
his own responsibility. He might move that a bill be brought in, 
or he might ask permission to introduce a measure; but in every 
case a select committee would be appointed to prepare a draft.” 
Harlow excepted the Virginia House of Burgesses. 

In Pennsylvania the original practice is found a century later. 
A rule in the House Journal of 1805 said: ‘“Any member may 
read a bill in his place, and by permission of the house present it 
to the chair; it shall then be proceeded upon as if presented by a 
committee.” However, the right had come to be restricted by 
requiring leave to be obtained. Few bills were introduced in this 
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manner; nearly all were presented by a committee pursuant to 
order. So strong was the feeling that measures introduced should 
first be subjected to review, that later the privilege of introduc- 
ing bills in place was withdrawn.! 

In the New York Senate the introduction of bills from the 
floor was permitted as early as 1808. At first the method was 
employed but little. The great bulk of the measures proposed 
came into Senate or Assembly by way of petitions. These went 
to a standing committee and upon its favorable report a select 
committee was appointed to bring in a bill, which went to the 
Committee of the Whole. A bill introduced on leave given to a 
member escaped this circuitous process, going directly to the 
Committee of the Whole. This encouraged introduction on 
leave, and in the course of time the calendar of the Committee of 
the Whole became so encumbered that it was necessary to re- 
quire the reference of everything to standing committees. 

In the Continental Congress a bill could be introduced only by 
order of the House on the report of a committee, or by giving a 
day’s notice of a motion for leave, which motion itself could be 
committed. The first Congress of the nation made this rule: 
“Every bill shall be introduced by motion for leave or by an or- 
der of the House on the report of the committee; and in either 
case a committee to prepare the same shall be appointed. In 
cases of a general nature, one day’s notice at least shall be given 
of the motion to bring in a bill; and every such motion may be 
committed.” At first motions for leave to introduce a bill were 
very rare, the habits of the House inclining rather to let a com- 
mittee draft the bill on jurisdiction conferred by the reference of 
a petition or by a resolution of the House instructing it so to do. 
Such instructing was rare and took place only on matters of 
grave moment. In the course of time the habit of instructing 
grew, tending to reduce the committal of a bill to a mere formal- 
ity, for it left the committee without power to alter. In Decem- 
ber of 1827 it would seem that some member tried to escape 
committee scrutiny, and the Speaker was embarrassed, or so it 
was suggested in debate, because as a Virginian he was familiar 
with the practice in his House of Delegates, where any individual 
was permitted to introduce a bill on his own authority. To meet 
the situation it was moved to substitute for the existing rule, one 
reading, ‘‘No bill shall be introduced except upon the report of a 
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committee.” In the discussion that followed,! much uncer- 
tainty developed as to the meaning of the existing rule, but the 
House was unwilling to dispense with the opportunity in case 
of emergency to get a bill under discussion without prelimi- 
nary study by committee. The motion was therefore laid on 
the table. 

Ten years later the Speaker declared that from the beginning 
of the government few cases were to be found (he believed but 
two or three) of bills brought in on motion for leave. From that 
time on, however, the practice grew. Sometimes, as once in 
February, 1837, a motion for leave would be debated for several 
days. This led in 1860 to provision that bills should be referred 
to committees without debate. 

The object of the rule requiring notice was that any member 
who wished to speak at the moment of introduction might be 
prepared so to do; and to prevent any member from introducing 
a bill and having whatever action he might see fit to take in con- 
nection with his motion spread upon the Journal when such a 
motion might be distasteful to the majority. There were at the 
start no standing committees save those on routine matters. A 
special committee had to be named for every bill and there was 
ground for precaution. Although the ground disappeared, the 
original requirement remained in the rules of the House until 
1880, but its observance had been so neglected that in 1879 sev- 
eral old members, including the Speaker, could not recall that a 
point of order on this score had ever been raised. Hinds, however, 
found an instance to the contrary three years before, though no 
doubt it was exceptional. Since 1880 no notice has been re- 
quired. Pennsylvania dropped it in 1843. The New York As- 
sembly in 1868 adopted the method of introduction on call of 
counties. Some of the Legislatures still call for notice, but it has 
become an idle formality. 

Other relics of the old procedure survive here and there in life- 
less, cumbersome formalities. They attest the difficulty in get- 
ting rid of outgrown practices. There is no longer any logical 
reason of consequence for any discrimination whatever between 
bills introduced on leave and those accompanying petitions. If 
it be argued that introduction on leave implies some personal in- 
terest and responsibility on the part of the member introducing, 
the answer is that neither committee nor House pays any atten- 
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tion thereto. As a matter of fact bills introduced on leave come 
so often from outside that the suggestion of interest and respon- 
sibility is itself deceptive. In Congress attempt has been made 
to avoid this by permitting the words “on request”’ to be printed 
in Journal and Record with the title of a bill introduced on 
leave. The Senate does this without authority of rule, but the 
House definitely provided for it in 1888. It has, however, never 
been the practice of the House to permit the names of the persons 
requesting the introduction of the bill to be printed in the Rec- 
ord. Yet there is no reason why these names should not appear 
precisely as in the case of a petition. In Iowa when a member in- 
troduces a bill for which he does not wish to be held responsible, 
he explains that he does it “by request.” If the words are en- 
dorsed on a bill in Pennsylvania, they are said to be its death 
warrant, for the members argue, cogently enough, that if the 
sponsor of a bill is anxious to dissociate his personality from it, 
there must be something wrong somewhere.! 

In the Massachusetts Legislature, and very likely in the Leg- 
islatures of other States with similar customs, discrimination 
leads to certain confusing and needless technicalities that puzzle 
new members and sometimes get veterans into trouble, without 
accomplishing any useful purpose whatever. When a bill is in- 
troduced on leave, the committee to which it is referred is to pass 
judgment on that particular bill, and in House and Senate that 
is the bill which must be accepted or rejected, subject, of course, 
to amendment not changing its general purpose. If reported ad- 
versely by the committee, the question is, ‘Shall this bill be re- 
jected?” That of itself is unfortunate, for it calls upon members 
to say “ Yes” when their minds are running in the negative chan- 
nel. However, the more important thing is that the whole sub- 
ject is not brought before the House. 

In the case of a petition, on the contrary, the petition governs 
and not the accompanying bill. The petitioner may make his re- 
quest as broad as he pleases and anything within its scope may 
be reported, quite regardless of the contents of the bill the peti- 
tioner has drafted. The result is that the shrewd legislator will 
almost never introduce on leave, for he can accomplish his pur- 
pose with much more safety by petition, save in the rare cases 
when he says to himself, ‘‘I want this particular bill or nothing.” 
Since it is far wiser to have the committee decide what particu- 

1 Samuel Bryan Scott, State Government in Pennsylvania, 19. 
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lar form of legislation is best, individual members ought not to 
have the chance to circumscribe action in this way. 

All these complications are quite needless. In its customary 
form the device of introduction on leave no longer serves any 
good end and ought to be wholly discarded. If preliminary exam- 
ination or judgment is deemed desirable, it should be sought in 
some other process. To-day the technicalities of the system 
breathe too much the spirit of hostility and defense. They sug- 
gest that the Legislature is to be on its guard against the attacks 
of individuals. Would it not be better to abandon that attitude 
and ask always, ‘‘What does the public need?” rather than, 
“What does this man want?”’ Public bills ought to be looked on 
merely as formal suggestions of a way to meet a public need, and 
the Legislature ought not to hamper itself in meeting that need 
as it may see fit. Private bills differ somewhat in this particular, 
but not enough to justify the Legislature in precluding itself 
from righting a wrong after such fashion as may commend itself. 

In Congress the olden theory that the letter should govern 
wastes time and works harm in one matter of seemingly trivial 
detail. Customarily committees report the original bill, “with 
amendments”’ specifically set forth. This compels going through 
the motions of approving even grammatical changes, besides in- 
viting discussion of minor particulars on which the judgment of 
the committee would better be accepted ordinarily without ques- 
tion. The custom pays altogether too much attention to the 
judgment of the man who drew the original measure. The really 
important thing is what the committee recommends. Simpler 
and in every way better is the Massachusetts practice of report- 
ing ‘‘in a new draft’’ whenever changes are made. 

Whatever tends to individualize legislation, so to speak, is 
of doubtful expediency. For this reason one may quéstion the 
wisdom of the rule in Delaware to the effect that a bill or joint 
resolution is not to be passed upon in the absence of the member 
who introduced it, without his written consent. The impulse 
prompting the rule was commendable, for Fair Play fathered it 
and Courtesy mothered it. Yet it too much suggests personal 
rather than common ends. 

Once in a while the Legislatures accept a new idea worth while 
— inadvertently, the cynic would say. For example, New Jer- 
sey was rash enough to encourage good legislation by adopting a 
rule that reads: “ Hach member when introducing a bill shall sub- 
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mit with each copy a statement setting out the objects proposed 
to be accomplished by its enactment and the localities or per- 
sons the bill will effect, which statement shall be referred to the 
committee with the bill.” These statements are pasted on the 
printed copies of the bills in the hands cf the members, and, al- 
though not considered an integral part of these documents, are 
rery helpful to all. A recent Speaker reports that the rule has 
deen particularly useful in cases where the statute proposed con- 
tains no language except that repealing an existing law. The 
Wisconsin House requires a like synopsis to be presented with 
the bill, but it does not appear on the printed copy.! 

In the matter of handling bills upon their introduction, Con- 
gress has made commendable advance, driven to it by the steady 
growth of business. The reading of memorials and petitions 
came to make great drafts on the time of the House. In 1837 the 
introduction of bills was confined to one of the morning-hour 
calls. The presentation of petitions had been restricted to Mon- 
days, excepting during the first six days of the session, when they 
were in order every day. The time available was still further en- 
croached upon in 1838 in the interest of other business. Petitions 
relating to slavery brought the matter to a head. In 1842 John 
Quincy Adams, who had been unable for a long time to present 
petitions and had a hundred and fifty of them in his desk, suc- 
cessfully moved that they might be handed to the Clerk, en- 
dorsed with the reference or disposition to be made of them, sub- 
ject to the control and direction of the Speaker. The flood that 
followed took twenty-three pages of the Journal. The slavery 
petitions went to the table on the objection of the Speaker, but 
Adams had solved the problem of presenting petitions without 
consuming the time of the House. 

Like difficulties brought a like solution in the matter of private 
bills. In 1870 those relating to post routes were directed to be 
thus treated; in 1879, river and harbor bills were included; and 
in 1887, all other private bills. Then in 1890 came the admirable 
extension of the system to cover all bills and reports of commit- 
tees, a reform estimated to have saved from three to five hours a 
week, very nearly a working day. Speaker Reed, who was re- 
sponsible for this, described the evil and the remedy. Previously, 
he said, amid a confusion which could not be controlled — for 
nobody cared anything about other people’s bills — the title was 

1H. W. Dodds, Procedure in State Legislatures, 35. 
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read by the Clerk, the Speaker caught what he could of it, while 
members claimed his attention on both sides of the chair, and 
with the aid of the Clerks he disposed of it as well as he could. 
“Naturally there were many misreferences, though they were 
seldom heard of because there was no chance of correction. At 
present the bills are referred with deliberation and accuracy. Of 
course there are still errors, because the titles of the bills may 
mislead, and the jurisdiction of committees is not always clear; 
but all important errors are corrected, because the committee 
that ought to have a bill can demand it, and one that ought not 
to have it, can send it, if the House approves, where it belongs.” ! 

The marvel is that so sensible a solution of the problems was 
so long delayed. Equally astonishing and grievous is it that so 
many of the State Legislatures have not yet applied the same 
remedy. The Massachusetts Special Committee on Legislative 
Procedure advised it in 1915, citing with approval the rule of the 
Virginia House to the same end. The Committee pointed out 
that the present procedure is purely perfunctory, yet consumes 
a great deal of valuable time, especially at the beginning of the 
session, which might be better used in committee hearings. It 
believed that as soon as members were elected, they should be 
notified that all petitions must be filed three weeks before the 
convening of the General Court. The Clerks should have the 
accompanying bills printed and tentatively assigned. A printed 
list of all petitions, together with the committees to which they 
were referred, could then be presented on the opening day, 
printed in the next day’s Journal, and sufficient time, such as one 
or two legislative days, might be given in which members could 
object to references and move to refer to some other committee. 
Thus the Legislature would be ready for business the first week 
of the session. The technical objection, that a Legislature cannot 
receive petitions before it is in existence, could be taken care of 
by considering the presentation of the printed list on the open-. 
ing day as the formal introduction and reference. ‘If a business 
_ man opens a new mercantile establishment,” said the committee, 
“he does n’t pay a force of clerks weeks before he puts in his 
stock of goods. If he starts a new manufacturing plant, he 
does n’t pay his operatives before his machinery is installed and 
his raw material secured.” 

As it is now, members rarely take advantage of their only 

1T, B. Reed, No, Am. Review, May, 1890. 
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right, which is that of objecting to the reference the Speaker has 
made. This right is saved by the Virginia practice of placing on 
every member’s desk a printed list of the matters presented and 
referred on the previous day. Then a motion to reconsider the 
reference can be made. The Massachusetts Legislature at this 
writing has done nothing about it. The time-honored waste of 
time continues there as in most of the Legislatures of the land. It 
is such obstinate adhesion to outgrown processes, now costly and 
stupid, that accounts in no small part for the disrepute into 
which Legislatures have fallen. 

Maine has even taken a step backward. Not long ago it cre- 
ated a joint standing committee on the assignment of bills, con- 
sisting of one Senator, two Representatives, and the President 
and Speaker ex-officiis. If this was for the purpose of hampering 
the presiding officers by taking away some of their power of ref- 
erence, as presumably was the case, it was none the less an ill- 
advised step. To dilute responsibility is not the way to reform 
our legislative bodies. To make their processes more cumber- 
some and dilatory is reactionary rather than progressive. 


PRELIMINARY JUDGMENT 


SoME?PHING could be said for the ancient methods of introducing 
if they any longer served to check the admission of trivial or 
hopeless proposals. No such effect is now to be seen. Remedy 
must be sought in some other direction. Is it to be found in pre- 
liminary decision as to what shall be considered? 

The idea is not new. On the contrary, it appears in the earliest 
days of democratic government. In Athens a part of the ordi- 
nary business of the first assembly held each year was to receive 
the proposals that might be made by individuals for a change in 
the existing laws. If these seemed sufficiently well grounded to 
merit further investigation, the third ordinary assembly of every 
year might direct the appointment of a committee on legislation 
drawn by lot from the whole body of the jurors, to compare the 
relative merits of the old law with that proposed to be substi- 
tuted.! Pericles probably introduced the indictment for informal- 
ity or illegality that might be brought against the proposer of 
any law or decree, and render him liable to punishment. He was 
required, in bringing forward his new measure, to take care that 
it should not be in contradiction with any preéxisting law, or if 

4 Connop Thirlwall, Greece, 11, 46. 
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there were any such contradiction, to give formal notice of it — 
to propose the repeal of that which existed — and to write up 
publicly beforehand what his proposition was, in order that there 
might never be two contradictory laws at the same time in opera- 
tion, nor any illegal decree passed either by the Senate or by the 
public assembly. As this had developed by the time of Demos- 
thenes, the mover of a new law or decree, even if it had been reg- 
ularly discussed and passed, was liable tobe indicted, and had 
to defend himself not only against alleged informalities in his 
procedure, but also against alleged mischiefs in the substance of 
his measure. If found guilty, the accuser suggested the degree of 
punishment, the accused did likewise, and the dikastery chose 
one or the other, with no modification permitted, so that it was 
the interest even of the accused party to name against himself a 
measure of punishment sufficient to satisfy the sentiment of the 
dikasts, in order that they might not prefer the more severe pro- 
position of the accuser. At the same time, the accuser himself, as 
in other public indictments, was fined in the sum of one thousand 
drachmas, unless the verdict of guilty obtained at least one fifth 
of the suffrages of the dikastery. The personal responsibility of 
the mover, however, continued only one year after the introduc- 
tion of his new law; if the accusation was brought at a greater 
distance of time than one year, the accuser could invoke no pun- 
ishment against the mover, and the sentence of the dikasts nei- 
ther absolved nor condemned anything but the law. Their con- 
demnation of the law, with or without the author, amounted 
ipso facto to its repeal.! Aristophon, toward the close of his po- 
litical life, made it a boast that he had been thus indicted and 
acquitted seventy-five times. 

In recent centuries there have been few appearances of pro- 
cedure even faintly resembling this, which of itself casts doubt on 
the utility of the Athenian method, for men have not perma- 
nently abandoned sound political processes. The nearest approach 
to the Greek method may have been in Scotland, where a com- 
mittee known as the ‘Lords of the Articles” appears to have 
been introduced by David II in 1637. Its business was to pre- 
pare all matters for discussion in Parliament, and gradually, 
with some few exceptions, the rule became general that nothing 
was laid before Parliament without the previous reeommenda- 
tion of this committee. Parliament having only the right of ac- 

1 George Grote, History of Greece, pt. 1, chap. 46. 
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cepting or rejecting in its entirety any measure proposed by the 
Lords of the Articles, without the power of amendment, these 
Lords were practically able to force any obnoxious proposal 
through Parliament by “tacking” it to some bill of vital impor- 
tance. It was by the employment of tactics such as these that 
Charles I succeeded in procuring the acceptance of his new 
Prayer-Book by the Scotch Parliament, in spite of their repug- 
nance to the innovation. The Stuart Kings, moreover, acquired 
such complete control over the election of the Lords of the Arti- 
cles that they degenerated into mere instruments of misgovern- 
ment. The very name became hateful, and one of the first acts 
of the Convention Parliament, which met in 1689 to reconsider 
the Constitution, was to abolish them. 

Preparation rather than selection was the development char- 
acteristic of the early English Parliaments. Naturally, and 
under the conditions of the time not unwisely, recourse was had 
to the help of the judges. “Do not gloss the statute,’ remarked 
the Chief Justice to counsel in 1305. ‘‘We understand it better 
than you, for we made it.” The practice lasted as late as the 
sixteenth century, the year-books of the reign of Henry VII 
showing that the main principles of his legislation were formu- 
lated by the judges in cominon session before submission to 
either House. In the reign of Henry VIII it was the custom of 
the Lords in Parliament to secure copies of bills that had been 
introduced in the House of Commons and to take the opinion of 
the judges upon them before they were sent up from the lower 
House.? 

Of course to-day the great example of preliminary preparation 
and of introduction under responsible auspices is that of cabinet 
government in England. Since the ministry is to stand or fall by 
its policies, these are carefully weighed and planned in advance. 
The more important measures are framed by a committee of the 
Cabinet and then debated by the Cabinet as a whole before pre- 
sentation to Parliament. Bills of lesser importance are prepared 
by the experts of the departments. In Parliament itself private 
members may still introduce bills, but with infinitesimal chance 
of success unless they are wholly inconsequential or by rare for- 
tune happen to meet with Government favor. To all practical 
intents and purposes the legislation of England is officially pre- 


1B. C. Skottowe, Short History of Parliament, 149-51. 
2A. F. Pollard, The Evolution of Parliament, 34. 
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pared and introduced. The situation is much the same in the 
English dominions, where likewise the individual member has 
little motive to assert his nominal rights. The result is that in a 
Canadian Legislature, for example, less than a hundred and fifty 
bills will be introduced in a session. 

France devised the idea of having the Chamber of Deputies, 
upon its division into Bureaux by lot each month, create anew 
a committee known as the ‘‘Commission d’Initiative,” with 
twenty-two members, which should examine every bill coming 
from either a Deputy or a Minister, and decide whether it should 
be considered. Only a vote of emergency taken upon the intro- 
duction of a measure was to save it from the scrutiny of this 
committee. The system proved a failure. The Commission d’In- 
itiative is now practically obsolete, all bills, whether presented 
by the Government or by individual members, being referred 
immediately to one of the standing committees. The situation is 
not satisfactory. For a generation there has been complaint 
about the abuse of the power of individual initiative. The de- 
mand every three or four years for reform in the rules of the 
Chamber has been largely due to the full scope given to the 
theory that every member should have all opportunity to intro- 
duce legislation and voice grievances. The urgency motion is 
chiefly used for this. Each Deputy has the right to mount the 
tribune and explain briefly the need for immediate action on his 
bill. The privilege is grossly abused and is said to have made the 
Chamber thoroughly inefficient. 

In Switzerland, the Executive Council, of seven members, 
elected for three years by the Federal Assembly, submits to the 
two Houses at the opening of the session a detailed list of all busi- 
ness for the attention of the Assembly, whether it originally was 
forwarded by the Assembly, or submitted by the Ststes of the 
Confederation, or came from private persons. Akin to this was 
the usual procedure in Germany, where bills were prepared and 
adopted in the Bundesrath and then sent to the Reichstag. If 
there passed, they went back to the Bundesrath for final ap- 
proval. In the Reichstag fifteen members had to agree in order 
to introduce a bill that did not come from the Government. 
Drafts of important measures were almost invariably published 
long before they went to the Reichstag, in order to get the widest 
criticism, and as a result thereof were often revised or even with- 
drawn. At this writing it is not here known how much the recent’ 
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political changes may have modified parliamentary practices. 
In principle any change in the way of improvement would be 
hard to conceive. It would be greatly to the gain of our own leg- 
islation if such a process for widespread criticism i in advance 
could somehow be secured. 

The new German Constitution (1919) contains a novel provi- 
sion. District workers’ councils and a National Workers’ Coun- 
cil are to meet with representatives of the employers and with 
other interested classes of people in district economic councils 
and in a National Economic Council, for the purpose of perform- 
ing joint economic tasks and codperating in the execution of the 
laws of socialization. All substantial vocational groups are to be 
represented according to their economic and social importance. 
Drafts of laws of fundamental importance relating to social and 
ecomomic policy before introduction into the National Assem- 
bly shall be submitted by the National Cabinet to the National 
Economic Council for consideration. The National Economic 
Council has the right to propose such measures for enactment 
into law. If the National Cabinet does not approve them, it 
shall, nevertheless, introduce them into the National Assembly 
together with a statement of its own position. The National Ec- 
onomic Council may have its bill presented by one of its own 
members before the National Assembly. This definite recogni- 
tion of class interests in the formulating of measures for legisla- 
tive consideration, giving them at the start the great advantage 
attaching to constitutional protection, suggests possibilities of 
organized initiative that if generally imitated may profoundly 
influence lawmaking processes. 

A Russian experiment, now nothing but history, throws a 
side-light on the general subject. When the Duma was consti- 
tuted, it was provided that every bill must have thirty signatures 
before it could be offered. It had then to be referred to the partic- 
ular Ministry within whose jurisdiction its subject-matter came, 
and the Minister was authorized to substitute for it another bill, 
covering perhaps the same ground, but in a different way. This 
substitute bill was the one that the Duma must act upon, and the 
member could push his own bill only in case the Government de- 
clined to draft a substitute. It was complained that this rule 
enabled the Government to delay legislation upon any subject 
almost indefinitely, and, apart from that, forced the Duma to 
act, not on its own bills, but upon bills prepared for it by the 
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various Ministries. In the first two sessions of the Third Duma 
not a single bill introduced by a member was passed, while of the 
695 bills introduced or framed by the Government 509 were 
passed. In the third session two members’ bills were acted upon, 
but neithes of them had any importance. The record for indi- 
vidual initiative was somewhat better in the Fourth Duma, but 
all bills of first-class importance were enacted by ukase, or, at 
least, framed and introduced by the Government. ' 

Long before any English Cabinet began preparing for the work 
of asession of Parliament, Englishmen on this side of the water 
felt the need of preparation, though not from the same reasons 
that led to the development in the mother country. An entry in 
the records of the Massachusetts General Court, for October 17, 
1643, reads: ‘‘ This Court, taking into consideration the necessity 
of husbanding mens time in this country, & lessening the charges 
of the Generall Court, have conceived, that it would avoyde the 
losse of much time if the deputies were chosen for one whole 
yeare, & that if in every sheire the magistrates & deputies ther 
inhabiting, or so many as can intend it, did meete at convenient 
times before every Generall Court to consult of and prepare such 
businesses as are to bee determined at the same Court, which 
would much shorten the time which is spent in the Generall 
Court, & consequently the charge also, this wee have ordered to 
bee declared to the freemen of the severall townes, that if it 
shal bee thought fit to put this in practice, an order may bee made 
at the next Court for establishing thereof; & it is now ordered, 
that after the deputies for the next Court of Election shall bee 
chosen, such meeting, as aforesaid, may bee had in the severall 
sheires, whereby the country may have some tryall of the fruite 
of that which is now propounded.” ? The records, however, do 

not show that any action was in fact taken on this at the next or 
any other Court. The idea sank out of sight, not to come to the 
surface till our own time. Now it is again urged. 

Manifestly as a stricture, in the tone of blame, the Bureau of 
Municipal Research said in its monograph prepared for the dele- 
gates to the recent Constitutional Convention of New York: 
“Tn this country, the whole subject of defining and presenting 
political issues has been left to private initiative.” 3 If this means 


1 George Kennan, The Outlook, June 30, 1915, p. 1503. 

2 Records of the Colony of the Mass. Bay in N.E., u, 47. 
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that the initiative comes always from persons not holding public 
office, it is not true. Every Message of President or Governor con- 
tradicts it. Hundreds of members of Congress or of Legislatures 
contradict it every year with the bills they present of their own 
devising. If the Bureau of Municipal Research meant that all 
ideas of political change start with some individual, it is a truism. 
No other origin is possible, unless two persons can conceive the 
same notion at the same instant, which at any rate is mathemat- 
ically improbable. Political ideas must be born and grow like 
anything else that lives. To be sure, Minerva, the Goddess of 
Wisdom, sprang into being fully developed, but that was some 
time ago. She has no successful imitators nowadays. 

Doubtless what the Bureau had in mind was the eae of 
responsible judgment preliminary to the submission of a pro- 
posal to an assembly. Something of this sort was contemplated 
by a bill introduced in Illinois in 1913 proposing a joint legisla- 
tive commission to consist of the Governor, Lieutenant-Gover- 
nor, Speaker of the House, chairmen of the Committees on Ap- 
propriations apd on Judiciary of Senate and House, five other 
Senators and five other Representatives, to prepare in advance 
of the session a legislative program with drafts of bills on sub- 
jects the commission had investigated, to which end the com- 
mission was to be empowered to appoint special committees of 
its own members or of others to study particular problems and 
draft bills. The measure failed, but it was a symptom. 

The next year Governor Emmet O’Neal of Alabama suggested 
that ‘‘it would tend to restrict unnecessary legislation if all bills 
introduced by individual members should be required to be first 
submitted to a picked committee before being placed on the cal- 
endar.’”! He realized it might be claimed that any restriction of 
the right of the member to offer as many bills as he pleases would 
be trenching upon his functions and privileges as a representa- 
tive of the people. Yet at least, thought the Governor, the mem- 
ber should be required to furnish with his bill a memorandum 
showing what organization or interest suggested it, the purposes 
sought to be accomplished, and a brief statement of its provi- 
sions, as a condition precedent to its reference to a committee. 

Nearly thirty years before this, Woodrow Wilson, writing of 
Congress, had called attention to the possibility of ‘entrusting 
the preparation and initiation of legislation to a single committee 

1“ Distrust of State Legislatures,” No. Am. Review, May, 1914. 
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in each House, composed of the leading men of the majority in 
that House.” ! Note that he would have on such a committee 
only members of the majority. That is the cabinet idea he has 
so long and warmly championed. One of his disciples in this par- 
ticular, Henry Loomis Nelson, urged the same remedy after 
close observation of Congress. “When the House and Senate,” 
he wrote, ‘‘have each a committee, composed of none but mem- 
bers of the majority party, whose business it shall be to select the 
measures for consideration, who shall be responsible not only 
for the subjects presented to Congress, but for their purpose and 
their form, the country will know then, as it does not now, where 
rests the responsibility for failure or the credit for achievement. 
Such a reform would not be comprehensive or complete, but it 
would be a long step forward. It would concentrate responsibil- 
ity, but no more than power has already been concentrated by 
necessity arising from existing conditions. The burden of the re- 
sponsibility is due to those who hold the power as well as to the 
country. Let us know who frame and direct legislation, and who 
therefore, under our system as it has been worked out, govern 
us. This is a reasonable demand, and its grant is essential, for 
mysterious and irresponsible power leads either to tyranny or 
anarchy.” 2 

Yet no sooner had the propaganda for this theory of govern- 
ment made such headway among us as to become formidable, 
than it began to be abandoned in the country held up for our 
emulation. Parliament in 1916 created what was known as “the 
Speaker’s Conference,” to consider the subject of electoral re- 
form. This body, over which the Speaker presided, contained 
thirty-six members, appointed from both Houses, and selected 
with a view to representing not only the parties and groups in 
Parliament, but also the various bodies of public opinion out- 
side. Likewise the committee that turned the recommendations 
of the Conference into a bill was composed of men representing 
many shades of public opinion. When in the following spring the 
measure was introduced by Walter Long, Secretary for the Colo- 
nies in the Lloyd George administration, he carefully stated that 
it was not a Government measure. It passed the House in De- 
cember, was returned from the Lords in January, and agreement 


1“ Responsible Govt. under the Constitution,’’ Atlantic Monthly, April, 1886. 
? Henry Loomis Nelson, ‘‘Making Laws at Washington,” Century Magazine, 
June, 1902. 
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was reached in February, 1918. It may be said that this novelty 
was due at least in part to the exigencies of a state of war. Yet 
perhaps it was also in part due to the growing tendency to give 
more weight to workmanship and less to partisanship. Possibly 
the day of the expert is dawning. 

It is not easy to conjecture what is to be the effect of the situa- 
tion on individual initiative. The chances are against direct re- 
striction. Some form of censorship wasurged upon the Massachu- 
setts Recess Committee of 1914 on Legislative Procedure, but 
met with no favor. The committee believed censorship would de- 
lay the getting down to business of the Legislature, already too 
long postponed. ‘It would not seem feasible to delegate that 
authority to some one not a member of the Legislature, as the 
duty is plainly more than clerical. On the other hand, any body 
of men taken from the Legislature for the duty would soon find 
themselves in hot water, disliked by many, the victims of 
political scheming and log-rolling.”’ ! Also the fear was expressed 
that censorship might be thought to interfere with the right of 
petition. 

The committee indulged in some hopeless moralizing. ‘One 
reform which is necessary,”’ it said, ‘‘whether the rules or laws 
be changed little or much, is the cultivating of a sense of personal 
responsibility in each and every individual member. We do not 
feel like recommending the Nebraska rule, requiring every mem- 
ber to support all petitions sponsored by him before committees 
and on the floor. We do believe that members should exercise 
more judgment in the kind of petitions which they file.” The 
Nebraska rule referred to reads: ‘‘ Members shall introduce such 
bills only as they are willing to give their personal endorsement 
and defend.”’ It would be no rash assumption that the Nebraska 
rule has been as ineffectual as the Massachusetts advice. . 

Governor Ammons of Colorado, addressing the Governors’ 
Conference in 1913, recalled that when he was Speaker of the 
House, he made at the close of the session the suggestion that no 
individual member should be permitted to introduce a bill; in- 
stead the member should offer a resolution that the proper com- 
mittee should present a bill for a certain general purpose; the ob- 
ject being that there should be but one general bill covering a 
subject. The experience in Colorado had been that if several 
bills covering the same subject were referred to a committee, it 

1 Mass. House Doc. 280, 1915. 


76 LEGISLATIVE PROCEDURE 


does not get up a combined bill or use the one best expressing the 
object. He gave the Conference to understand that personality 
was at the bottom of the trouble.! Returning to the subject in 
the Conference of 1914 he held this to be the greatest reform or 
improvement that could be made in the matter of the introduc- 
tion of bills. “‘If we could only eliminate the personality of mem- 
bers in the introduction of these bills the public service would be 
greatly improved.” ? 

If the Governor had in mind the effect of rivalries between 
members, he might by going to the neighboring State of Ne- 
braska have shown that the evil he deplored was not confined to 
Colorado. In the Nebraska session of 1913 there were 112 bills 
introduced in duplicate, and some even in triplicate. However, 
the fact that nothing like such figures would be found in all the 
States indicates that the cause is not seated in those influences of 
ambition or vanity that are common to legislative bodies every- 
where. If certain States make a worse showing than others, it 
may be by reason of difference in political habits or difference in 
systems of legislative procedure. 

Of course in all of them may be found more or less introduction 
of bills not identical but relating to the same subject. With a 
decent committee system, that is more likely to be helpful than 
otherwise; by presenting various points of view and suggesting 
various methods of remedy. It does not, however, indicate ab- 
normal fecundity of the legislative mind. In point of fact the in- 
ventive powers of our legislators have been grossly exaggerated. 
They are not guilty of anything like the prodigious ingenuity 
with which they are often charged. Examination of the Illinois 
legislative product in 1905 disclosed that of 165 matters (outside 
of appropriation and revenue bills, omitted as notoriously the 
result of the pull and haul of interests) eighty-three were to be 
assigned to administrative initiative, thirty-four to special inter- 
ests, twenty to public opinion in some one or another of its defi- 
nite forms, and two to political machines acting for their own di- 
rect interest, leaving only twenty-six to be assigned to members 
of the Legislature acting in their theoretical legislative capacity.® 
Inquiry by the Nebraska Legislative Reference Bureau in 1913, 
though conducted along somewhat different lines, also showed 
members were responsible for beginning much less than half the 


1 Proceedings, 278. 2 Tbid., 219. 
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work. In the case of 741 of the bills introduced, 288 were pre- 
sented as a result of the member’s own individual initiative and 
study of the subject; 234 at the request of constituents; 107 at 
the request of some resident of the State not a constituent of the 
member; 74 at the request of some society, association, or other 
organization in the State; and 38 at the instance and request of 
other individuals or organizations. Furthermore let it be under- 
stood that such computations are deceptive in their indication of 
the share taken by legislators in the conceiving of laws. Their 
part in the work would have been seen to shrink materially had 
the bills been weighted for relative importance. 

Granting, however, that there are certain evils in the unre- 
stricted initiative of legislators, it does not follow that the rem- 
edy advised by Governor Ammons is desirable. Indeed experi- 
ence in Massachusetts proved it to be distinctly unwise. There a 
joint special committee appointed in 1892 to consider among 
other things what steps should be taken to shorten the sessions 
and expedite business, reporting in 1893 (House No. 5), found 
that the bulk of the work in the Legislature had grown to be 
based upon orders of inquiry. The rules said that all motions 
contemplating legislation, when not founded upon petition, or 
upon bill proposed to be introduced on leave, should be made in 
the form of an order of inquiry, which should indicate the nature 
of the legislation proposed. In practice such orders were adopted 
as a matter of course, sometimes in the most vague and indefinite 
form, and sent to a committee. Sometimes the same subject- 
matter had been under consideration at the same time by several 
committees. It was recommended that this be stopped, and that 
the standing committees should have before them at the outset a 
draft of what was asked. Accordingly the rules were changed to 
this end, by requirement that every petitioner accompany his 
prayer with the draft of a bill. The result has been to give in ad- 
vance to both legislators and public a reasonably adequate idea 
of what is contemplated. Although it could not be shown that 
this change has had any appreciable effect in accomplishing the 
purpose in mind, namely, the shortening of sessions, it did con- 
duce to more systematic handling of business and the present 
system would not be abandoned. 

To lessen the volume of measures, nothing drastic enough to 
warrant the name of censorship is necessary, at any rate for a 
start. Many measures could be headed off by a few simple pro- 
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visions. A committee or commission could in some cases show 
the petitioner a better course to pursue; could insist on report by 
an administrative department concerned, which would often end 
the matter; could recommend against referring to a standing 
committee proposals so recently passed upon as to make any 
considerable change in public opinion improbable — the “hardy 
annuals,” as they are called, that are forced on each successive 
assembly for the sake of propaganda; could prevent the presen- 
tation of duplicate bills; could impede the palpably ridiculous 
proposals. Such an inspecting board need not have absolute 
authority. It could accomplish its purpose were the rule made 
that no measure it might report upon adversely should be sent 
to a committee save by a two-thirds or three-quarters vote. In 
brief, it might secure, when desirable, the original purpose of 
leave to introduce, namely, attention to the broad purpose of a 
proposal before devoting time to its careful and detailed consid- 
eration. 

It will be seen that this idea simply advances the work of the 
sifting or steering committee now found in various Legislatures. 
At present selection is postponed till toward the end of the ses- 
sion. Why not exercise some judgment at the start? Were the 
scrutiny then made, it would not be impossible to devise a rea- 
sonable way of giving preference to the measures recognized as 
of real importance. The others need not be buried summarily. 
Let them have a chance if time permits. Would that not be more 
sensible than the method of handling bills of private members in 
Parliament, where position is secured by lot? Would it not be 
more defensible than the Georgia rule under which the introduc- 
tion of bills is in order on but three days in the week and a mem- 
ber can present only one bill of a general nature each day? 
Would it not be more sagacious than the Illinois refusal to let a 
member introduce more than three bills at any one call of the 
roll for that purpose? Surely such illogical devices for trying to 
stem the flood of bills cannot long survive. Reasonable men will 
some day see that reason ought to be exercised in this as in all the 
other exigencies developed by new conditions. 

Meanwhile such an artificial restraint as that in Illinois is sure 
to be ineffective. Its lack of reason develops evasion by the 
granting of unanimous consent for the suspension of the rule. 
Custom quickly makes this an invariable practice and the rule 
becomes that nuisance, a dead letter. 
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Somebody who believes the introduction of bills is too easy 
and too irresponsible, and who thinks the flood ought to be con- 
trolled at the source, has suggested that if the endorsement of 
ten or fifteen per cent of the membership of a legislative body 
were required for the introduction of a bill, an endorsement indi- 
cated by formal signature, not only to the bill, but to a statement 
that the signer favors the bill, the volume would be decidedly 
checked. This would be an interference with the right of petition 
that at any rate in Massachusetts would not be tolerated. Also 
it would be unfortunate in suppressing the solitary reformer who 
must begin every crusade. To demand that before he present 
his proposal he win a goodly number of converts by individual 
appeal might quench enthusiasm and stifle progress most lament- 
ably. It is safer to give him his chance before a committee. 

In my own judgment the most promising of simple reliefs is 
the imposing of a nominal fee for the introduction of a bill, a fee 
no larger than that for beginning a suit in one of the lower courts. 
Why draw a line between the man who thinks himself wronged 
by his neighbor and the man who thinks himself wronged by the 
State? If fees for one, why not fees for the other? Justice is a 
public, not a private, concern. Whenever and wherever invoked, 
she may ask a reasonable guarantee of seriousness and good 
faith. Nothing more is justifiable, but that much is prudent and 
fair. 

A minor source of trouble in some Legislatures is the incite- 
ment given to the careless introduction of bills, by the practice of 
permitting their withdrawal. In Iowa, for example, in 1915 
about sixty-five bills were thus withdrawn. To one familiar only 
with procedure not permitting such a practice, it suggests no 
good and some harm. Are not lawmakers likely to be more care- 
ful about what they father if a vote is certain? Are not “‘strike 
bills” encouraged if a member may withdraw a measure easily? 
And may not improper pressure be applied with less difficulty? 
Once a question has been thrown into the arena, is it not best to 
secure it an answer? In theory, at any rate, measures are not 
submitted for the individual good of a member, but for the com- 
mon good, and the common voice ought to be heard in reply. 

Preliminary study of form is of course quite another matter 
from preliminary study of substance. Here there is room for 
great gain through bringing into play the capacities of the ex- 
pert. Those among us who hope for this find encouragement in 
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every State Legislature and even in Congress. Of late years 
there has been significant increase in the amount of bill-prep- 
aration by commissions of all sorts —-public utility, railroad, 
health, insurance, and all the rest. Under President Taft the De- 
partments at Washington framed needed legislation more than 
ever before. The men who best know what ought to be done are 
getting the courage to tell it and to show how. At the same time 
the Chief Executives of the land are beginning to accompany 
their recommendations with carefully prepared drafts of bills. 
Also the Legislatures themselves are awaking to the need, and 
creating recess committees or special commissions that give def- 
inite shape to the conclusions they reach, submitting the precise 
form they think legislation should take. 

In line with this is the growing belief that even though there 
should be no accompanying study of substance, yet the tech- 
nique of any proposal should be either prepared or approved by 
experts. Thus a rule of the Vermont House reads: “ All bills in- 
tended for presentation by any member of the House shall be 
first presented to the Legislative Draftsmen, whose duty it shall 
be, within three days after receiving each bill, to examine and re- 
vise the same as to form and expression, so far as it may require.” 
Some other Legislatures are establishing the same practice. The 
drawback lies in the waste it involves. Where not one measure 
in ten is likely to succeed, the time spent in perfecting the form 
of the other nine measures is thrown away. Furthermore, with 
the present avalanche of bills at the opening of the session, it is 
utterly impossible to polish each of them adequately. Here is 
still another reason for urging as a basic remedy the exclusion of 
the administrative measures that make up the bulk of present- 
day legislation, or at any rate their preliminary consideration by 
agencies quite outside the legislative body itself. 


Time LImITs 


EXPERIENCE has shown that if new business may be brought in 
at any time in the course of a session, much of it will be held till 
toward the close, either through that tendency to procrastinate 
which is common to all mankind or else with the sinister purpose 
of getting improper legislation in the crush of work at the end. 
Here observe one more proof, in addition to the many proofs al- 
ready given, that the centuries have not changed human nature. : 
At a Massachusetts General Court June 14, 1642, it was ordered 
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“that after the end of this Court no petition shalbe received in 
any Generall Court, after the end of the third day of the sitting of 
the Court.’ ! This was repealed November 4, 1646,? but evi- 
dently procrastination continued to make trouble, for in 1654 
the House of Deputies voted no petitions should be received 
after the first four days of the Court of Elections, nor after the 
first week of any other session.’ In provincial New Jersey the 
number of private acts, such as those for naturalization, and acts 
relative to private meadows and marshes, so increased with the 
growth of the province that it became absolutely necessary to 
restrict the petitions for private matters in some way, and in 1772 
a resolution was passed that petitions for private bills would be 
received only within the first ten days of the session.! 

Up to the middle of the nineteenth century the States did not 
go beyond legislative rules in attempts to meet the situation. 
Then in 1850 the new Constitution of Michigan said: ‘‘No new 
bill shall be introduced into either House during the last three 
days of the session, without the unanimous consent of the House 
in which it originates.” In 1860 this was changed by amend- 
ment to read: “‘ No new bill shall be introduced into either House 
of the Legislature after the first fifty days of a session shall have 
expired.”’ In the Constitution recommended to the people and 
rejected in 1873, the clause was added, ‘‘except on recommenda- 
tion of the Governor.”’ In 1904 the whole section was repealed 
by a vote of 180,157 to 98,657. The trouble with it came from 
the practice of introducing ‘“‘skeleton bills” before the fifty days 
had expired. The courts had held that the section did not inter- 
fere with the right of the Legislature to amend a bill, and that 
where the general purpose ofthe bill as introduced had been kept 
in view and no design to circumvent the Constitution was appar- 
ent, an amendment was as much admissible after fifty days as 
before; also that it was immaterial whether the method pursued 
was by amendment or substitute, so long as the substitute was 
for the same purpose as the original bill. Said Justice Morse in 
speaking for the court in Attorney General v. Rice, 64 Mich. 385 
(1887): “‘While the questionable practice of so amending bills, 
after the expiration of the fifty-day limit, as to make the act 
passed entirely different from and foreign to the bill introduced, 


1 Records of the Colony of the Mass. Bay in N.E., 11, 20. 
2 Tbid., 165. 3 Jbid., m1, 343. 
4B. J. Fisher, New Jersey as a Royal Province, Col. Univ. Studies, 41, 80. 
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— in fact a new bill, — has obtained to a great extent in our leg- 
islative practice, it is to be hoped that the introducing of mere 
titles, without any body, is seldom resorted to. If it can be suc- 
cessfully maintained, the safeguard of the Constitution will be 
completely broken down, and its provisions nullified.” Although 
it was held that when the Journal plainly showed the original bill 
was ‘“‘borrowed”’ for purposes of substitution and that the sub- 
’ stitute was for a radically different purpose, the presumption to 
the contrary was overthrown, yet the practical effect of the 
presumption was to make the worth of the provision insignifi- 
cant. 

Maryland in 1851 imitated Michigan, save that it permitted 
suspension of the rule by a three-fourths vote. In 1867 the for- 
bidden time was extended to ten days, and though the vote for 
suspension was changed to two thirds it was required to be taken 
by Yeas and Nays. Arkansas in 1868 forbade introduction in the 
last three days save by unanimous consent, and struck out the 
unanimous consent in 1874. Of the States that came into the 
Union in 1889, Washington made the limit ten days except by a 
two-thirds Yea-and-Nay vote of all elected; Wyoming restricted 
the provision to bills for appropriating money, making the time 
five days unless by unanimous consent; and Montana likewise, 
except that the time was to be ten days. Mississippi in 1890 
forbade the introduction of any bills during the last three days. 
Oklahoma in 1910 made it “‘after the tenth day prior to the ex- 
piration of the session,”’ and confined it to bills appropriating 
money (except for current expenses), or for the increase of com- 
pensation of any officer, or for the creation of any lucrative office, 
but permitted the rule to be waived by unanimous consent. 
New Mexico said the same thing. 

Some of the States have preferred to reckon from the other end. 
Colorado in 1876 counted from the start, drawing the line after 
the first twenty-five days. This was changed to thirty in 1884 
when the session was lengthened to ninety days, and again 
changed, in 1918, to fifteen. Nebraska in 1886 drew the line at 
the fortieth day of a sixty-day session, except for matters brought 
to attention by a special message from the Governor, changing it 
in 1913 to the twentieth day, except for general appropriation 
bills. North Dakota in 1889 also made it the fortieth day. 

California in 1879 set the limit at the fiftieth day of a session 
virtually restricted to sixty days by the requirement that mem- 
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bers should not be paid for a longer time. The limit could be 
waived by a vote of two thirds of the members. In 1898 the 
voters rejected at the polls an amendment extending the limit of 
the session to seventy-five days, limiting the introduction of bills 
to the first twenty-five days (except by three-fourths vote), and 
providing for a recess of from thirty to sixty days, to be taken at 
the end of the first twenty-five days of the session. In 1911 the 
recess idea met better fortune. Provision was made for a recess 
after not more than thirty days, the recess to be not less than 
thirty. ‘On the re-assembling of the Legislature, no bill shall be 
introduced in either House without the consent of three-fourths 
of the members thereof, nor shall more than two bills be intro- 
duced by any one member after such re-assembling.” It was 
proposed in the Michigan Convention of 1907-08 that the Legis- 
lature should sit for ten days in January, for the introduction of 
bills, and then should recess. The idea, however, did not win ac- 
ceptance. In Massachusetts it was more fortunate, an amend- 
ment adopted in 1918 providing for a recess or recesses of not 
more than thirty days in the first sixty. As yet the Legislature 
has not taken advantage of the opportunity this gives to system- 
atize the handling of business. 

Minnesota by amendment in 1888, when limiting sessions to 
ninety days, provided that no new bill should be introduced in 
the last twenty days except on written request of the Governor 
or upon his calling attention by special message to some impor- 
tant matter of general interest. The Judiciary Committee of the 
House of 1889 was of the unanimous opinion, so reporting, that 
the limitation of twenty days applied only to ninety-day sessions 
— proportionately for a shorter session. The House by rule has 
made introduction between the sixtieth and seventieth day, con- 
tingent on a two-thirds vote. Lynn Haines in his book on ‘‘The 
Minnesota Legislature of 1909” says that the Governor rarely 
withholds the required permission for the introduction of bills 
in the twenty days before final adjournment. Haines urged that 
no bill should be introduced after the first fifteen days of the 
session, except in the case of emergency or natural calamity. In 
his book on the Legislature of 1911 he changed this to thirty days, 
but added that it should be secured by constitutional amend- 
ment. Chief Clerk Oscar Arneson is quoted by Professor Jones 
as likewise saying that in Minnesota executive permission has 
been easy to secure and therefore the provision has had little 
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effect.1. Reports from clerks in eleven other States showed a gen- 
eral laxity in this matter that robbed the printed rules of almost 
all significance. 

That is not the case with Massachusetts. The rules are well 
observed. No resort to constitutional reénforcement has been 
found necessary. Johnson Gardner told the Convention of 1853 
that if it would secure the adoption of a requirement for all peti- 
tions to be presented within sixty days from the opening of the 
session, the length of the session would be shortened by a third, 
but the Convention with excellent judgment left the matter to 
the Legislature itself. Step by step the time for bringing in new 
business was lessened until by 1914 the second Saturday of the 
session had been reached as the limit. This gave only ten days 
after assembling, but even that seemed too much to the Massa- 
chusetts Bar Association Committee on Legislation: It pointed 
out that many of the bills were not printed until February, and 
went on to say: ‘‘In the laudable desire to shorten the session, 
hearings begin before all the bills are printed. The result is that 
it is very difficult to get the bills on various subjects together for 
careful study and criticism before the hearings on many of them 
are held, and everything is as inconveniently and unnecessarily 
congested at the beginning of every session as it can possibly be. 
No well-managed business would tolerate such a condition of 
affairs, and there seems no sound reason why the clerical detail 
of the Legislature should not be put on a convenient and busi- 
ness-like basis. Certainly there is nothing sacred about the tradi- 
tional parliamentary habit of having bills and petitions formally 
introduced by members before they are printed. If all bills on 
individual petitions were required to be filed by December 10th 
and printed by January Ist they could be formally introduced 
just as well after the Legislature met.” 

The argument appealed to the Special Committee on Legisla- 
tive Procedure. In its report to the Legislature of 1915 it further 
disclosed the bad effects of the situation. ‘‘Those who are famil- 
iar with our legislative sessions in recent years,”’ it said, “‘ realize 
the congestion at the opening of the session. The Clerks of the 
two branches and their assistants work until late at night for at 
least two or three weeks. The printing office is congested. Com- 
mittees cannot start to hold hearings because the bills have not 
reached them or have not been printed. Oftentimes when some 

1 Proceedings, Am, Pol. Sc. Assn., December, 1913-January, 1914, 197. 
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committees have started hearings on some matters they have 
tound subsequent bills of the same import, and the ground has to 
be covered all over again; hence most committees wait until they 
receive all matters before assigning hearings, as they find that 
time is saved in the end by grouping and classifying hearings. 
The first three or four weeks of the session is generally taken up 
with the reading of the titles of petitions by the Clerk in each 
- branch, and the announcement by the presiding officer of the 
nae of the committee to which they are referred. Not more 
than 200 a day can be readily handled in this manner, including 
the necessary clerical tabulation and book and Journal records. 
The Legislature, therefore, marks time for about a month, and 
does n’t get into its stride much before the middle of February, 
and all because of the avalanche of bills poured into the legisla- 
tive hopper between the opening day and the second Saturday of 
the session.”” Accordingly the committee recommended a change 
in the rules so that all petitions should be filed on or before the 
third Wednesday preceding the convening of the General Court. 
The change has not yet been made. Massachusetts often takes a 
dfstressingly long while to mull over evident necessities, but 
perhaps for that reason her solutions of problems, sure to come 
in the course of time, are all the wiser. 

The efficacy of rules in such matters depends on the prevailing 
standards of respect for law. In the Massachusetts General 
Court, to contemplate breaking or even evading the rule, is not 
anormal mental process. The spirit is that of the sportsman who 
means to play the game fairly and knows that unless rules are 
observed, fair play is impossible. The presiding officers know 
that their chance for political advancement will be bigger if they 
achieve records for short sessions, and they stiffen up their Com- 
mittees on Rules to the point of making it hard for anybody to 
get a report advising the admission of anything after the time 
limit. Every tardy petitioner is asked, with sternness enough to 
make him dislike to go through the experience again, “‘ Why did 
you not present this in time?” and, “Why cannot this wait till 
next year?”’ A routine matter not likely to stir up contention on 
the floor usually gets by the committee, but the requirement of a 
four-fifths vote for suspending the rule and the certainty that the 
committee will fight any attempt to upset its adverse report, with 
a very strong likelihood of getting the one fifth of the votes nec- 
essary, brings about reasonably thorough compliance with the 
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purpose of the rule. The result is that in Massachusetts there is 
nothing whatever like the congestion of business found at the end 
of the session in most of the other Legislatures of the land. 

The remedy is far more efficacious than the abnormal and ab- 
surd device of arbitrarily limiting the length of sessions. Take, 
for instance, the situation in Virginia, which in 1902 limited the 
session to sixty days, with a provision for extension to ninety 
days by concurrence of three fifths of all members elected, but 
the further stipulation that no member should be paid for more 
than sixty days. Governor Mann of that State, who had been a 
member of the Senate for ten years, told the Governors’ Confer- 
ence of 1913 he found that whether they had ninety days or four 
months for the discharge of their duty, bills were passed in the 
last ten days of the session just as they are now, and he believed 
if the session were extended to six months, the practice would 
probably be the same. He thought the difficulty confronting 
most of the States would be met by providing that all bills 
should be introduced in the first half of a sixty-day session.! 

The experience of States working along this line toward reform 
does not justify such an expectation. Put all your business bé- 
fore the Legislature at the opening of the session, teach its mem- 
bers that both personal convenience and the public welfare call 
for observance of the rules, take off your time limit for adjourn- 
ment, and your Legislatures will begin to win back the confi- 
dence and respect of the community. 


1 Proceedings, 317, 318, 
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COMMITTEES 


In the making of a law two things are to be done: the principle 
or purpose is to be agreed upon; and the way of accomplishing 
it is to be determined. In the natural course that would be the 
order of proceeding, and such it was in the early years of Par- 
liament. After deciding to consider a proposal, the House dis- 
cussed its general purport, and if approval followed, then studied 
details. The need of entrusting some of the work to part of the 
members was early felt. Under, Edward I began the practice of 
appointing at the beginning of the session two groups of triers 
of petitions, whose duty it was to decide which petitions ought 
to go to the King, which to Parliament, and which to the law 
courts. In the case of those that Parliament kept for its own at- 
tention and that it decided to grant, as early as 1340 the custom 
began of selecting committees to draft the necessary statute. 
When leave was given to a member to bring in a bill, a committee 
was named for that purpose, on which the mover and seconder 
were always appointed, with one or two more. These draft- 
ing committees had become a recognized institution when Sir 
Thomas Smith wrote his book on ‘‘'The Commonwealth of Eng- 
land,” published in Elizabeth’s reign. 

About this time it seems to have been conceived that the de- 
tails of the more important measures might well be considered by 
a numerous group of members. To encourage attendance it was 
arranged that any one might attend; and all present were “to 
have voices.” Thus it came about that one of these committees 
was in effect nothing but the House sitting after a different fash- 
ion. Certain advantages developed. A committee could choose 
its own chairman, and when the domineering James reached the 
throne, this was of importance, for the Speaker was believed to 
be his minion and a tale-bearer, so that it was well worth while 
to discuss much of the business without report of it going 
straight to the royal ear. At first the Speaker withdrew when the 
House resolved itself into a Committee of the Whole, but when 
his absence had ceased to be desirable, the practice began of hav- 
ing him take a seat at one side of the Clerk’s chair, which was 
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used by the Chairman, the Clerk himself removing to a stool 
close by. The Speaker was then presumed to have become for 
the time being an ordinary member, with the right to speak and 
vote, but that right has now fallen into disuse in Parliament, 
Speaker Denison (1857-72) having exercised it last. 

Doubtless at the start there was much less formality in Com- 
mittee than in the House itself, where the rules of procedure 
hampered freedom of action. In the course of time, with the ap- 
plication of many rules of parliamentary law to Committees, 
_ this difference has in part disappeared, but the traditional spirit 
of informality still pervades a Committee and is fostered by some 
formulated variations in practice. For instance, members can 
speak as many times as they please in Committee, which en- 
courages colloquy, a most useful form of debate. This has led to 
the understanding that speeches in Committee should be brief, 
to the point, business-like, almost conversational. ‘The object 
of Committee debate,” says Redlich, “is to arrive at decisions 
upon special questions of substance and to settle the essential 
points of detail one by one. The aim of what is said is to con- 
vince, and not to gain a mere debating advantage. Committee 
therefore offers to individual members the best scope for display 
of expert knowledge, untiring industry, capacity for routine work 
and ready action; many a new member makes his reputation 
there.’’! 

Some of the characteristics of work in Committee have greatly 
changed in the course of the last half-century. Mr. Asquith told 
the Select Committee on House of Commons Procedure in 1914 
that if they would look at the debates on very important meas- 
ures, for instance, the Bill for the Disestablishment of the Irish 
Church something less than fifty years before, they would be 
surprised to see both how short a time the Committee occupied 
and how many clauses passed without any discussion or amend- 
ment at all, the principle of the measure being accepted on the 
Second Reading. In modern times, he said, it is the practice of 
both parties in the Committee stage to propose amendments and 
carry on discussions the object of which is not to carry out the 
principle settled on Second Reading, but to make amendments 
for the purpose of the wreckage of the bill. That is a perfectly 
legitimate parliamentary weapon, but it is one the use of which 
is very much more common now than in the old days. 

1 The Procedure of the House of Commons, 111, 92. 
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- Procedure by Committee of the Whole was familiar to the law- 
makers of colonial America, and here too became part of the rec- 
ognized parliamentary practice. In New York and Georgia 
nearly all bills were referred to such a committee after the second 
reading, and it was much used in Virginia and the Carolinas. In 
New England, however, resort to it was rare, and it was not em- 
p-oyed for discussing bills.! Virginia devised a novel function for 
it, that of drawing up a program for a session. The Continental 
Congress frequently resolved itself into Committee of the Whole 
to consider the more important business, and also for giving aud- 
ience to foreign ministers. 

When enough delegates to the Federal Convention of 1787 had 
at last arrived, it was resolved, May 29, ‘“‘that the House will 
meet to-morrow to resolve itself into a Committee of the Whole 
House to consider the state of the American Union.” Virginians 
were leaders in that Convention, and we may presume were re- 
sponsible for this wording of the motion. It had been the custom 
in Virginia to use two forms — the ‘‘Committee of the Whole 
House,” to which were referred bills after second reading, and 
the ‘Committee of the Whole House on the State of the Com- 
monwealth,”’ which discussed the Governor’s letter and out- 
lined the legislative business. The distinction was based wholly 
on the nature of the business, being simply a device for classifica- 
tion. It was engrafted on the practice of Congress, and to-day, 
with the omission of the word ‘‘ American,” the formula used in 
the Convention is used in both branches at Washington. 

After the Senate of the newly created Union had passed only 
one bill, in May of 1789, it gave to the Committee of the Whole 
exceptional scope, for it resolved ‘‘that all bills on second read- 
ing shall be considered by the Senate in the same manner as if 
the Senate were in Committee of the Whole, before they shall be 
taken up and proceeded on by the Senate agreeable to the stand- 
ing rules, unless otherwise ordered.”’ Under this the practice in 
Committee differs little from that when the Senate is not in Com- 
mittee. The Yeas and Nays may be demanded and entered in 
the Journal; a motion to adjourn, or take a recess, or postpone, or 
commit may be made; — in brief, the Committee may do almost 
anything the Senate may do. 

In the House of Representatives all bills to raise revenue, or 
which make a charge upon the treasury, must be considered in 

1R. V. Harlow, Legislative Methods in the Period Before 1825, 93. 


90 LEGISLATIVE PROCEDURE 


Committee of the Whole. Since much the greater part of the 
work involves expenditure, the House is in Committee the 
greater part of the time. From the point of view of efficiency, 
here the House may be seen at its worst and at its best. After 
the opening speech explaining the bill, which is really useful, the 
many hours devoted to general debate — that is, debate not con- 
fined to the bill — drive most of the members to their offices. 
Perfervid orators hurl at empty seats the periods that later put 
in pamphlet form will persuade constituents to reélect. Dreary 
bores drone away from manuscript. Occasionally an able man 
with a message worth while accepts the opportunity for want of 
a better, and perhaps a friend by doubting the presence of a quo- 
rum will set the call bells ringing and get him an audience. For 
the most part, though, ‘‘general debate” is sheer waste of time 
and a pitiful reflection on the capacity of our greatest represen- 
tative assemblage to use intelligently and efficiently its precious 
hours. 

When at last the orators have used all the time that the lead- 
ers had agreed to throw away in this fashion, then comes the best 
work done in Congress. The bill is read section by section, with 
opportunity for debate and amendment at the end of each. 
Speeches are limited to five minutes, but if it is evident that a 
man really has something to say, be can easily get two, three, or 
five minutes more by unanimous consent. The curious practice 
of pro forma amendment is constantly used. Somebody moves 
to strike out the last word and talks five minutes on a real is- 
sue. Then somebody else pretends opposition to this pro forma 
amendment. The rule forbidding more than two speeches is then 
escaped by moving another pro forma amendment, to strike out 
the last two words, and so on. The Chairman permits much lati- 
tude in all this, with the result that there is a cross-fire of short, 
sharp speeches to the point, and intelligent decision is usually 
reached with reasonable celerity. There being no record votes in 
Committee, it is exceptional for men to share in this decision 
without having heard the arguments, as often happens when the 
Yeas and Nays can be demanded. Also the absence of the roll- 
call conduces to judgment disinterested, without an eye to the 
effect on party standing or the chances of reélection. Further- 
more, it saves time. 

Most of the work in Committee is usually done with a small at- 
tendance. Before 1890 the quorum was the same as in the House, 
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a majority, but since then, except in two Congresses, it has been 
100. Often that number will not be on hand, but it is for the most 
part recognized that this kind of work is best done when only a 
few score of members are present. They include those having 
some acquaintance with the topic, the watch-dogs who are al- 
ways on the alert to guard the public treasury, and enough others 
to make a satisfactory jury. A large attendance would produce 
more talk and poorer verdicts. 

The Senate practice of requiring every measure to be consid- 
ered in Committee of the Whole has been imitated in a few of the 
State Legislatures, and likewise the House practice of requiring 
such consideration in the case of appropriation bills. It is idle to 
particularize because custom so often nullifies the rules that no 
stranger can safely undertake to say just what takes place. For 
instance, it would be inferred from reading the Pennsylvania 
rules that there the Committee of the Whole is used invariably. 
The fact is, however, that the Speaker’s formula, ‘Will the 
House dispense with the Committee of the Whole — Dispensed 
with,” has become a matter of routine.! For the most part the 
rules permit rather than command, or leave the matter to the 
general principles of parliamentary law. In general it may be 
said that most of the Legislatures have allowed the use of the 
Committee of the Whole to lapse. The change in Iowa is typical; 
in its Territorial Legislature all bills had to be considered in Com- 
mittee of the Whole; its latest session did not see the committee 
used once. The Massachusetts General Court resorts to it hardly 
once in a decade, and then without advantage, mainly because 
nobody knows how to extract its benefits. 

That it has benefits may be soundly argued, in spite of the 
general tendency to abandon them. They are of slight conse- 
quence for the mass of bills, short, simple, containing but one or 
. two propositions. With complicated measures of many sections, 

full of details, the case is quite different. For the proper handling 
of these, ordinary legislative procedure is grossly inadequate. It 
usually compels voting on what may be from ten to a hundred 
propositions, at the end of perhaps several days of debate, when 
the arguments on most of the points are no longer fresh in mind, 
indeed may not have been heard at all by many who vote. The 
conditions are hostile to independent judgment. The impulse is 
to vote ‘‘Yes” every time, or ‘‘No” every time. Everything 

1 Samuel Bryan Scott, State Government in Pennsylvania, 26. 
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predisposes toward poor work. Against this there is but one safe- 
guard, and that is to act upon the propositions that make up a 
compendious or complicated bill, one at a time. As far as that 
rather clumsy and stupid fiction, the Committee of the Whole, 
secures this, it serves a most desirable purpose, for which it 
should be preserved and utilized until legislative bodies are will- 
ing to secure the end by simpler ways. 

That is wholly feasible. The Rhode Island House accom- 
plishes most of what is necessary by its excellent rule that ‘‘any 
bill of more than one section shall be passed upon by sections, at 
the request of any member.”’ To this might well be added that 
in debate, section by section, speeches should be limited to five 
minutes, with the previous question permissible on each section 
or amendment, but with assurance of say five or ten minutes on 
each proposal to the member of the committee in charge, as well 
as a like time to the minority of the committee if any, and the 
mover of an amendment. 

It was after this general plan that the Massachusetts Conven- 
tion of 1917 conducted a debate of several weeks on the Initia- 
tive and Referendum. First there were set speeches, about sixty, 
on the general principle. A mistake was made, as it afterward 
seemed, in dealing with these by going into Ccmmittee of the 
Whole. Since it was agreed by both sides that there should be no 
limit on the number or length of these speeches, they dragged out 
to tiresome and useless length, and this led many delegates to 
put the blame unjustly on the Committee of the Whole, which in 
fact shared in the responsibility for the waste of time only be- 
cause it precluded impatient members from trying by the pre- 
vious question to upset the agreement that had been made by 
the leaders on the two sides of the matter. After the leaders 
themselves saw the limits of endurance approaching and agreed 
to bring the set speeches to an end, treatment of the hundred or 
so of amendments offered went on in satisfactory and efficacious 
manner. Each amendment could get half an hour of debate if it 
was wanted, with brief speeches, and then a chance for each side 
tosum up. The result was general agreement that every detail of 
the exceedingly complicated measure received fair and adequate 
consideration. 

Asa matter of fact, everything that proved of real consequence 
in the procedure could have been secured without resort to the 
Committee of the Whole, but it might not have been secured. 
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On the other hand, gentlemen who thought that the resurrection 
of the Committee of the Whole (for Massachusetts had buried it): 
was responsible for delay and waste of time, were quite in error. 
Barring the few seconds used each day in going into and coming 
out of Committee, there was no more waste than would have 
occurred with equally useful procedure in the Convention itself. 
There was, indeed, much saving of time in one important partic- 
ular, for undoubtedly there would have been many more roll- 
calls if the Convention had not been in Committee. Toward the 
last of the debate, it dispensed with the Committee, and then 
roll-calls abounded — on the whole, in my judgment, to little 
advantage. 

It is not impossible that the Committee of the Whole may yet 
win favor by one use thus far exceptional, that of getting infor- 
mation or hearing argument from outside. In 1915 when the 
Illinois Senate had under consideration a bill to abolish capital 
punishment, the Governor and others appeared, addressed the 
Senate, and were in turn questioned by members. We are told 
that Wisconsin is taking more and more advantage of this possi- 
bility by summoning administrative officials to appear before a 
Committee of the Whole.! 


BEGINNINGS OF SMALL COMMITTEES 


WHEN Parliament developed importantly the Committee of the 
Whole, it had made some trial of small committees, not only 
those created from time to time for temporary and specific pur- 
poses, but also those of some permanence for handling classes of 
matters. At the beginning of the third Parliament of Queen 
Elizabeth, in 1571, a group of election cases was referred to a 
single committee, and with this began the practice of so referring 
groups of kindred bills. The next step, following quickly, was to 
refer likewise everything relating to a subject, as took place in 
the matter of certain ‘‘griefs and petitions” concerning ecclesi- 
astical affairs. Before the reign was over, this matured into the 
modern type of small standing committees by the appointment 
of committees on elections and privileges. 

England was not to see the full development of this type. It 
flourished there for but a few generations, and then waned under 
the deadening influence of the growing Cabinet system. Mean- 
time, however, it had taken root in America, where it was des- 

1H. W. Dodds, Procedure in State Legislatures, 70. 
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tined to expand into the most important of legislative institu- 
tions. 

- When assemblies began on this side of the water, what we now 
here think of as committees had not taken a part in the proceed- 
ings of Parliament important enough to warrant confidence in 
the supposition that there was here deliberate copying or borrow- 
ing. The chances are stronger that as in other respects, so in 
this, the colonists continued the practices of trading companies. 
In the conduct of these the use of committees was common. 
Virginia was the outpost of a trading company, and nothing else, 
when the first representative assembly in America met, at 
James City, July 30, 1619. Its first business was the considera- 
tion of ‘‘the greate Charter, or commission of priviledges, orders 
and lawes, sent by Sir George Yeardley out of Englande.” 
Doubtless it was with corporation practice in mind that “for the 
more ease of the Committies, having divided into fower books, he 
read the former two the same forenoon for expeditious sake, a 
second time over and so they were referred to the perusall of twoe 
Comitties, which did reciprocally consider of either, and accord- 
ingly brought in their opinions.” Later the other two books were 
likewise referred to the two committees. 

Massachusetts also invoked the help of committees. On the 
12th of March, 1637/8, the General Court ordered that “at 
every Generall Court (the Court being called) there shalbee a 
committe first chosen out to hear & determine of all particular 
petitions & suites, & of other private business, unless the com- 
mittee so chosen shall see it meete to bring the cause to the 
whole Courte.’’! Six years later the practice of working through 
committees had become well established, judging by the records 
of the General Court that met May 30, 1644. On the first day the 
Speaker and two other members were chosen a committee to con- 
sider one half of the petitions, and ‘“‘to make returne of their 
thaughts & conclusions of them indorsed uppon ye said peti- 
cions.”’ Two days later six other members were chosen to do 
likewise with the other half. Then on the 4th of June it was or- 
dered that “ye next sixt day in ye afternoone bee sett aparte for 
ye severall committees of ye howse to consider of & ripen the 
several businesses thereof committed to them.’’ The House had 
appointed eight committees so far at this session, but they may 
not all have been confined to its membership and referred to in 

3 Records of the Colony of the Mass. Bay in N.E., 1, 223. 
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this order, for the practice had begun of naming what were 
really executive committees, chosen irrespective of membership 
in the General Court, and the greater part of the many commit- 
tees spoken of in the records for many years were of that nature. 
After 1654 or thereabouts committees appeared in Rhode Is- 
land, but there too they became executive in their scope. In- 
deed nowhere in New England did the idea of a committee as a 
purely legislative organ, with life lasting through the session, get 
firmly established enough to be called an institution before the 
Revolutionary War. For the origin of such an institution we 
must look to the middle and southern colonies. Virginia led. By 
1680, its House of Burgesses had standing committees on Priv- 
ileges and Elections, Propositions and Grievances, and Public 
Claims. The first two may have been suggested by the custom in 
Parliament. It is believed that the third, the Committee on 
Public Claims, was of distinctly colonial origin. It started as a 
joint committee, acting as the highest court of appeals in the 
colony. After its judicial work had been taken away, in 1680, it 
lived on as a House committee, to investigate claims laid before 
the Legislature.! By the time of the Revolution there had been 
added committees on Courts of Justice, Trade, and Religion. 
William Penn’s Charter of Liberties to Pennsylvania in 1782 
provided: ‘‘13. That —- For the better management of the powers 
and Trust aforesaid the Provincial Council shall from time to 
time divide itself into ffour Distinct and proper Committees for 
the more Easie Administration of the Affairs of the province 
which divides the Seventy Two into ffour Eighteens. ... Each 
of which shall have a distinct portion of business as followeth: a 
committee of plantatons tosituate and settle cities ports and Mar- 
ket-towns and highways and to hear and decide all Suits and Con- 
troversies relating to Plantatons. A Committee of Justice and 
Safety to secure the peace of the province and punish the Male 
[mal-] Administration of those who subvert Justice to the preju- 
dice of the publick and private Interest. A Committee of Trade 
and Treasury who Shall Regulate all Trade and Commerce ac- 
cording to Laws encourage Manufacture and Country-growth 
and defray the publick Charge of the province. And a Commit- 
tee of manners Education and Arts that all Wicked and scanda- 
lous Living may be prevented and that Youth may be success- 
sively trained up in Virtue and useful Knowlledge and Arts.” 
1R. V. Harlow, Legislative Methods in the Period Before 1826, ii, 
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If this program was carried out at all, it was for but a short 
time. Something simpler, more like the Virginia system, came 
to be preferred, and we find among the rules adopted for the 
Assembly in 1703: ‘‘ After the Meeting of an Assembly, the Reg- 
ularity of Elections being first inspected, Committees shall be 
appointed on the several Occasions of their Sessions, so far as 
they have Knowledge thereof, wherein the Command of the 
Crown shall be preferred, and next that of the Governor: after 
which, inspection shall be made into the Law for Safety of the 
Government, and Preservation of Liberty and Property; next of 
Grievances; of publick and private Bills; of Petitions, &ec. in 
Course.” 

The best instance of deliberate adoption of the committee 
system of Parliament is to be found in the Assembly of New 
York. At the beginning of a new Assembly, just as at the open- 
ing of a new Parliament, days were regularly set apart for the 
meeting of ‘Grand Committees” for grievances, courts of jus- 
tice, and trade. Then a standing committee of Privileges and 
Elections would be appointed, in accordance with English prece- 
dent. “The Legislature of New York,” says Harlow, “‘may have 
considered itself so pious that no grand committee for religion 
was needed, or so far beyond hope that one would be useless; 
certain it is that none was provided for. The Assembly had 
some sort of a committee on laws, regularly appointed, but ap- 
parently not a standing committee in the strict sense of the 
word. With these two exceptions parliamentary custom was 
followed to the very letter.”! 

By the middle of the eighteenth century most of the colonies 
had a few standing committees. Only in Virginia, however, did 
their work include that which is now the essence of the American 
committee system, for only in Virginia did they undertake to 
frame and amend bills.? In all the other colonial assemblies 
bills were drafted by ‘‘select”’ committees — what nowadays 
are more commonly called ‘‘special’’ committees. This was the 
customary way of handling a great deal of the business. Sepa- 
rate committees were chosen to answer the Governor’s Speech, 
to audit accounts, to report on the renewal of temporary laws, to 
investigate specified subjects and make report — in brief to do 
anything that could more conveniently be done by a few mems- 


1R. V. Harlow, Legislative Methods in the Period Before 1825, 7. 
2 Ibid., 16. 


COMMITTEES 97 


bers than by the whole House. This system, however, did not 
preclude the House itself from handling such matters as it saw 
fit. We are told, for instance, that in New Jersey, although 
special committees were regularly employed for the more minute 
study of all important bills and measures, yet really vital meas- 
ures, like those for the support of the Government, were gener- 
ally elaborated in Committee of the Whole.! 

The defects of this system apparently began to be recognized 
before the Revolution, and the practice of working by standing 
committees began to gain favor. The Massachusetts House in 
1760 appointed a standing committee to deal with pctitions of 
sick and wounded soldiers. In 1762 seven different standing com- 
mittees were appointed, each of which was expected to handle 
petitions relating to a certain definite subject. These committees, 
Harlow says, were brought into existence, not for the purpose of 
imitating parliamentary precedent, but to enable the House to 
transact its business more expeditiously, and their names bear 
evidence to their local origin.?, Four were appointed to consider 
petitions of sick and wounded soldiers, of those captured in the 
war, of men who had lost their guns, and of those who for some 
reason had failed to get their wages; the other three were to deal 
with petitions regarding the sale of lands, rehearings of lawsuits, 
and requests for pensions. It would seem as if this was viewed as 
experimental, and as if the experiment was unsatisfactory, for in 
the following year the committee on petitions of soldiers who 
-were deprived of their wages was not reappointed, and in 1763 
two more of the committees were dropped. From 1765 to 1767 
none at all were appointed, and from 1767 to 1774 there was only 
one, on petitions regarding the sale of land. Before the war was 
over, the experiment was revived, three committees being ap- 
pointed in 1777 and more later, but still the lovers of old ways 
fought the innovation, and in 1785 the House adopted a recom- 
‘mendation that none at all be chosen for that term. Then opin- 
ion shifted again; in 1788 there were eight, the convenience 
of referring all petitions on any subject to the same group of 
members carried conviction, and by the end of the century the 
standing committee system was firmly established, at least in 
Massachusetts. 

The general practice throughout the country, however, was 


1, P. Tanner, The Province of New Jersey, Col. Univ. Studies, xxx, 340. 
2 Legislative Methods in the Period Before 1826, 19. 
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still to use select (or special) committees. This was the rule in 
Congress, and not until Congress set the example of change did 
most of the Legislatures follow. Through the first third of the 
nineteenth century the development went on apace in both Na- 
tional and State capitols. For example, in 1800 there were but 
seven standing committees in the New York Assembly and their 
duty in the case of any worthy petition was to report that a se- 
lect committee be appointed to bring in a bill. By 1830 their 
number had increased to twenty-nine and they had been granted 
the right to present measures based on petitions. Not until 1813- 
were standing committees recognized in Pennsylvania as a State, 
a general resolution then empowering their appointment by the 
Speaker, and it was not until 1827 that they were made a regular © 
institution by the rules. At first their power to report by bill had 
to be authorized by a specific resolution, but in 1825 it had be- 
come the custom to grant this authorization under blanket reso- 
lution, and by 1830 their right to report by bill was embodied in 
the rules. Repeating the experience of New York, reference to 
a committee upon introduction became the regular procedure 
when individual members began to present measures freely from 
the floor.' 


DEVELOPMENT IN CONGRESS 


THE Continental Congress came near adopting the standing- 
committee idea, because the Congress had to execute as well as 
legislate, neither having nor desiring any executive department 
to carry out its will. For example, Benjamin Franklin was in 
May of 1775 made chairman of the committee created on his mo- 
tion, for “establishing post for conveying letters and intelligence 
through the continent,” thus becoming, in fact, our first Post- 
master-General. In that same month George Washington was 
made chairman of a committee to consider ways and means to 
supply these colonies with ammunition and military stores, thus 
becoming our first Chairman of Ways and Means; and in the fol- 
lowing month he was made Chairman of our first Committee on 
Military Affairs. 

After the Union had been formed and Congressmen no longer 
had executive duties, the sway of the select-committee idea be- 
came almost complete. The First Congress under the Constitu- 
tion began with but two committees — a joint Committee on 

1H. W. Dodds, Procedure in State Legislatures, 36, 37. 
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Enrolled Bills, and a House Committee on Elections. Because 
the latter was specially authorized from session to session until 
declared a standing committee in 1794, it has been called a select 
committee. The second standing committee of the House, also 
authorized in 1794, was the Committee on Claims. The next Con- 
gress added two more — on Commerce and Manufactures, and 
on Revisal and Unfinished Business. 

Nearly all the committee work of the early Congresses was 
done by select committees or in Committee of the Whole. Fisher 
Ames gave a graphic account of some imperfections of the sys- 
tem. Writing to George Richards Minot, July 8, 1789, he said: 
“The bill was at first very imperfect. We labored on it for some 
time, settled some principles, and referred it to a large and very 
good committee. They met, agreed upon principles, and the 
clerk drew the bill which they reported. We consider it in Com- 
mittee of the Whole, and we indulge a very minute criticism 
upon its style. We correct spelling, or erase may and insert shall, 
and quiddle in a manner which provokes me. A select committee 
would soon correct little improprieties. Our great committee is 
too unwieldy for this operation. [The first House had but sixty- 
five members.] A great clumsy machine is applied to the slight- 
est and most delicate operations — the hoof of the elephant to 
the strokes of mezzotinto. I dislike the Committee of the Whole 
more than ever.” ! 

The fault was found, it will be seen, because the Committee of 
the Whole did what would now be done by a revising committee, 
and not by reason of defects in the select-committee system. 
Indeed, select committees became a more and more frequent re- 
sort. There were at least 350 of them in the Third Congress. 
This meant the time and trouble of naming a committee for even 
the pettiest items of business. Such a system could not last. 
Gradually the number of standing committees grew and the 
number of select committees dwindled. By the time of the three 
war sessions of the Congress of 1813-15, the total of select com- 
mittees had shrunk to seventy, and twenty years later this had 
been cut in halves. Nowadays a Congress rarely sees more than 
a dozen. Meantime the number of standing committees of the 
House has increased to about sixty, and of the Senate to more 
than seventy. 

In my judgment this process has been a matter of convenience, 

41 Works of Fisher Ames, I, 61. 
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a natural development of orderly system, not begun with any de- 
liberate purpose, nor developed with any ulterior motive. Herein 
my view differs from that of men who find in it an attempt to 
avoid the Cabinet system. Professor Ford,! for example, ever 
ready to see in the facts of history something to buttress his 
argument that our fathers erred in not following English lines of 
development and that we ought now to cultivate ministerial re- 
sponsibility, finds the origin of “the peculiar system of standing 
committees, which has had such monstrous development,” in 
the cessation by Congress of reliance upon the Administration 
for the drafting of measures. He uses the post hoc, propter hoc 
argument when he says: ‘‘Congress originally pursued parlia- 
mentary methods, and did not begin to develop its peculiar char- 
acteristics until it had rejected the offices of the chiefs of the 
administration on which it had originally depended, and threw 
itself upon its own resources.” It is true that some part of Con- 
gress resented the domination of Alexander Hamilton, but why 
imply that in the transition from select to standing committees, 
this was the cause? The new Government was chiefly controlled 
by Virginians for a generation, and standing committees had 
been familiar in Virginia for many years. The Committee on 
Claims, for example, had been used there for a century. Is it not 
more reasonable to suppose that the graduates of the House of 
Burgesses slowly succeeded in persuading their New England 
associates that the standing committee was a better piece of 
machinery than the select committee? 

Professor Ford further implies when he says: ‘‘On December 
16, 1796, the party breach between the House and the adminis- 
tration being then complete, it was resolved on motion of Mr. 
Gallatin that a standing Committee of Ways and Means should 
be appointed to watch over the national finances. Thereafter, 
motions to increase the number of standing committees were 
made at every session.’’ The story as told by Asher C. Hinds 
hardly tallies with this. ‘A select Committee on Ways and 
Means,” Hinds says, ‘‘ was one of the earliest appointed in the 
House, a resolution having been adopted on July 24, 1789, in- 
stituting such a committee, to be composed of a Member from 
each State, and charged with the question of investigating sup- 
plies. Previous to 1800 the committee was spoken of as a stand- 


1 Henry Jones Ford, Rise and Growth of American Politics, 225-26; ‘The 
Record of the Administration,’’ Atlantic, May, 1916. 
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ing committee; but as a standing committee, as the term is un- 
derstood now, the Ways and Means dates from January 7, 
13022-" 

Even ten years later the committees of Congress had not be- 
come the controlling factors. They were looked upon as merely 
organs to investigate some fact, and to digest and arrange the 
details of a complicated subject, so that, as Calhoun said in 
1812, ‘‘the House may more easily comprehend the whole,” the 
reason for them being that “‘this body is too large for either of 
these operations, and, therefore, a reference is had to smaller 
ones.” 

It seems clear, then, that in its first twenty years and more, 
Congress did not clothe its committees with primary responsibil- 
ities. They were not originating, planning, recommending, di- 
recting groups of members. They had neither received nor 
usurped the functions of a British Cabinet. The House itself, 
acting in the guise of Committee of the Whole, was the center of 
action and responsibility. Custom had not begun to make it 
necessary that everything should be referred to small commit- 
tees for examination and report. Bills often went through with- 
out being referred at all. If a proposition was referred, whether 
the subject had been introduced by petition or resolution, by 
message from the President or communication from the head of 
a department, the normal course was for the Committee of the 
Whole to control, not simply to approve or reject. When it had 
made up its mind, then a committee would be appointed to draw 
up and bring in a bill according with specific directions. 

In the course of or soon after the War of 1812 the situation 
changed. Of the present standing committees of the House, only 
nine go back to before that period; in the next decade eight 
more were created. In the Senate the change came with a rush. 
Before 1816 the Senate had only three standing committees; in 
that year twelve were created at one time. Hardin of Kentucky, 
in January of 1816, greatly regretted to observe in the House 
“an unconquerable indisposition to alter, change, or modify any- 
thing reported by any one of the standing committees.” Three 
weeks later Taul of Kentucky confessed he distrusted his own 
judgment when it differed from that of any of the standing com- 
mittees. ‘“‘The members composing these committees,” he said, 
‘are selected for their capacity and particular knowledge of the 

1 Precedents of the House of Representatives, tv, par. 4020. 
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business to be referred to them. Those selections have been ju- 
diciously made. The standing committees have a double résponsi- 
bility on them. Hence it is presumed that every measure, be- 
fore it is reported to the House, undergoes a very nice scrutiny. 
Those committees have deservedly great weight in the investiga- 
tion and decision of such questions as may have come before and 
been decided on by them.” 

In essence the revolution was complete. The century since 
then has seen only the elaboration of the system. 

With varying promptness the State Legislatures followed the 
example of Congress, save in the few instances where they had 
moved first. Here and there throughout the country the old sys- 
tem of a separate, special (or select) committee for every bill did 
not disappear for many years. In Iowa, for instance, which was 
admitted as a State in 1846, that practice prevailed in the early 
Assemblies. 

Glancing back over the record of development, it will be seen 
that two ideas were competing for favor. One was the idea that a 
legislative body might best proceed by determining a purpose or 
policy, then working out the details and putting them into the 
form of law either by having the assembly sit as a Committee of 
the Whole, or by having a few members perfect the measure. If 
it was committed to these few members, the only object was to 
secure closer scrutiny of details than the full assembly could 
conveniently give, in order that if any changes were desirable, 
they could be wisely recommended. This method is still pre- 
ferred in England for problems affecting the general welfare, 
those treated by what are known as “‘ public”’ bills. 

The other idea was that a few members should advise the 
whole both as to purpose or policy, and as to how it would best 
be accomplished. This idea, after struggling through two cen- 
turies for leadership, forged ahead, and half a century later had 
completely triumphed. It reached the entrenched position of 
constitutional requirement when in 1873 Pennsylvania put into 
her new Constitution: ‘No bill shall be considered unless re- 
ferred to a committee, returned therefrom, and printed for the use 
of the members.”’ Alabama, imitating this in 1875, changed the 
wording so as to require reference to a committee of each House. 
Texas in the following year was content with requiring only one 
committee reference, but added that no bill should be passed un- 
less it had been reported from the committee at least three days 
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before adjournment. Missouri (1875), Colorado (1876), Louisi- 
ana (1879), Montana (1889), Wyoming (1889), and Kentucky 
(1890), followed Pennsylvania in substance. Mississippi (1890) 
strengthened the requirement by stipulating that the report 
should be “in writing.” Then Alabama, in 1901, stiffened its 
provision into: ‘‘No bill shall become a law until it shall have 
been referred to a standing committee of each House, acted upon 
by such committee in session, and returned therefrom, which 
fact shall affirmatively appear upon the Journal of each House.” 
Notice that the reference is to be to a standing committee. 
Here was official and formal discard of the special or select com- 
mittee system. Virginia, however, though in the following year 
copying the Alabama requirement of reference to a committee 
of each House, and report therefrom, did not specify “stand- 
ing” committee; and evidently thought the call for a Journal 
entry superfluous. 

It is interesting to note that the progress of the French Cham- 
ber of Deputies in the matter of standing committees has been 
exactly like ours, though following it by many years. In 1882, 
against bitter opposition, a standing committee on the army was 
created. A committee on the tariff, appointed in 1890, aroused 
less hostility. By 1896 there were sixteen standing committees, 
and only seventy-one special committees; of 1356 projects sub- 
mitted to committees, 1219 went to standing committees, only 
137 to special committees. 

Italy, Belgium, and Holland were, at any rate up to the time of 
the World War, following with slight modifications and differ- 
ence in detail the French system as it was worked before the in- 
crease of standing committees. The main points of this system 
may be briefly summarized as follows: first, the immediate refer- 
ence of a bill to committee without previous discussion in the 
Chamber; secondly, the detailed examination of the bill ina 
small special committee elected by the Chamber, which for this 
purpose is divided afresh every month by lot into Offices or Sec- 
tions; thirdly, the discussion of the bill in the Chamber after re- 
port from the committec, in a single stage or deliberation, divided 
into two “phases,” (a) a general discussion of the principles 
(called the ‘‘general discussion”’), and (b) a detailed discussion 
of the clauses or articles and amendments (called “the special 
discussion’’), followed immediately by a final vote on the whole 


bill. 
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The Swedish Riksdag has six permanent joint committees, 
with an equal number of members from each Chamber. For 
matters not coming normally under their jurisdiction, temporary 


committees are appointed. 


CHAPTER V 
COMMITTEE SELECTION 


Nowapays when any group of men is transacting business with 
some regard to parliamentary forms, but without such rules as 
are found in legislative bodies, if a motion for a committee pre- 
vails, the chances are that the chairman will ask, ‘‘ How shall the 
committee be appointed?” Thereupon somebody may answer: 
“From the floor.” Here is a survival of a very ancient practice. 
For many, many years in Parliament and in most of the Ameri- 
can legislating bodies it was the custom for members, each as he 
could get the chance, to call out the names of those they wanted 
on committees. More than three centuries ago D’Ewes told how 
it was done in Parliament: ‘‘The Speaker did put the House in 
mind, to name committees. And thereupon every one of the 
House that listed, did name such other Members of the same, to 
be of the Committee, as they thought, fit; and the Clerk either 
did, or ought to have written down as many of them, as he con- 
veniently could; and when a convenient number of the Commit- 
tees named, were set down by the Clerk, then did the Speaker 
move the House to name the time and place, when and where 
they should meet.” 

Remember that these were “‘select’’ committees. The name, 
indeed, may have been given in order to discriminate between 
“select” and “‘elect.”” The account of D’Ewes does not indicate 
that the House voted on their membership at all, but the first 
clear description of the method of choice in Massachusetts indi- 
cates an element of election. The entry in the Journal of the 
House of Deputies for June 4, 1644, reads: “It is voted & ordred, 
to bee att ye libertie of each member of this howse (uppon ye 
choyce of committees for ye ripeninge of businesses) to nominate 
whome they please for ye said committees, & after such libertie 
improved, the Speaker (for ye time beeinge) shall put to vote, in 
order, all such as are soe nominated, & that nomber of persons as 
shalbee agreed uppon, (to bee of ye committee,) that shall have 
most voyces, shalbee accompted as men chosen by ye howse.” ! 

Just when the Speaker began to share in the nominating it 

1 Records of the Colony of the Mass. Bay in N.E., 1, 4. 
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would be impossible to determine. A member himself, there was 
no reason why he should not exercise the privilege as well as any 
other member, and the prestige of his office would naturally give 
him the right of way. Evidently that had been recognized long 
before 1682, for we find the Journal of the Virginia House of Bur- 
gesses recording in that year, April 22: “The question whether 
according to the usuall Custome the speaker of the house have 
the first nomination of the members of the house for a Commit- 
tee and the house to allow or disapprove of the same, or whether 
the first nomination of the Committee be by the house, Resolved 
that the first nomination of the members for a Committee be (as 
heretofore hath bin) first by the speaker to be allowed or disal- 
lowed as they please.” ! One of the rules adopted for the Penn- 
sylvania Assembly in 1703 read: ‘That the Speaker have Power 
to nominate Persons for Committees; and that none who are 
nominated, refuse the Service; not that any of the Members shall 
be hereby debarr’d of their Privilege of nominating Persons if 
they think fit, or rejecting such as are by the Speaker nominated; 
in which cases the Opinion of the House shall rule.” 

It may have been the importance reached by committees in 
the Revolutionary period that led to the development of a more 
orderly system of choice. In that period appear, in Massachu- 
setts and New Hampshire at least, rules directing that no mem- 
ber should nominate more than one person for a committee, 
‘provided the person by him first nominated be chosen.” Occa- 
sionally committees were chosen by ballot; that was the method 
used in the Federal Convention of 1787. More commonly the 
tendency was to entrust the selection to the Speaker. The First 
Congress started off with a combination of the two methods; the 
Speaker was to appoint committees of three or less; larger com- 
mittees were to be chosen by ballot, a majority choice being re- 
quired on the first ballot, and thereafter plurality. This proved 
awkward and was so unsatisfactory that in the following Janu- 
ary the House changed the rule so that the Speaker should name 
all committees, unless otherwise specially directed by the House, 
in which case the choice should be by ballot. At the opening of 
the Second Congress this was simplified into: “The Speaker 
shall appoint committees until the House shall otherwise deter- 
mine.” 

With 1806 began the fight against this course that was to go 

1 Hening, Statutes at Large, 111, 41. 
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on spasmodically for more than a century. “For the purpose 
hereafter of keeping the business of the House of Representa- 
- tives within its own power,” James Sloan of New Jersey moved 
that all standing committees should be chosen by ballot, and 
should choose their own chairmen. The shot was aimed at John 
Randolph, center of so many episodes of parliamentary interest. 
The arrogant Virginian had held back or refused to make a 
committee report, and one of Sloan’s purposes, he said, was ‘‘to 
prevent in future the most important business of the nation 
from being retarded by a chairman of the Committee on Ways 
and Means, or of any other committee,” his intimation being 
that Randolph had kept for months in his pocket or locked in 
his desk the estimates for the appropriations necessary for the 
ensuing year. The motion was tabled, but Sloan renewed it at 
the opening of the next session and came within an ace of carry- 
ing it, the vote being 42 to 44. It is said the Northern Republi- 
cans feared Randolph’s reappointment as Chairman of Ways 
and Means, and sought to prevent it by taking the appointing 
power away from the Speaker. Gallatin, however, was much put 
out because Speaker Varnum replaced Randolph with Campbell 
of Tennessee. 

Thomas Blount of Tennessee tried unsuccessfully for elected 
committees at the beginning of the next Congress. No better 
fortune came in May of 1809 to the aggressive Matthew Lyon, 
who had moved from Vermont to Kentucky and thence returned 
to Congress. Lyon argued that the “course proposed would be 
more respectful to the nation; and that the person so appointed 
would feel a greater responsibility to the House.” He could, 
however, muster to his support only 41 votes against 67. There- 
after for a long time attempts to change the system were few and 
were confined to specific instances of special committees. In 
1832 Speaker Stevenson came very near an affront when Erastus 
Root moved for the choice by ballot of a special committee on 
the Bank of the United States. Before the result of the vote was 
announced a Mississippi man changed his vote, making a tie, 
which the Speaker broke by giving the casting vote, of course 
for his prerogative. 

In December of 1849 Howell Cobb of Georgia, Democrat, was 
elected Speaker by two votes over Robert C. Winthrop of Mas- 
sachusetts, Whig, on the sixty-third ballot, when the strain on 
the endurance of members had driven them to agree upon plu- 
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rality choice. Thereupon William A. Sackett of New York pro- 
posed that the House appoint the standing committees, the evi- 
dent expectation being that the Whigs could get enough of the 
dozen Free-Soilers to vote with them to control the choice, and 
thus retrieve their defeat on the Speakership. The debate in- 
volved the slavery question, so that the defeat of the Sackett 
proposal throws no light on the technical phase of method of ap- 
pointment. It was in this contest that when William J. Brown of 
Indiana on the fortieth ballot came within two votes of an 
election, it was shown he had bargained off his committees, 
whereupon his support collapsed. 

The matter came up again in 1882, when Godlove S. Orth, a 
member of long standing and recognized ability, proposed that 
a standing board of eleven be chosen by party caucuses, and 
vested with the nomination of all committees. In the Speaker, 
said he, was a one-man power of vast proportions; from his fiat 
in assignments there was no appeal; the congressional destiny, 
prominence, or obscurity of every newly arrived Representative 
was absolutely at his disposal; he could so constitute a particular 
committee as to imperil the great interests with which it might 
be charged; a board need not take more time than did he in organ- 
izing the House, since he was never known to accomplish the 
task in less than two weeks’ time. Thomas B. Reed replied, ridi- 
culing such a scheme for putting the Speakership in commission 
to a log-rolling body, which must favor itself with fine places, or 
follow the rare historic example of the self-denying ordinance.' 
The test vote on the matter (coming on a question of procedure) 
stood 162 to 74 against Orth. 

In the course of the next three decades the problem became 
acute. The reforms wrought by Speaker Reed, imperatively es- 
sential as everybody now admits them to have been, brought 
upon him at the time the title of “Czar” and spread through the 
country the conviction that the power of the Speaker was dan- 
gerously excessive. Mr. Cannon’s interpretation of the duties of 
the office fanned the spirit of revolt and ‘‘Cannonism”’ became a 
political issue. The result was that the 62d Congress (1911-13) 
took away from the Speaker the appointing power and made the 
committees nominally elective. At once that became a pretense, 
amere fiction. The parties agreed to leave to each other the des- 
ignation respectively of the majority and minority members of 

1L. G, McConachie, Congressional Committees, 129. 
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every committee as apportioned in a schedule worked out be- 
tween the leaders of the two sides. The House merely ratified the 
results as a matter of form, without question. The Democrats de- 
cided to elect in caucus their members of the Committee on 
Ways and Means, and entrust to them the assignment of the 
Democratic members of all the other committees. By shuffling 
the cards skillfully they got the right men on Ways and Means, 
and have handled the situation to party advantage. 

While the Republicans were in a minority and so could get no 
chairmanships, the method of assignment made little difference, 
and when they decided on a Committee on Committees it turned 
out that their leader really did the work. Upon their return to 
power in the 66th Congress, the Committee on Committees de- 
veloped weak spots in the system. With too little consideration 
the caucus accepted a plan whereunder each State delegation 
should have on this Committee one man who should cast as 
many votes as there were Republicans in his delegation. This 
put the control in the hands of half a dozen men from the big 
Republican States. It would not be right to say that they exer- 
cised the power unfairly or unwisely, but it was a dangerous 
power. More serious was the difficulty in getting discrimination 
from a clumsy body of twoscore men, each anxious to secure 
everything he could for his own State. Responsibility vanished. 
The conditions made almost inevitable a strict adherence to the 
seniority rule, whereunder the Republican who had served long- 
est on a committee became now its Chairman, with the result 
that some important chairmanships fell to men whom a Speaker 
with the appointing power could have undoubtedly placed some- 
where else. After observing the outcome various members of 
long experience averred that the House was decidedly more effi- 
cient under the old plan. 

The man who presides over the Senate, the Vice-President, 
has never been treated as one of its members, and he may not be 
in party sympathy with its majority. So when the select. com- 
mittee gave way to the standing committee system, it was not 
thought that appointment could prudently be entrusted to him. 
At periods the task was put in the hands of the President pro 
tem., of course a leader of the majority; but now, for a long time 
paying no attention to the printed rule on the subject, requiring 
choice by ballot, committees of the party caucuses have made 
up the respective lists, embodying the joint result in a reso- 
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lution that the Senate adopts perfunctorily. Inasmuch as the 
membership is not large and changes but slowly, senatorial 
courtesy is without much difficulty carried to the point of 
consulting the wishes of every Senator in the matter of his 
appointments. 

In the State Senates where the Lieutenant-Governor presides, 
like reasons have generally thrown the appointment of com- 
mittees into the hands of party leaders working through cau- 
cuses and committees on committees. One Constitution, that of 
Oklahoma, has taken notice of the matter, requiring that the 
Senate shall elect the committees. In four or five States the se- 
lection is made by the President pro tem., who is also the majority 
leader. In Vermont it is by a group of three — the President, 
the President pro tem., and one Senator elected for the purpose, 
but the right to overrule these appointments is reserved.! 

Rules shed little of useful light on the subject, because so often 
eclipsed by custom. Presiding officers, ostensibly exercising ini- 
tiative, may be really puppets, with strings pulled by a party 
leader. When occasionally presumptuous enough to revolt, they 
get into trouble. In 1915 the President of the New York Sen- 
ate objected that he had not been consulted concerning certain 
appointments he did not approve, and refused to accept the 
responsibility of promulgating them. The party organization 
thereupon took the appointing power out of his hands and, hav- 
ing vested it in the Senate, put through the slate as voted in 
caucus.’ 

The reforming spirit that revolutionized the rules of the Na- 
tional House in this particular overflowed into the Legislatures 
and led ten or a dozen of, them to jump inte the millennium by 
creating committees on committees. Pennsylvania was one that 
tried the experiment, in 1913, but reaction triumphed in the next 
session and restored to the Speaker his appointing power. On 
the other hand Nebraska is averred to have derived the greatest 
satisfaction from the change. The assertion is that it has tended 
to secure the important places for the members best fitted; and 
has done away with suspicion of the trading of committee places 
for votes for presiding officer. There the Committee on Com- 
mittees is made rather large so as to represent all regions. Utah 


1H. W. Dodds, Procedure in State Legislatures, 38. 
2 Albany Knickerbocker Press, January 14, 15; New York Times, January 15, 
1915; as cited by Dodds, 38. 
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is also said to have profited by the change, but elsewhere, gener- 
ally speaking, it has produced little of favorable comment.’ 

Criticisms of the system of choice of committees by presiding 
officers do not give credit enough for public spirit and good in- 
tentions. In spite of all that is said about the payment of politi- 
cal debts, about corporation and other secret influences, and 
about a variety of motives averred to be improper and unwise, 
much of which may in some States be well founded, in my judg- 
ment the great majority of presiding officers do earnestly and 
laboriously try to distribute the positions with regard to qualifi- 
cations and experience. It is also to be said for the system of 
appointment by the Speaker, that it centers responsibility more 
than any other system. One of the strange inconsistencies of 
recent politics has been the subversion of this system at Wash- 
ington by those who as a group have made a fetish of responsi- 
bility. Under the new system, as far as the public is concerned, 
responsibility has disappeared. 

If it is the case that the whole program of legislation ought not 
to be so completely within the control of one man as may happen 
where the Speaker abuses the power of appointment, perhaps 
protection enough can be found in making the guiding committee 
elective, as in Georgia. There the Rules Committee of the House 
is to consist of one member from each congressional district, 
nominated by members from the district and confirmed by the 
House, together with two from the House at large, elected by 
the House, and also the Speaker, who is to be ex officio Chairman. 
All other committees, however, are appointed by the Speaker. 

Outside the United States, Switzerland is one of the few places 
where may be found an elected Committee on Committees. It is 
not so called, but is designated as a Bureau, and is made up in the 
lower branch of four members, in the upper branch of two, known 
as scrutateurs, who are elected at the opening of the session, and 
who with the President of each branch respectively have the duty 
of naming the committee for each measure as it comes along. 
The scrutateurs also determine and announce all votes in the 
House, for this purpose occupying an elevated position at the 
right of the President.' 

In the Canadian Parliament the leader of the majority in each 
branch moves at the opening of the session the appointment of a 
special committee, membership specified, to prepare and report 

1 Boyd Winchester, The Swiss Republic, 77. 
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the list of standing committees. Whoever in the course of the 
session moves the appointment of a special committee may sub- 
mit the names for its membership unless (in the Commons) ob- 
jected to by five members; in case of objection, the House 
chooses, each member having the right to nominate one, those 
who have the most voices being chosen, together with the mover. 

In England the original practice of having committee members 
named haphazard from the floor gave way to the custom the 
Canadians have copied for their special committees, of having 
the member who moved for a committee specify in his motion 
who should compose its membership. He included his own 
name unless delicacy led him to get some friend to look out for 
that. Now the matter has been systematized by the appoint- 
ment of a Committee of Selection at the beginning of each ses- 
sion. Though nominally chosen by the House, its members are 
in reality designated by the leaders of the two great parties. It 
names the committees on private bills and shares with the House 
in naming those on what Bryce calls ‘‘hybrid”’ bills, but the 
House nominally chooses those on public matters, though as a 
matter of fact their membership is in practice determined by the 
whips of the parties. The procedure might lead one to suppose 
that partisanship predominates as with us, but in the case of the 
Committee on Selection as in that of the Speakership, the House 
of Commons gives more weight than any American body to con- 
siderations of impartiality. The committee tries to give due 
weight, not alone to parties, but also to sections of opinion. In 
the memoir of Sir John Mowbray, who was its chairman contin- 
uously for thirty-two years, we are told that divisions in the 
committee are rare, and never on party lines.! 

On the other hand, in the make-up of working committees the 
English go much beyond us in partisanship, though it is a parti- 
sanship of a sort quite different from that which we usually have 
in mind. As a rule, strong partisans on each side are knowingly 
and advisedly chosen for select committees of the House of 
Commons, in order, according to Sir G. C. Lewis, that truth may 
be elicited from the conflict of opposite and possibly interested 
opinions. “If such committees consisted wholly of impartial men 
their investigations would be most unsatisfactory.” As neither 
Alpheus Todd, who quotes this in his ‘ Parliamentary Govern- 
ment in England,” nor his editor, Spencer Walpole (edition of 

1 Quoted by A. L. Lowell, The Government of England, 1, 266. 
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1892), makes any comment, critical or otherwise, we may assume 
it to be a typical English point of view. 

Anciently quite the opposite conception prevailed. Nobody 
wholly opposed to a proposal was to be put on a committee. 
Thus in 1606 one Hadley was excused from being of a committee, 
declaring himself to be against the matter itself. Jefferson 
found the theory to be that “the child is not to be put to a nurse 
that cares not for it. It is therefore a constant rule that no man 
is to b2 employed in any matter who has declared himself against 
it.”! This did not exclude the man opposed in some particulars, 
for he might to advantage help amendment. Such a possibility 
is recognized in the wording of the rule of the Canadian House 
of Commons still in force: “It should be always understood that 
no member [of a special committee] who declares or decides 
against the principle or substance of the bill, resolution, or 
matter to be committed, can be nominated of such committee.” 

At least one of the American assemblies started with the same 
notion, for of the rules of the Pennsylvania Assembly of 1703, 
one was “that no Member, who is against the body of a Bill, 
shall be appointed of a Committee concerning that Bill.” The 
“Clerk’s Manual” of the New York Senate and Assembly even 
to-day says that select committees are “nursing committees,” 
so called because all or a majority of their members are favorable 
to the object of the petition or bill or other matter committed to 
them; and it differentiates “‘standing committees” by saying 
that they, ‘‘on the other hand, are deemed to be selected with 
reference solely to their fitness for the duties generally assigned 
them, and their capacity to act without bias or favoritism as 
regards the interest of localities or individuals, where they con- 
flict with the general interest or welfare.” 

It is to be doubted if this technical interpretation of “select” 
and ‘‘standing”’ is now generally observed in our Legislatures. 
“Standing” is rather used to convey the idea of permanence, 
and in contradistinction to ‘special.”’ So far have we departed 
from English precedent that our common conception of any leg- 
islative committee clothes it with the nature of a jury, to decide 
between arguments coming from outside. Although we do not 
definitely try to confine the committee, as we would the jury, to 
extraneous information and opinion, yet in the main we look on 
the function of a committee as judicial. 

1 Manual, sec. XXVI. 
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The conception common on the European Continent goes 
even beyond ours. It deliberately makes knowledge, partiality, 
and interest on the part of committee members improbable by 
introducing into their choice the element of the lot. Where this 
custom prevails, at the opening of the session the Chamber is 
divided by lot into groups called Bureaux (France), Sections 
(Belgium and Holland), Offices (Italy), or some equivalent name, 
— virtually somany committees, — of equal size, to one and only 
one of which every member belongs. Their number runs from 
five in the Netherlands to eleven in France. In some countries 
they survive through the session, in others, as in France, they 
are reconstituted by lot every month, or, as in Italy, every two 
months. Each elects its own Chairman. 

These groups are charged with themselves considering meas- 
ures, or with the appointment of other committees for that pur- 
pose. If themselves considering, sitting separately they all study 
the same measure. After this preliminary examination, if all the 
groups approve, as in Holland, or a certain proportion, as three 
out of nine in Italy, each group elects representatives, who meet 
to discuss the bill in detail and make a report. It will be seen 
that in this aspect the system is virtually one for naming select 
committees to consider proposals that have received some meas- 
ure of approval. Also it may furnish a way for the choice of 
standing committees, as for example in the matter of the most 
important committee in France, the Budget Committee, to which 
each Bureau of the Chamber of Deputies names three members, 
and of the Senate two. Still another function appears in the 
Netherlands, where the Chairmen of the Sections, with the Pres- 
ident of the Chamber, make up a Central Section, which acts as 
what we would call a steering committee for directing the course 
of bills, arranging the order of debate, and the like. 

The system was developed with the hope of discouraging the 
formation and lessening the influence of political groups. In this 
it has not succeeded. It has done little more than to make group 
operations somewhat inconvenient. Committee positions are 
declared to be quite generally bartered by groups and leaders. 
The strong men control the situation almost as surely as in Eng- 
land or America. The chief weakness of the procedure lies in its 
waste of time and energy through sending to various committees 
measures that are in fact allied and might best be handled to- 
gether. Recognition of this developed in France the change to 
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standing committees. There, at any rate in the Chamber, the 
Bureaux have lost all their importance except in the matter of 
naming the Budget Committee. In 1910 it was provided that the 
standing committees should be elected by the Chamber, using the 
principles of serutin de liste and proportional representation, 
with nomination by party groups. 

Yet the system of Bureaux or Sections is not without merits. 
When the Japanese devised modern institutions for themselves, 
after studying those of the rest of the world with that intelligence 
in imitation for which they have become famous, they selected 
the Continental method of committee choice as the best. It has, 
indeed, many attractive features. It hampers, even if it does not 
prevent, partisan autocracy. It works against cliques. It lessens 
the log-rolling such as is fostered by the abuse of the locality 
representation theory in American assemblies. It increases ac- 
quaintance among the membership of the assembly, and the 
more that members know of each other, the safer their confi- 
dences and the wiser their judgments. It promises every mem- 
ber a fair chance to show his worth. It militates against the 
advantages of seniority, wealth, birth, social position, personal 
attractiveness, amiability, good fellowship — the score of cir- 
cumstances that fictitiously favor one man more than another. 
It combats all sorts of favoritism and prejudice. 

Perhaps among these were the reasons that led to the common 
use of the lot for the choice of officials in the Middle Ages. As 
applied to assemblies, it is in France an old institution. We 
find it in the Assembly of Notables and the States General that 
met on the eve of the Revolution, and it existed in the ecclesias- 
tical assemblies, and to some extent in the States General, at a 
much earlier date.! Somehow it has not appealed to Anglo-Sax- 
ons. Occasionally it has been urged in America, but not success- 
fully. In 1813 Congressmen Cyrus King of Massachusetts pre- 
sented a proposition for the choice of the Committee on Flec- 
tions by lot, but the constitutional power of the House to adopt 
such a rule was questioned and in the end the proposition was de- 
feated. A generation later John Quincy Adams, serving in Con- 
gress and severely criticizing its committee system, thought it 
might be possible to appoint committees by lot, but the sugges- 
tion made no headway. Possibly one reason why we do not con- 
sider it is that it runs counter to an instinct we have in the past 

1A. L. Lowell, Governments and Parties in Continental Europe, 1, 112. 
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too little valued, but which is beginning to assert itself with more 
courage — the instinct that tells us men ought to be chosen with 
their fitness for the work the paramount consideration. Any ele- 
ment c chance in selection must in some degree lessen the likeli- 
hood of accomplishing this. 

Objection on kindred grounds lies against the proposals made 
from time to time that committees be selected by what may be 
called geographical groups. It has been suggested, for instance, 
that a House divide itself into sections containing as nearly as 
possible an equal number of representatives from adjacent terri- 
tory, making as many sections as it is intended to have members 
on each standing committee, the standing committees to be di- 
vided as nearly as possible equally into first and second class 
committees. The members from each of these sections would 
then elect one of their own number for each of the standing com- 
mittees, placing each member as nearly as possible upon an 
equal number (with other members) of committees of each class, 
each standing committee so chosen to elect its own chairman. It 
is argued that under this plan each legislator would have as many 
votes as there are standing committees, and the persons for 
whom he must vote would be from his own neighborhood. If he 
were not acquainted with their character and special qualifica- 
tions, as there would be only ten or fifteen to select from, he 
would have time in the course of the campaign and before the 
meeting of the Legislature to learn their qualifications by asso- 
ciation with them and their neighbors, who would be uninflu- 
enced by any lobby, and whose private motives, if any, would be 
understood by the legislator. The member’s vote could then be 
cast in each case with reference to the particular questions in- 
volved. Men of special qualifications could in this way be as- 
signed to duties for which they might be best fitted.! 

One weakness in such a program, some would argue, is its rec- 
ognition of locality. Already we attach far too much weight to 
geographical considerations in all our legislative bodies, large 
and small. Locality influence is a great drag on good lawmaking. 
If recognition of locality were made the initial factor in commit- 
tee selection, would not its importance be still more exaggerated? 

Others would take just the opposite view, seeing gain instead 
of loss. Hilary A. Herbert, who served in Congress sixteen years 


1 James Montgomery Rice, ‘‘ An Indispensable Change in Legislative Method,” 
The Independent, January 1, 1903. 
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before he became Secretary of the Navy, looked at it that way, 
averring it to be an “undeniable” advantage of our committee 
system that it brings members of different sections into close 
personal relations with each other. ‘The extent of population 
and territory, the variety of climate and products, with the geo- 
graphical distribution of our industries, result in a constant 
clash of interests. It certainly is desirable that those who are to 
reconcile these interests should be able to attribute to each other, 
where they exist, the virtues of patriotism and integrity.” ! 

A more important problem is presented by any program for 
committee choice that does not take partisanship into account. 
Ours is a government of parties, the chief merit of partisanship 
is party responsibility, and party responsibility cannot be had 
without party organization and control. Mr. Wilson, indeed, lays 
so much stress upon this that he criticizes the representation 
of both parties on committees and presents arguments in favor 
of having them composed entirely of members of the majority. 
The advantage, as he views it, would be a compact opposition 
to face the organized majority. ‘‘Committee reports would be 
taken to represent the views of the party in power, and, instead 
of the scattered, unconcerted opposition, without plan or leaders, 
which now sometimes subjects the propositions of the commit- 
tees to vexatious hindrances and delays, there would spring up 
debate under skillful masters of opposition, who could drill their 
partisans for effective warfare and give shape and meaning to 
the purposes of the minority. But of course there can be no 
such definite division of forces so long as the efficient machin- 
ery of legislation is in the hands of both parties at once; so long 
as the parties are mingled and harnessed together in a common 
organization.” ? 

Mr. McCall takes issue with this. “It is by no means neces- 
sary to have a committee unanimously of one party, in order 
that it may report a party measure,” he says. ‘There is always 
a decided preponderance of membership taken from the party 
controlling the House, so that upon a partisan question the com- 
mittee will almost invariably reflect the views of the majority of 
the House. That being the case, the representation of the mi- 
nerity upon committees rather intensifies than does away with 
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partisanship. Upon all political questions the warfare begins in 
committee. The provisions of bills are sifted, witnesses are ex- 
amined and cross-examined, and arguments are made in this 
miniature assembly as they would be in the House itself. The 
proceedings often are not lacking in acrimony and party passion, 
and, when the question is finally brought before the House, both 
sides are better armed to wage a party warfare. The minority, 
as well as the majority, is enabled to perfect its policy, and often- 
times it antagonizes the measure recommended by the majority 
with a bill of its own.” ! 

This presentation of the case is accurate in the matter of com- 
mittees concerned with distinctly partisan questions, such as the 
Committee on Ways and Means, of which Mr. McCall was long 
a member, but its application to much the greater part of the ~ 
committee work in Congress is to be questioned. Just as impor- 
tant a committee as Ways and Means is that on Appropriations, 
which rarely is affected by partisanship. When its great bills 
come into the House, the ranking member is likely to make a 
critical speech for political effect, but within the committee room 
there has been no factitious opposition. On the contrary, all 
have worked together for economy. The same harmony of pur- 
pose to subordinate partisanship to considerations of the com- 
mon welfare is characteristic of probably nine tenths of commit- 
tee deliberations in Washington. I have seen the minority of one 
committee actually contribute more than the majority to the 
success of its work, as a result of the fact that several of the mi- 
nority members had served on it longer than most of the major- 
ity and were better acquainted with its problems. No desire for 
party advantage ever came to the surface. That we were party 
members was recalled only by some playful jest. 

Not long ago the public heard a good deal about congressional 
committees working by majorities alone. It was told of commit- 
tee reports on very important measures not seen by the minority 
until the day of presentation. It was told of meetings to which 
the minority members were not even invited. If that had been 
an altogether new thing it might have been ominous, but as it 
was not unknown in previous stages of congressional partisan- 
ship, unexcitable men presumed it was but a recurrent phenome- 
non, presently again to wane. So it proved, for our entry into the 
World War drove committee partisanship almost out of sight. 

1 The Business of Congress, 56. 
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It returned to prominence but once in the course of the first Con- 
gress after the war. However, this is a period when all party dis- 
tinctions are largely superficial and artificial. When genuine is- 
sues of policy come again, doubtless they will find reflection in 
Congressional practice. 

Some of the State Legislatures are intensely partisan, but I 
much doubt if in many it is the custom to carry partisanship into 
the committee room. To my certain knowledge party affiliations 
are virtually forgotten by every Massachusetts committee. Of 
course once in a while something may divide because it directly 
concerns party affairs, such as a matter of reapportionment, but 
taken by-and-large the Massachusetts Legislature is in practical 
effect a non-partisan body in its technical processes. Out of sev- 
eral hundred committee votes that first and last came under my 
own observation, I doubt if a dozen showed any trace of partisan 
motive or bias. 

To be sure, in Massachusetts as in all the other States, the 
majority control of committees goes to the dominant party, 
carrying out the theory that one party or the other should in gen- 
eral be responsible for the aggregate product of the session, to be 
returned to control if that has been good, to be thrown out if it 
has been bad. Minorities, though, are never so unpatriotic as to 
try deliberately to make that product bad for the sake of party 
advantage. Given the chance, they are always glad to try to 
help make it what they think to be good. Whether it be good or 
bad, the point is that under the party system the minority is not 
to be held responsible. Therefore it does not expect to control 
any committees. Thereby, too, it is kept out of temptation. A 
notable example of what may follow, on the rare occasions when 
an American Speaker makes up a committee with a majority out 
of harmony with the majority of the House, comes from the Con- 
gress of 1858, when Speaker Orr gave eight out of fifteen places 
to members who had voted against the formation of a special 
committee to inquire into all the facts in connection with the Le- 
compton Constitution — a vital issue in the anti-slavery fight. 
This hostile majority of the committee refused to investigate, 
‘and the Speaker ruled that the minority has no right to make a 
report unless there is a majority report, nor even to complain of 
the refusal of the majority to obey the instructions of the House. 

In colonial times it was customary for the Speaker of the 
Massachusetts House to serve on committees like any other 
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member. The custom has not survived in Massachusetts, nor 
has it found much imitation elsewhere. The Speakers of the 
Illinois and Utah Houses, and the presiding officers of the Penn- 
sylvania and Arizona Senates are ex officiis members of all com- 
mittees, and possibly that is the case in a few other legislative 
bodies, but not in many. Little is to be gained and much is to be 
lost by the practice. Whatever encourages the presiding officer 
to take sides on much of the work is unfortunate. Were he to 
share in the votes of all the committees, he would be aligned on 
every issue before it reached the floor. As a matter of fact it 
would be physically impossible for him to master all the ques- 
tions enough to warrant his sharing in committee reports, and 
his influence would be frittered away if he tried to have a finger 
in everything. 


CHAIRMEN 


In the origin of select committees may be found the origin of the 
custom whereunder the man who moves for the appointment of 
a committee is usually made its chairman. At the outset in effect 
the mover asked the House to associate with him some other 
members in the study of a specified subject. As he was supposed 
to have the most interest in it, naturally he was put in charge, 
that is, made chairman, and naturally his name stood first in the 
list. From this it was an easy step to the notion that whenever a 
committee was appointed, in the lack of any contrary direction 
the man first named should be chairman. In England this is held 
to be only a matter of courtesy, every committee having the 
right to elect if it chooses. Perhaps in theory the same thing is 
true here, but custom has so firmly entrenched the idea that the 
man heading the list shall preside as to make it almost unheard 
of for anybody to suggest another course. Legislative rules in 
_ New Hampshire, Rhode Island, West Virginia, Ohio, Michigan, 
_ and possibily one or two other States do authorize a committee 
to elect, but were the authority exercised to the injury of the 
man heading the list and willing to serve, the usefulness of the 
committee would not amount to much. 

Congress left the matter to usage until 1804 when a singular 
complication compelled the framing of a rule. John Cotton 
Smith of Connecticut, who for several years had been chairman 
of the House Committee on Claims, was excused from further 
service thereon, and Samuel W. Dana, also of Connecticut, was. 
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appointed “‘in his stead.”’ Did this make Dana chairman? Dana 
said No, contending that he was to go to the foot as the last man 
appointed. The rest of the committee said Yes, and stood their 
ground until the problem had to be laid before the House. In 
the end the House decided to frame the rule so as to specify that 
the first named member would be chairman; ‘‘and in his absence, 
or being excused by the House, the next named member, and so 
on, as often as the case may happen, unless the committee, by a 
majority of their number, elect a chairman.”’ 

This harmonized with the system of promotion that had been 
familiar from colonial days in Virginia at least, and very likely 
in other colonies. Now it has become universal among American 
lawmaking bodies. It is a dangerous system, for sooner or later 
the man who has started at the tail end of a committee, if re- 
elected enough times, will knock at the door of the chairman- 
ship. He may be unqualified to preside over meetings or at hear- 
ings. He may have no capacity for defending committee reports 
on the floor. He may be a man whose reputation for honor is 
questioned — there are black sheep in every legislative flock. 
What shall be done with him? The puzzle has perplexed many a 
Speaker, and will always perplex, until something better than 
promotion by seniority is discovered. 

To single out Congress or a Legislature for blame by reason of 
this situation is absurd and unfair. Every manager of a com- 
mercial or industrial enterprise will testify that he has precisely 
the same problem, and that few things cause him more anxiety. 
Whatever the activity, we all know that experience counts for 
more than anything else, and promotion by seniority is nothing 
but the recognition of this. The difficulty comes when other 
considerations demand deviation from the normal. It is a more 
serious difficulty in Congress and the Legislatures than else- 
where, only because there is more of it. Out of about fourteen 
hundred chairmen of committees of the National House, less than 
seventy-five, it has been figured, have served as such for more 
than two terms. Probably the Legislatures would show a pro- 
portion just as pregnant with embarrassments. 

A corollary of promotion by seniority is the custom that a man 
shall not be dropped from a chairmanship without his consent. 
That custom has been twice broken in the United States Senate, 
under memorable circumstances. Stephen A. Douglas was in 
1859 deposed from the chairmanship of the Committee on Terri- 
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tories, which he had held since he entered the Senate a dozen 
years before. The affront came because he differed from Presi- 
dent Buchanan on the Lecompton Constitution issue. Likewise 
it was really due to the President, this time Ulysses 8S. Grant, 
that Charles Sumner was removed from the chairmanship of the 
Committee on Foreign Relations, in 1871, Sumner opposing 
Grant’s San Domingo annexation policy. The reason assigned 
was that he no longer maintained personal and social relations 
with the President and the Secretary of State — an unfortunate 
situation for a chairman of this particular committee. In the 
case of Douglas it was the Democratic caucus, in the case of Sum- 
ner the Republican caucus, that made the decision. 

The chairmen of the standing committees of an American law- 
making body are more responsible than any other group for the 
character of its product. This might be contested by Committees 
on Rules, and doubtless they do determine the fate of many im- 
portant questions, but the great mass of legislation depends on 
committee chairmen. Rarely does a measure become law against 
the advice of a committee, and rarely does the majority of a 
committee report against the advice of itschairman. He exercises 
this powerful influence, however, without any such adventitious 
aid as comes to the chairman of a committee on a private bill in 
Parliament. It is the rule in such a committee “that all questions 
shall be decided by a majority of voices, including the voice of the 
chairman, and whenever the voices are equal, the chairman shall 
have a second or casting vote.”’ May says this deviation from 
the ordinary rule of voting in select committees was rendered 
necessary by the peculiar constitution of group committees, 
consisting of five members only. When one member was absent, 
a difficulty arose in determining a question without some new 
regulation; for otherwise two members could have decided every 
question, although the chairman agreed with the remaining 
member.! 

The rule referred to by May in the matter of select committees 
is that the chairman can vote only where there is an equality of 
voices. In American committees the chairman usually votes like 
any other member, dispensing with the formality desirable in 
large bodies, where the presiding officer may well withhold his vote 
until the count shows a tie is to be broken. Once I served under 
a committee chairman who held not only that it was his duty to 

1 Law, Privileges, Proceedings, and Usages af Parliament, 303. 
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refrain from voting in all cases where there was no tie, but also 
that it was his duty to refrain from expressing an opinion. He 
was a most annoying chairman, for this reason, and much handi- 
capped the committee. 

Chairmen in American assemblies are almost invariably mem- 
bers of the dominant party. Once in a great while a minor chair- 
manship may be given to an unusually popular member of the 
minority who can be trusted to make no trouble. Where custom 
permits escaping the seniority rule of promotion, the most im- 
portant chairmanships are likely to be assured to men in per- 
sonal sympathy with the Speaker. His critics, of course, sneer at 
his giving the plums to his friends, but they would probably do 
the same thing were they in his place, and in this they would be 
fully justified. Normally it is the best course for the common 
advantage. Team-work in a Legislature is just as desirable as in 
any other joint activity of life. Harmonious codperation is es- 
sential to the best results. With this in mind it is doubtful if 
praise should be given to the practice, found here and there, of 
bestowing upon candidates for the Speakership defeated in the 
majority caucus the chairmanship of the most important com- 
mittees. Such consolation prizes can hardly be expected to wipe 
out all traces of resentment and jealousy. Doubtless there are 
exceptions. A recent Speaker of the New York Assembly gave 
to a defeated opponent the chairmanship of Ways and Means, not 
because of his having been a candidate, but in recognition of his 
fitness for the position, as well as by reason of the fact that he 
was a warm personal friend. In 1896 E. L. Bogart had said that 
to this chairmanship, that of by far the most important commit- 
tee in the House, the defeated candidate for the Speakership was 
always appointed. He averred it to be by no means unusual for 
a man to run as a candidate for the Speakership, knowing that 
he could not be elected, but in the hope that he might secure 
votes enough to entitle him to this chairmanship, which at that 
time would have made him the recognized leader of his party on 
the floor of the House.'! Since then such compensation of defeat 
has disappeared as a custom. 

Also the leadership in New York has been separated from the 
chairmanship of Ways and Means. Development in Massachu- 
setts has been along the same lines. Time was when the news- 


1 Financial Procedure in the State Legislatures, No. 181 of the pubs. of the Am. 
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‘paper reporters there had some warrant in speaking of the Chair- 
man of Judiciary as the House Leader, even though the actual 
leading was insignificant. Now matters are better organized 
with the ranking member of the Rules Committee (the Speaker 
being its technical chairman) the recognized floor leader, with a 
seat assigned to him as such. The lower branch of Congress has 
gone still farther by keeping the majority leader off all commit- 
tees of the House. It remains to be seen whether this will be 
permanently wise. The maintenance of an unofficial steering 
committee of the majority, with which the leader works, along- 
side an official Committee on Rules, through which he speaks, 
may some day develop serious friction. It would seem to be more 
logical to have the Rules Chairman the leader. Anyhow the 
leader has enough work to do without being on any other com- 
mittee. Also the work of no other committee makes its chairman 
naturally the House leader. Indeed it is only accident that makes 
the man best fitted to be Chairman of Ways and Means, Appro- 
priations, or Judiciary, the man best fitted to lead the House. 
Leadership is a task by itself, calling for abilities peculiar and ex- 
ceptional, 


CHAPTER VI 
COMMITTEE PROCEDURE 


In most of the States the whole committee system, or lack of 
system, gives the critics ground for demanding radical reforma- 
tion. As an illustration of the complaint, take that elaborated in 
a resolution of the Nebraska Legislature of 1913: “The legisla- 
tive committees are too large or too many, preventing full attend- 
ance when important measures are considered, and careful com- 
mittee work; the House and Senate committees do not meet 
together and days of delay in the legislative business arise from 
threshing over the same straw in the committees of both Houses; 
committees meet at night when the members are weary from the 
day’s session, instead of in the forenoon as is the practice in some 
States; the work of the sifting committee is unsatisfactory and 
there is no definite program adopted early in the session.” ! And 
this covers but part of the criticisms that might justly be made 
in almost every State of the land. Let us begin consideration of 
them with the first in the Nebraska list, that relating to size and 
number, 

It would be idle to rehearse the variations in the State Legis- 
latures. Suffice it to say there is no standard. Most of the com- 
mittees are too large. This has been a fault ever since Virginia 
developed the standing-committee system. In 1769 six Virginia 
committees had at the start 186 members, an average of thirty- 
one apiece, the largest having fifty-six. On top of this came the 
singular practice of extensive additions in the course of the 
session, so that at its end six committees had 242 members. 
Luckily in this particular the example of Virginia found no imi- 
tators. On the other hand, there was no disposition to accept the 
Pennsylvania practice. There as soon as a communication from 
the President had been read, it was submitted for analysis to a 
committee of three, who presently reported recommending com- 
mittees of three, in number sometimes as high as a dozen, upon 
such of the various subjects mentioned by His Excellency as it 
deemed worthy of the honor. This practice was applied also to 

1 Nebraska House Journal, 1913, p. 1348. 
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unfinished business revived from a former session or assembly. 
Pennsylvania has kept fairly well to its habit of uniformity in 
size, but has greatly increased membership. The forty-one stand- 
ing committces of its House have twenty-five members each, 
except three of thirty-five members, and one of forty. 

In Congress there has been a singular lack of size standards. 
At the opening of the 66th Congress (1919-21) there were 62 
House Committees — 1 of 25 members; 3 of 22 each; 13 of 21; 
3 of 19; 2 of 18; 3 of 16; 7 of 15; 4 of 14; 4 of 13; 2 of 12; 2 of 11; 
3 of 9; 12 of 7; 2 of 5; and 1 of 3. In the course of the session the 
Committee on Appropriations was increased from 21 to 35. The 
Senate had 74 committees — 1 of 20 members; 2 of 19; 1 of 18; 
5 of 17;5 of 16; 3 of 15; 3 of 14; 4 of 13; 5 of 12; 8 of 11; 1 of 10; 
6 of 9; and the rest of smaller numbers. In the course of this 
Congress the Senators at last awoke to the inconveniences of the 
situation and decided that beginning with the 67th there should 
be but 33 committees — 10 of 15 members each; 7 of 13; 1 of 12; 
8 of 11; 1 of 9; 4 of 7; 1 of 5; and 1 of 3. 

The growth in the number and size of American standing 
committees has been one of the remarkable phenomena of our 
legislative development. It has been partly due to the increase 
in both the volume and the diversity of business, partly to polit- 
ical reasons pressing for more and more committee places to be 
distributed as honors or rewards. 

If growth in business is a regrettable factor, calling for remedy, 
nobody would suggest that such remedy be sought in the way of 
trying to prevent response to the specialization of social activity 
that is the chief characteristic of our age; in other words, the 
subdivision of labor that is at the root of our problems social and 
political. The only other remedy for such pernicious effects as 
this has produced in the field of legislative labor, speaking of 
course broadly and not with detail in mind, is to take some part 
of the business out of the legislating assemblies. This is the 
English and Continental remedy of entrusting administrative 
legislation largely to administrative officials or bodies. 

The other main cause for the situation is far more simple, can 
be easily remedied, and ought to receive speedy attention. There 
is no legitimate reason why committee positions should exist 
solely for purposes of honor or reward. More than this, their ex- 
istence adds seriously to the impediments in the way of well- 

1L. G. McConachie, Congressional Committees, 25. 
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balanced organization and efficient committee work. It needs no 
evidence to prove that the more committee positions a man is 
asked to fill, the less efficiently will he fill each. To scatter hu- 
man energy not only creates fractions, but also often diminishes 
totals. Furthermore, the time limitations of a session compel 
interferences of committee hearings and put insurmountable 
physical obstacles in the way of proper performance of work. 

Nevertheless nearly all our legislating bodies have ignored 
these palpable facts and have brought themselves into situations 
more or less distressing, largely for the sake of distributing empty 
honors not worth the ink used to designate them. To illustrate, 
take at random the figures from a few States. The Illinois Senate 
with fifty-one members has 558 places on thirty-three commit- 

tees, about eleven places for each Senator; the House with 153 
members has 654 plaves on thirty-one committees, more than 
four places for each Representative. The Pennsylvania Senate 
with fifty members has 295 places on thirty-three committees, 
about six places for each Senator, not taking into account the 
fact that the President pro tem. is an ex officio member of every 
committee; the House with 207 members has 1070 places on 
forty-one committees, about five to a Representative. The 
Georgia Senate with forty-four members has 464 places on forty- 
four committees, more than ten for each Senator; the House with 
189 members has 1015 places on forty-eight committees, be- 
tween five and six for each Representative. 

In the first General Assembly of Iowa the House had fifteen 
standing committees and the Senate sixteen. In the Assembly of 
1915 the House had sixty-one, the Senate forty-four. In the 
course of the half-century, the House had standing committees 
on ninety-one subjects, the Senate on eighty. Many of these 
lasted but two sessions, others not much longer. At the start the 
usual membership of a committee was five, but since then it has 
ranged as high as forty-three. The House Committee on Agricul- 
ture and that on Ways and Means have had five, nine, twelve, 
twenty-five, seventeen, and forty members. In 1915 there were 
471 committee places to be filled by Senators, more than nine 
each, and 861 by Representatives, about eight each. 

Not all the Legislatures thus handicap themselves. A few pay 
attention to reason and system. In Massachusetts, for instance, 
the forty Senators are at this writing asked to fill but 122 com- 
mittee places, and there are only 319 places for the 240 Repre- 
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sentatives. Massachusetts uses the joint-committee system for 
the bulk of the work. The Senate and House have separately or- 
ganized committees on Rules, Judiciary, and Ways and Means 
(though they sometimes sit jointly), and a few small routine 
committees, but the great mass of the business is handled by 
thirty joint committees, ten of which are made up of three Sena- 
tors and eight Representatives each, and the other twenty of 
four Senators and eleven Representatives each. 

In 1911 the committees of the Wisconsin Senate were reor- 
ganized and were reduced in number from twenty working com- 
mittees to five. This gave each of the five a larger membership 
and placed each Senator on but one working committee. In the 
“Senate Manual” of 1913, Chief Clerk F. M. Wylie said this re- 
sulted in wider consideration of measures in committee; gave the 
committee reports more weight on the Senate floor, saving time 
there; and made possible continuous work by all of the commit- 
tees and full attention to committee work by each Senator. Pre- 
viously committees had often been compelled to adjourn because 
of the absence of a quorum. The Nebraska Legislature has also 
proved able to reform itself in this particular. In 1915 the num- 
ber of the Senate committees was reduced from forty-two, hav- 
ing 255 members, to twenty-eight, having 168 members; of House 
committees, from forty-seven, with 496 members, to thirty, with 
248 members. 

The conflict of committee duties in point of time is of course 
more hurtful in upper branches, for they are the smaller bodies, 
thus requiring each Senator to cover much more ground than con- 
fronts a Representative. Mr. Underwood pointed out to the Na- 
tional Senate, June 13, 1918, the reasons why the business in the 
committees of the House was far more carefully and earnestly 
considered than the same legislation at the hands of the Senate 
committees. In the House almost universally a member had only 
one important committee assignment, and he had ample time to 
give his entire attention to the business before that committee. 
In the Senate, of necessity, with the size of the committees and 
their number, all had to be assigned to several more or less im- 
portant committees. Repeatedly he had sat in a committee of 
the Senate having most important legislation before it, yet with 
only a simulated quorum of six or seven Senators hearing the 
witnesses and discussing the pending question for days, and 
then, when the final vote was to take place on the measure, in- 
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volving matters of great importance, Senators had appeared in 
the committee room to vote who had not heard the debate in 
committee, who had heard but little of the testimony, and who 
were voting on the request, suggestion, or information of some 
other Senator who was taking a partisan side of the question. 

In May of the following year the Republicans, coming into 
control, took a step toward meeting the situation by an agree- 
ment that no Senator should be chairman of more than one of 
the most important ten committees, nor a member of more than 
two of them. This was along the line of action taken by the 
Democrats in the House some years before when they had the 
majority, like action being taken by the Republicans when they 
succeeded to the control in 1919, with agreement that no 
Republican member of any one of ten specified committees should 
be assigned to any other standing committee. 

An interesting suggestion of another possible method of relief 
appeared in the California Assembly Daily Journal of January 
12, 1917, in an announcement by the Speaker suggesting a tenta- 
tive schedule of committee hearings. The proposal was that 
committees should be divided into groups, and no member be as- 
signed to two places in the same group. This might work out 
usefully if certain days in the week should be assigned for the 
hearings of the committees in each group. 

The chance of conflict between duties is increased by the prac- 
tice, wherever it may prevail, of referring matters to two com- 
mittees sitting jointly. This practice seemed reprehensible to 
the Massachusetts Joint Special Committee of 1911 created to 
consider the practicability of shortening sessions. The reason ad- 
vanced for urging the discontinuance of the practice was that it 
only redoubled the evils of having a large number of men at- 
tempt to wrestle with big problems, and of losing in joint work 
time that should be taken up by each committee with its own 
work. To my mind the interference with regular committee 
schedules and the resultant difficulty in getting a full attendance 
is a defect just as troublesome. 

Of course what should be the size of a committee is in some 
degree an arbitrary and conventional matter, and yet in the de- 
termination there are certain conditions that ought to be kept in 
mind. The committee has three functions: first, the acquiring of 
information and opinion from outside; next, the forming and 
formulating of judgment from within; thirdly, the persuading of 
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the House to adopt the conclusion reached. For the first and 
third of these, the committee can hardly be too large. The more 
numerous the members who have at first-hand heard the testi- 
mony and have listened to the arguments detailed with a length 
and thoroughness far more likely to be adequate than in the case 
of debate on the floor of the House, the more intelligent will be 
the judgment, with the less likelihood of its being affected by 
" caprice or accident. The more numerous the members who have 
conceived a personal interest in the measure and who are imbued 
with the esprit de corps natural to committee membership, the 
more efficient will be the defense of the committee report. 

On the other hand, the forming and formulating of preliminary 
judgment call for a membership small enough to permit that de- 
sirable interplay of ideas which is found to be most effective 
when but a few men sit round a table. The common experience 
of mankind is that boards, trustees, directors — in brief, confer- 
ring groups of all sorts — work to best advantage when they 
comprise from five to fifteen members. A larger number invites 
the formalities of oratory; may require some elevation of voice; 
brings the hampering influences of ceremony; discourages can- 
dor, frankness, bluntness; lessens the likelihood of attendance 
and punctuality; and weakens personal interest by diminishing 
personal sense of responsibility. 

The committees of the National Senate average to have about 
a dozen members each; of the House, about fifteen. In the House 
of Commons the most usual number of a select committee is fif- 
teen. Experience on committees of fifteen and of eleven mem- 
bers in the Massachusetts Legislature has led me to the conclu- 
sion that on the whole the committee of eleven is somewhat more 
advantageous, but the arguments nearly balance. Nearly all the 
committees of the Massachusetts Convention of 1917 numbered 
fifteen, and their work was satisfactory. The Committee on 
ae and Procedure, with nineteen members, proved a little too 
arge. 

The committee system of that Convention was carefully 
planned to secure one most desirable result. Barring the mem- 
bers of the Committee on Rules and Procedure, no delegate was 
assigned to more than one committee, and every delegate had 
one assignment. The plan worked admirably. No man could ex- 
cuse himself for neglecting committee work by the difficulty of 
being in two places at the same time. In three weeks the Con- 
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vention sat but once, leaving that period almost wholly free for 
committee work, and on resuming its sessions found that nearly 
all the committee reports were ready. This permitted the ar- 
rangement of an orderly program for debates, which was fol- 
lowed with reasonable accuracy. 

Of course it was impossible to apportion the work among the 
committees so that their burdens were equal, but the approach 
to equality was much closer than is found in a legislative session. 
The difficulties in this matter and the common lack of any at- 
tempt whatever to meet them have caused much of the prevalent 
criticism of the committee system, and indeed lie at the root of 
much of the inefficiency of our whole legislative system. Invari- 
ably some of the committees have far more to do than they can 
do well; some have far less to do than they could handle. Even 
so well-regulated a Legislature as that of Massachusetts has 
failed to solve this problem. In a recent session two committees 
were asked to consider less than twenty-five bills each; twelve, 
between twenty-five and fifty; eight, between fifty and a hun- 
dred: six, between one and two hundred: two, more than two 
hundred. In the Illinois General Assembly of 1917, of 1041 bills 
introduccd in the House 183 went to the Committee on Appro- 
priations and 277 to the Committee on Judiciary, these two com- 
mittees thus getting numerically forty-four per cent of the work. 

In Congress the situation is in some aspects even worse. In 
one term out of more than seventy Senate committees (as the 
number then stood) and nearly sixty House committees, only 
thirty-one Senate and thirty-two House committees acted on 
bills that became law. It was the judgment of Asher C. Hinds 
that only sixteen of the House committees were really desirable, 
for they handle nearly all the legislation of the House.' Samuel. 
W. McCall set a smaller number, saying that the chief work of 
the House is transacted in the first instance by fewer than a 
dozen committees, although at times half a dozen more may be 
prominent.? Speaker Champ Clark reduced importance to still 
smaller dimensions, saying in the House, December 14, 1917: “In 
the popular estimation the four great committees in this House 
are Ways and Means, Judiciary, Appropriations, and Foreign 
Affairs. Actually the members of the House know that in addi- 
tion to these two the Committee on Interstate and Foreign Com- 


1 “The Speaker and the House,” McClure’s, June, 1910. 
2 The Business of Congress, 47. 
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merce and the Post Office Committee are forcing themselves into 
that same class. These are the six committees that are always 
the greatest of our legislative committees. Occasionally some 
other committee becomes exceedingly prominent.” 

On the face of it this state of affairs deserves the savage criti- 
cism of which it is from time to time the target. Certainly there 
is grave question of the expediency of a system under which two 
thirds of the members of the House have no part in its most im- 
portant work. Yet nothing ever exists without something to be 
said for it, however weak the reasons advanced may seem in the 
eyes of the critic. In this instance a searcher for defense might 
find a peg on which to hang an argument, in the fact that inevit- 
ably the membership of any large assembly will vary greatly in 
respect of capacity and experience. Even distribution of talent 
among all the committees will result in each having a few strong 
men, with the rest of the membership made up of those less ac- 
tive, industrious, or gifted. Is this necessarily a better plan than 
to have the more important work concentrated in a few com- 
mittees made up chiefly of those believed to surpass in aptitude 
for lawmaking? 

What may be called either the aristocratic system or the oli- 
garchic will never lack for defenders, but it has palpable weak- 
nesses of no small consequence. It invites to favoritism on the 
part of whoever selects. It proceeds on assumptions about rela- 
tive merit that are often fallacious and always uncertain. It 
attaches undue weight to showy qualities, makes too little ac- 
count of the undemonstrative virtues. It arouses jealousies and 
heartburnings. It brings a great element of chance into the con- 
gressional career, disappoints many capable men, deters others 
from running the risk of idle oblivion. Many who suffer from the 
system feel precisely what Representative Alvan T. Fuller of 
Massachusetts put into words when in February of 1918 he re- 
signed his place on one of the ornamental committees and in his 
letter to the Speaker denounced the system. He did not wish by 
continuing his membership to appear to give even tacit consent 
to the existence of a useless committee. ‘“ Why,” he asked, 
“could not some of these needless committees that never meet, 
and that are occupying valuable room and employing secretaries 
and messengers that have no work to do, be utilized for various 
useful purposes, such as inspecting camps, soliciting labor for 
shipyards, doing any one of the hundred and one things that the 
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Government is in need of to-day? Instead of this you and I 
know that two thirds of our committees are useless and instead 
of being really busy the majority of our congressmen down 
here are telling stories and practising up to see who can spit the 
farthest.” 

This reference to the habits of some of his associates was not 
graciously received, and caustic rejoinder followed, but never- 
theless there was meat in his attack on the committee system. 
It ought to be possible to give at least some work to any and 
every committee permitted to survive. 

Why is ineffective life continued? It is for several reasons, of 
trivial consequence, yet not without explanation. The honor of 
even a useless chairmanship is not unwelcome to all men, and if 
the world demolished all its empty honors, no small part of the 
sum total of human happiness would disappear. More practical 
are the benefits coming directly with a chairmanship. A com- 
mittee chairman is likely to get somewhat more and better office 
room than otherwise; more of clerical assistance; and some small 
printing privileges. The other members of the ornamental com- 
mittees get nothing but material for making an impression on 
credulous constituents. Can it be seriously said that these 
things justify the system? 

Large committees that are overburdened may meet the situa- 
tion by the use of sub-committees. These are a common resort 
in Congress. Made up of from three to five members, usually 
with minority representation, these sub-committees attend to 
the technical part of lawmaking. They do a great deal of hard 
work and handle it so efficiently that as a rule, when the full com- 
mittee has been in agreement as to the result to be accomplished, 
the bills as drawn by the sub-committee are approved as written. 
The Ways and Means Committee, up to the time of our entry 
into the World War, followed the ancient doctrine that measures 
should be framed by their friends, and its sub-committees were 
made up of members of the dominant party. In the 63d Con- 
gress, for the preparation of the Underwood tariff bill, there were 
seventeen sub-committees of three or four members each, usu- 
ally three, selected from the Democratic members of the full 
committee. The practice has been resumed. 

Congressmen differ markedly in opinion over the utility of 
sub-committees. Representative Burton L. French, writing on 
the subject in the ‘“‘American Political Science Review” for 
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February, 1915, said there were then ten sub-committees of the 
Committee on Interstate and Foreign Commerce, each of which 
had to do with fairly different work, yet during the time W. P. 
Hepburn was its chairman there was but one standing sub- 
committee, that on “Aid to Navigation.”? When the committee 
was under the leadership of James R. Mann, there were no stand- 
ing sub-committees; select sub-committees were at times ap- 
pointed, but Mr. Mann held firmly to the conviction that the 
matters for the consideration of the committee could best be han- 
dled mainly through the deliberations of the committee’s entire 
membership. ‘The whole question of the advisability of main- 
taining sub-committees,’ says Mr. French, “is open to debate 
and there are those who would abolish all, or practically all, 
sub-committees and insist upon the committees of the Congress 
being the smallest units for the handling of the work.” 

In Iowa, where the larger committees of each branch have 
from one to two score members, it is said often to happen that a 
chairman, in order to keep his committee under control, will 
name small sub-committees of his friends to handle particular 
matters, appointing as the chairmen of sub-committees men who 
will heed his advice. Thus his wishes may get undue weight. 


JOINT COMMITTEES 


Tue Nebraska stricture, by reason of the days of delay from 
threshing over the same straw in the committees of both Houses, 
is particularly worth attention, not only because the injury is so 
widespread, but also because the remedy is so simple and so well- 
justified by long experience. The joint-committee system found 
in Massachusetts, Connecticut, and to lesser degree in a few 
other States, furnishes a solution of the problem that is complete 
and perfectly satisfactory. Under this system all bills are re- 
ferred to committees made up in part of Senators and in part 
of Representatives, with the exception that, in Massachusetts 
for example, some of the Ways and Means work and some of the 
Judiciary work is handled in separate sittings. The procedure 
committees, which do not pass judgment on the merits of bills, 
such as those on Rules, Engrossed Bills, and the like, sit sepa- 
rately. Rhode Island, New Jersey, and Wisconsin Legislatures 
do part of their work with joint committees. Several States have 
them on matters of finance. The Wyoming rule says that “any 
standing committee of the Senate acting with the corresponding 
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committee of the House, may, by vote of the two Houses, act to- 
gether as a joint committee for the preparation and introduction 
of bills of general interest, and such bills may be introduced si- 
multaneously in the two Houses.” Many of the States use joint 
committees for mere formalities. On the whole, however, it may 
be said that the system is a New England system. A New Eng- 
lander may be pardoned for saying that there are various good 
things in New England, not elsewhere appreciated. 

It probably would have been the national system, prevailing 
in Congress and in most if not all of the State Legislatures, had 
it not been for Lord Culpeper, Governor of Virginia. He found 
that customarily members of the Council (which was in effect the 
upper branch) had been sitting with the Committee on Proposi- 
tions and Grievances of the House of Burgesses. The defense of 
this practice was that otherwise every measure adopted by the 
Burgesses would have to be deliberately explained to the mem- 
bers of the Council before there could be any hope of its accept- 
ance, which would inevitably cause great delay and indirectly 
increase the burden of taxation. It was deemed to be especially 
desirable that members of the Council should sit with the com- 
mittee that had to do with litigation, its work being essentially 
judicial, and the argument was put forward that as appeals com- 
ing to this committee had been made to the two branches jointly, 
each should be represented at the hearings. The Governor, how- 
ever, thought the practice repugnant to the usages of Parlia- 
ment. It is said the House had the restoration of the former 
regulation so much at heart that for eighteen days its members 
declined to go on with the public business.! If the practice had 
become established in Virginia, undoubtedly it would have been 
taken into the Federal Congress, for at the outset the Virginia 
members of that body were exceedingly influential and they en- 
grafted thereon most of the parliamentary procedure to which 
they were accustomed. In turn the newer States, for the most 
part looking to Congress for example, would probably have 
taken over the joint-committce system. 

In the session of 1913 California seriously considered the en- 
tire recasting of her legislative procedure. A carefully drawn 
system of rules was prepared by Senator Leroy A. Wright, em- 
bodying what he considered the best practice in all the State 


1P. A. Bruce, Institutional Hist. of Virginia, u, 465, citing Colonial Entry 
Book, 1682-95; also see Hening, Statutes at Large, 1, 497. 
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Legislatures. One of its prominent features was the adoption of 
joint committees similar to those in use in Massachusetts. The 
system as a whole failed of adoption, but several of the sugges- 
tions were accepted.! 

Congress has less than half a dozen joint standing committees. 
They exist chiefly because of certain administrative powers 
given to them by statute, and only in exceptional cases do they 
act jointly with reference to proposed legislation. In the early 
days, however, the advantages of joint committees were not 
wholly ignored. Henry Clay made use of them in a noteworthy 
instance. The Missouri Compromise of 1820 admitted Missouri 
as a State without restriction as to slavery. The Convention to 
frame a Constitution contained two clauses very objectionable 
to the anti-slavery forces. One forbade the Legislature to inter- 
fere with slavery; the other directed it to pass laws to prevent free 
colored persons from settling in the State. This brought up the 
issue anew in the next session of Congress. The House wanted 
the admission of Missouri made contingent upon dropping these 
offensive clauses; the Senate did not object to their presence. 
Clay ended a bitter fight by securing the appointment of a joint 
committee, which accomplished what has been called the Third 
Missouri Compromise. 

Also in the early days of Parliament there were instances of 
the appointment of joint committees, but the practice did not 
grow and for many years there were none at all. Revival of 
the plan was urged in 1854, but it was held to be impracti- 
cable. Then in 1875 a committee of the House of Commons on 
Acts of Parliament recommended the reference of private bills 
to joint committees, on the ground that this would introduce 
greater simplicity, more rapidity, and corresponding economy. 
Sir Thomas Erskine May, the great parliamentary authority, 
warmly advocated the proposal, and declared that had it been 
adopted in 1854 it “would have saved the promoters and oppo- 
nents of private bills many millions.”’ Mr. Gladstone also strongly 
approved the idea. 

The chief obstacle in the way of the adoption of the suggestion 
in 1854 was the supposition that it was a privilege of the Com- 
mons to have on a joint committee twice as many members as 
the Lords. By 1869, however, it appears to have come to be un- 
derstood that the numbers from each House should be equal. 

1 Am. Pol. Sci. Review, vui, 244 (1913). 
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The presumed necessity for this has in Congress and most of the 
Legislatures been likewise the most serious difficulty. Yet the 
experience of Massachusetts warrants the emphatic assertion 
that the difficulty is wholly fanciful. Of course in a committee 
made up of four Senators and eleven Representatives, the Re- 
presentatives can outvote the Senators, but what of it? If the 
Representatives reflect the temper of their House, they will in 
the end block any measure they oppose, and they cannot secure 
affirmative action without the consent of the Senate. The skep- 
tics miscalculate because they assume there is something bind- 
ing and final in a committee report. Yet it is nothing more than 
a preliminary expression of opinion, to be taken by each branch 
for what it may be worth. What possible reason is there why a 
Senate should be unwilling to pay attention to the advice of 
eleven Representatives, or a lower House to the opinion of four 
Senators? What have the relative proportions of the numbers to 
do with the soundness of the advice? 

It is only as a matter of practical convenience that more Re- 
presentatives than Senators are put on a Massachusetts joint 
committee. The House is six times as large as the Senate, giving 
six times as many Representatives as Senators among whom to 
split up the work. Never is there any thought of rivalry or jeal- 
ousy or dignity or precedence. Doubters elsewhere have worried 
lest the petty prerogative of presiding over joint-committee ses- 
sions would make trouble. That never worries a Massachusetts 
legislator. For the Senate Chairman to preside, is taken as a 
matter of course; in his absence the House Chairman presides; 
both away, the ranking Senator present takes the chair. Not a 
trace of friction ever appears. 

In point of theory the most serious objection to the joint com- 
mittee springs from the singular belief that somehow it is in- 
consistent with the purposes of the bicameral system. It is said 
to have been on this ground that Vermont in 1917 abolished all 
joint committees. As a matter of fact the change in the rule hardly 
warrants so describing what took place. Previously the rule had 
said that Senate and House committees might meet together as 
a joint committee and make a joint or separate report. This 
was changed so as to direct that though committees might sit to- 
gether, they must take action and report separately. Here there 
seems to be recognition of the absurdity in arguing that in the 
gathering of information joint committees present anything 
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inconsistent with the spirit of the bicameral system. As for the 
other committee function, that of advice, it appears to me far- 
fetched indeed to suggest anything savoring of unconstitution- 
ality. The two bodies remain perfectly free to accept or reject the 
advice. What can there be of impropriety in looking for advice 
wherever convenience and expediency may suggest? 

Other difficulties are referred to by L. G. McConachie in his 
comprehensive work on ‘‘Congressional Committees.” He be- 
stows praise on the Massachusetts system, saying (in Appendix 
Iv, p. 366) that it ‘‘saves time and expense, divides business 
equally between the two branches, and minimizes the liability to 
misunderstanding,” but he goes on to add: “For a number of 
reasons it is more practicable in a State than in the national legis- 
lature.” However, the reasons that he submits (243-45) seem for 
the most part to go to the essence of the system rather than to 
have exceptional force in their application to Congress, and as 
they doubtless would be urged also in the State Legislatures not 
familiar with the system, they should be examined in the light of 
Massachusetts experience. 

Besides speaking of the balance of members and the possible 
jealousy between the branches, Mr. McConachie refers to the 
“objections to concentration of power in a few hands which are 
urged against the ordinary standing committees,” and says they 
“apply with manifold force to a joint committee.”” The answer is 
tbat these objections are unsound, and that if they had any va- 
lidity in themselves, the necessity of subsequent judgment by 
separate Houses would minimize their consequence. 

He further says ‘it has proved difficult, if not impossible, to 
pinish contumacious witnesses.” No such difficulty, so far as 
my knowledge goes, ever appeared in Massachusetts. Anyhow, 
it could be met completely and with the greatest ease by joint 
rule or by statute. 

“The slow process of concurrent resolution is necessary to in- 
struction and discharge.’”? Massachusetts almost never either 
instructs or discharges a committee. Under a sensible system it 
is not necessary. 

In explaining why joint committees were distasteful to the 
House of Lords, Sir Thomas Erskine May gave two reasons that 
we may be thankful do not apply in this country — the right of 
members of the Commons to meet their lordships without the re- 
spectful ceremonies observed at a conference, and their share in 
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the privilege of taking the evidence of sworn witnesses. Neither 
privilege nor punctilio puts a member of an American Senate 
on a higher plane than that of a Representative — for which 
Heaven be praised! 

Over against these objections, unsound and chimerical as for 
the most part they are, put the very clear and positive gains of 
the joint-committee system. In the first place, it is a great saver 
of time, not only for the lawmakers, but also for those of the pub- - 
lic who may be particularly interested. To require twice in a 
matter of public concern the attendance of petitioners, witnesses, 
and opponents is grossly unfair and stupidly wasteful. This, we 
have seen, is recognized in Vermont, where though committees 
must take action and report separately, they may meet jointly for 
public hearings. On the principle that half a loaf is better than 
no bread, this is good as far as it goes, but it throws away another 
time-saving opportunity of the joint committee, for when pre- 
liminary conference shows that the men who ordinarily epito- 
mize the attitude and feeling of each House cannot harmonize 
their views, it is loss of energy to let one group proceed with work 
almost certain to be thwarted by the other. If, however, prelim- 
inary conference can bring out something generally acceptable, 
time will be saved on the floor of one House or the other, perhaps 
both. Thus will be accomplished a prime purpose of the commit- 
tee system, namely, the working out of detail as far as may be, 
prior to study in the main body. 

In this matter of detail there is distinct benefit in some meas- 
ure of preliminary agreement that will avoid the danger arising 
from discussion in the two Houses of measures meant to accom- 
plish the same purpose, but differing in particulars. If Senate 
and House committees sitting separately report independent bills 
to the same end, controversy may center on the differences in de- 
tail rather than on the main principle at stake. If a joint com- 
mittee has reported, the emphasis is more likely to be on the 
principle approved than on what might have been the points of 
disagreement between two committees. 

The man who goes to Congress after experience in a Legisla- 
ture where the system of joint committee prevails, finds it hard 
to comprehend anybody’s patience with the complications, con- 
fusions, errors, and delays resulting from independent bills for 
the same purpose handled separately by the two bodies. The 
clumsy, time-taking machinery of the conference committee is 
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called into play chiefly to smooth out differences that would have 
been quickly settled in a joint-committee session. If these differ- 
ences reach the floor, as when a committee of one branch reports 
with amendments a bill that has passed the other branch, the 
attention of the pugnacious members is thereby called to issues 
often insignificant, with wasteful debate the result. The process 
of substituting the bill of one branch for the bill of another in or- 
der to gain time or escape trouble, invites the acceptance of un- 
desirable details that ought to be changed. 

The effects appear to be even worse in the Legislatures. For 
example, we are told that in 1910 in New York, with half the 
bills introduced in both Houses, there were about fifty cases 
where the same measure passed each House, and then passed one 
House a second time. There were seven cases of duplicates 
where the same bill passed both Houses twice and the two identi- 
cal bills were sent to the Governor. Two were discovered and re- 
called and five were left for the Governor’s veto. There were a 
few cases of duplicate bills where each bill passed its own House, 
but failed to pass the other.! 

Sometimes under the separate-committee system undue ad- 
vantage seems to accrue to bills introduced in the upper branch. 
Doubtless this may be accounted for in part by the probability 
that measures not coming from outside, but conceived by mem- 
bers themselves, are more wisely conceived by Senators than by 
Representatives. Yet it is also probable that the initial impetus 
given by the Senate is more potent in the House than that given 
by the House is in the Senate. Such adventitious influences are 
avoided by joint-committee reports No pride of authorship, nor 
prejudice against authorship, affects either body. This extends 
in & Measure to amendments made on the floor. If one House 
makes changes in a measure reported from a joint committee, 
they are less likely to arouse obstinacy in the other House than 
would like proposals coming in conflict with the report of its in- 
dependent committee. 

Experience shows that in actual working the joint-committee 
system allays rather than fosters prejudice and suspicion — a re- 
sult precisely the opposite of that feared on the score of pride and 
jealousy. Members of the two branches in the personal contacts 
of the committee room make friendships inconsistent with mis- 
trust and enmity. They come to understand and sympathize 

1 David Leigh Colvin, The Bicameral Principle in the N.Y. Legislature, 58. 
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with each other’s motives and purposes. Without in the least im- 
pairing the individuality and self-reliance of the two branches, 
this encourages harmonious coéperation. Few things surprise a 
man going to Congress fresh from the joint-committee system, 
more than the detachment of Senate and House. As bodies they 
are strangers to each other. Save for conference committees, 
they might almost as well sit at the opposite extremes of the con- 
tinent, or at different times of the year. The leaders confer once 
ina while, no doubt, but for the rank-and-file there is neither ac- 
quaintance nor interest. Rarely does a Senator deign to enter the 
House. Rarely does a Representative go to the other end of the 
Capitol from motives other than those of curiosity, unless he has 
occasion to consult a Senator from his own State in some per- 
sonal or political matter. The joint-committee system would 
break down unfortunate barriers. 

Still another benefit of the system lies in lessening the influ- 
ence of presiding officers. However high-minded and disinter- 
ested they may be, yet on the whole it can hardly be denied that 
ordinarily they would better not concern themselves with, at any 
rate, the detail of legislation. If the membership of a committee 
owes its very existence altogether to one man, and its work is to be 
largely at his mercy, there cannot fail to be an element of defer- 
ence in its attitude, to put the case mildly. The joint committee 
escapes these personal obligat'ons; it does its own thinking. 

Finally, the avoidance of responsibility is made harder. At 
the best there is altogether too prevalent a tendency for each 
House to pass measures to be killed in the other. With independ- 
ent committees this evasion of duty is facilitated. They can re- 
port slightly different bills, in the expectation, perhaps with an 
understanding, that each shall pass the House in which it is re- 
ported, and then be rejected by the other, allowing a majority in 
each House to get on record as favoring the principle, while 
secretly thwarting its application. 

Because of these merits the few Congressmen really familiar 
with the joint-committee system were encouraged when in April 
of 1922 standing committees of Senate and House came together 
for hearings on the President’s proposal for ship subsidy. Per- 
haps in the course of time this example may come to be often 
followed. Should it result in complete adoption of the sys- 
tem, great benefit to the processes of national legislation will 


accrue, 
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HEARINGS 


SEvERE criticism is often visited upon the committee system by 
reason of the circumstances of hearings and deliberations. The 
justice of the complaints and the wisdom of the remedies pro- 
posed cannot be appraised without knowledge of the historical 
phase of the subject and understanding of the principles in- 
volved. 

When American legislative practices were taking shape, Parlia- 
ment had developed a clear conception of its relation to the in- 
dividual citizen. The right of petition had been long established. 
Also conclusion had been reached about the right to be heard in 
behalf of or against a petition, but this was held to be quite an- 
other matter. 

If the conflicting claims and interests of individuals were in 
issue, with no distinct relation to the public welfare, the pro- 
posed measure was called a private bill and the parties were 
heard before the committee much as if it were a case in court, 
with the exception that in the first instance only the petitioners 
were heard. If the committee concluded to grant the prayer and 
brought in a bill, and if then the adverse parties asked to be 
heard, it was usual to make an order for the hearing of both 
sides. 

If a petition or proposal related primarily to the public inter- 
ests, that is, distinctly concerned the common welfare, there 
were two classes of persons who might seek a hearing: first, those 
who thought the purpose desirable or objectionable from the 
public point of view; secondly, those who thought it desirable or 
objectionable by reason of its bearing on private rights or inter- 
ests. At first blush it might seem as if the second group should 
get no consideration whatever and that the first group should 
get every consideration. Precisely the opposite was the conclu- 
sion that Parliament reached. It held the function of determin- 
ing what was desirable or objectionable, from the public point of 
view, to be peculiarly its own function, in the exercise of which it 
needed — more than that, should take — no advice from out- 
side. Also it held that though the public interest should be para- 
mount, yet the public interest ought to be subserved with the 
least possible injury to private interests, and for this reason pri- 
vate interests endangered ought to be heard. 

It will be seen that these theories have nothing whatever in 
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common with such conceptions of the purpose of committee 
hearings as prevail, for instance, in Massachusetts. On the other 
hand, they adequately explain the origin of the attitude of Con- 
gress and many of the State Legislatures. 

It will be further seen that these theories involved or implied 
a right to be heard on private bills, but that in the matter of 
public bills there was developed no right of hearing akin to the 
right of petition, for the hearing of private parties adversely af- 
fected by a public bill was a privilege granted rather than a right 
recognized. On this side of the water it has generally been held 
that no right exists in any case, whether public or private. When 
in 1888 the congressional Committee on Ways and Means saw 
fit to decline to listen to certain tariff arguments, the criticism of 
its course led C. P. Breckenridge to say in the May number of 
the “ North American Review”: “No one has a right as a mat- 
ter of right that he shall be heard by a committee of the House. 
The constitutional right of petition to Congress has nothing 
whatever to do with the claim to be heard in argument before a 
committee. It is a matter of discretion with a committee as to 
the mode in which it will seek information concerning subjects 
referred to its consideration.”’ In Massachusetts, where the 
greatest latitude is given to hearing petitioners and remon- 
strants, although they have no rights recognized by rule or stat- 
ute, their status being wholly a matter of custom, yet custom 
has secured to them about all that statute or rule might give. 

The Massachusetts attitude is the incarnation of the agency 
spirit, the idea that public opinion is to have free access to legis- 
lators, moulding their decisions as it may. The attitude of Par- 
liament, reflected in most of our legislative bodies, is the incarna- 
tion of its own judgment. Naturally the same attitude is found 
on the Continent of Kurope, where at any rate up to the time of 
the World War there was even less of true democracy than in 
England. Committee meetings of the Continental assemblies are 
as a rule private, in the sense that none but members of the 
Chamber have access to them, and in France privacy is so strict 
that unless the Chamber passes a special resolution, even Dep- 
uties are excluded from attending committees of which they 
are not members. The new Constitution of the German Com- 
monwealth (1919) specifies that the meetings of the Standing 
Committee on Foreign Affairs shall not be public unless the 
committee by a two-thirds vote otherwise provides. It shows, 
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however, imprudent liberality in directing that sittings of com- 
mittees of investigation shall be public, though permitting the 
exclusion of the public by a two-thirds vote. 

There are other aspects of the matter. Judgment, whether of a 
trustee or of an agent (assuming that some degree of discretion is 
vested in the agent), must be based on information. To get in- 
formation is one of the chief purposes of hearings. Anything 
that impedes this is undesirable, but it does not follow that a 
committee should necessarily expose itself to the time-wasting 
process of acquiring information through indiscriminate volun- 
teering on the part of whatever citizens choose to present them- 
selves. Reliance on that process brings in a great element of 
chance. Only by accident will it happen that the men best quali- 
fied to inform will be in attendance. If a committee is to be as- 
sured of help from experts on the subject in question, it ought to 
invite or even require the presence of those who know. This pre- 
caution is of much more real importance than various of the nos- 
trums commonly prescribed for committee evils. Critics would 
do well to shift their emphasis. 

Should committee sessions be open to the public? 

The question ought to be divided. There are really two issues, 
but in the mass of more or less misinformed acrimony on the sub- 
ject that has furnished a chapter to the muck-raking agitations 
of recent years, the two have generally been confused. Fairness 
calls for determining first whether hearings ought to be public, 
and secondly whether deliberations ought to be public. 

In Massachusetts and such other States as follow her example, 
hearings are almost invariably public. In Congress hearings are 
sometimes public, sometimes private. Investigations often pro- 
ceed behind closed doors, for the manifest reason that otherwise 
some witnesses would not be frank, perhaps would not attend, 
putting themselves if possible beyond the reach of the commit- 
tee. In various States — Iowa, for example — committee meet- 
ings are not public in the sense that any person may attend with- 
out special permission or invitation. Interested persons often 
ask permission to present their views, and sometimes a commit- 
tee invites persons to appear. 

Judging by Massachusetts experience, there is no valid ob- 
jection to having the doors wide open whenever any outsider is 
speaking. So little is ever to be gained by hearing anybody in 
“executive session,” and such a hearing makes so much trouble 
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by reason of the criticism it arouses, that publicity might well be 
an invariable rule. Delayed publicity of the sort secured by the 
congressional practice of printing the transcript of stenographic 
notes, does not go far enough. If there is anything in the testi- 
mony that the public wants to know or ought to know, it should 
be at the command of the press at the moment. Interested out- 
siders should have immediate chance to correct misstatements of 
fact, or, in the legitimate ways open to them, to rebut arguments. 

It is the Massachusetts custom to invite the attendance of the 
public by advertising hearings in the newspapers; by announcing 
them as far as practicable in a semi-weekly bulletin that gives a 
thorough record of the status of committee work; and by a daily 
calendar ready each afternoon, listing the hearings for the fol- 
lowing day. Much of the money spent on advertising has been 
wasted. The placing of it has been largely within the control of 
the clerk of each committee, and too much of it has gone where 
it might bring some political advantage through currying favor 
with publishers, rather than where it might attract the most at- 
tention. Scattered without system among various papers, there 
is no one advertising page where all of it can be found, and prob- 
ably in the aggregate it accomplishes less than is secured by the 
enterprise and public spirit of one paper (the ‘Boston Tran- 
script”) that runs the complete list daily in its news columns. 
The official advertising is phrased with the waste of words cus- 
tomary in legal announcements. Nothing but lethargy and in- 
difference prevents the systematic publication of complete lists 
in condensed form in the important papers of the different coun- 
ties, at the public charge, with a total outlay probably smaller 
than that now incurred, and at any rate with far more publicity. 
This ought to be one of the tasks of a Clerk of Committees. 
Were such an official created, another of his duties should be the 
systematic assignment of hearings, with proper classification of 
the petitions in appropriate groups. The Massachusetts Special 
Committee on Legislative Procedure recommended in 1915 the 
creation of such an official. He would be worth while in any 
Legislature. 

Congress has been strangely slow to see the advantages of sys- 
tem in these matters. Massachusetts members, familiar with 
the great conveniences of the practices in their General Court, 
have tried in vain to induce Congress to imitate them. 

The value of the opinion brought out by hearings is as uncer- 
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tain as that of the information. The opinion is the more danger- 
ous, for misinformation can be corrected, but there is no test for 
opinion. Ponder it for a moment, and you will see the risk in 
drawing inference as to the opinion of two million or so of adult 
human beings in a State like Massachusetts, from the views ex- 
pressed by five or fifty persons in a committee room. It may be 
said that these are the persons most interested, which may or 
- may not be true. Often it is not true. Unfortunately the per- 
sons attending are usually extremists, biased, uncompromising. 
Therefore no cautious legislator refrains from having at hand, 
metaphorically speaking, a bag of salt from which he may take 
many grains when he listens to speakers addressing a committee. 
The most to be said for opinion so furnished is that it may help. 

Whatever the real value of the information and opinion 
brought out by public hearings, there is another consideration 
not to be neglected. ‘I read of a custom,” said Sir Robert 
Philips to the House of Commons in 1627, when asserting the 
right of free speech in Parliament, — ‘“‘I read of a custom among 
the old Romans, that once every year they had a solemn feast 
for their slaves, at which they had liberty without exception to 
speak what they would, thereby to ease their afflicted minds, 
which being finished, they severally returned to their former sery- 
itude.”” In my own opinion not the least, and perhaps the great- 
est, of the advantages of public committee hearings is their sery- 
ice as a safety-valve. If the wild reformer, the crank, can but 
be heard, he is often content and thereafter for a while will do 
little mischief. Bottle him up and he will explode. If his imagin- 
ation fall short of the extreme, if he be not too unreasonable in 
his dreams, but merely somewhat ahead of his time, what he 
may say will help toward that instruction of public opinion 
which in time makes the world better. Many a useful reform has 
marched slowly and tediously through the committee rooms of 
the Massachusetts Legislature, year after year, in the end reach- 
ing its goal. Public hearings educate. 

The valid criticism of public hearings bears on their conduct. 
Often this is most unsatisfactory. Speakers are hurried or cut 
short. A deliberate, well-balanced, complete argument is next to 
impossible. Time presses, more want to be heard than the hour 
or two permits, committee members wax impatient. Brevity is 
requested or ordered. Topics deserving hours must be disposed 
of in minutes. Here as in every other stage of the lawmaking 
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process, overwork shows its baneful effect. The mischief will 
never be remedied until administrative details, the minutie of 
legislation, are relegated to more fitting tribunals. 

Meanwhile a useful palliative might be found in regulations 
governing procedure. The Joint Special Committee on Legisla- 
tive Procedure in Massachusetts recommended in 1915 that the 
President of the Senate and the Speaker of the House draft a set 
of such regulations for the guidance of chairmen. The special 
committee thought that there should be the same dignity, the 
same judicial impartiality as in a court hearing, and that those 
who appear either as proponents or opponents of legislation 
should know what to expect, and govern themselves accordingly. 
To-day, some chairmen allow questioning and cross-questioning 
from persons not committeemen, others refuse such privileges; 
some allow rebuttal, others do not. Many times chairmen fail to 
grant a proper division of time to both sides. People come long 

distances in opposition to a measure, sit and listen to proponents 
from Boston or the State House corridors all the forenoon and 
are then told that the opposition will be heard the next day! It 
would be a simple matter to divide the time into alternate hourly 
periods for each side, to have speakers hand in their names, and 
to have questions submitted in writing to the chairman. 

The Special Committee did not exaggerate in saying that 
“the method of procedure is dependent upon the whim of each 
individual chairman.” It might have defended the present gen- 
eration by pointing out that sundry unfortunate results are noth- 
ing new. For proof that at any rate we have not fallen from a 
state of grace, turn to Harriet Martineau’s lively description of 
what took place in a Massachusetts committee room more than 
eighty years ago, after Governor Edward Everett in his message 
of January, 1836, had expressed the opinion that the anti-slavery 
movement would injure the condition of the slave and endanger 
the Union. That part of his address relating to the subject was 
referred to a joint committee of five, and to the same committee 
were referred the communications from Governors of Southern 
States demanding the passage of laws against abolitionism. Har- 
riet Martineau, strong abolitionist, passed that winter in Boston 
and described the committee hearing: “I could not have con- 
ceived that such conduct could have been ventured upon as that 
of the chairman of the committee. It was so insulting as to dis- 
gust the citizens present, whatever might be their way of think- 
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ing on the question which brought them together. The chair- 
man and another of the five were evidently predetermined. They 
spared no pains in showing it, twisting the meaning of expressions 
employed by the pleaders, noting down any disjointed phrase 
which could be made to tell against those who used it, conveying 
sarcasms in their questions and insult in their remarks. Two 
others evidenced a desire to fulfill their function, to hear what 
the abolitionists had to say.” 

At a second hearing, Dr. Follen was stopped, as he was show- 
ing that mobs had been the invariable consequence of censures of 
abolitionism passed by public meetings in the absence of gag- 
laws. ‘‘He was desired to hold his tongue, or to be respectful to 
the committee; to which he replied, in his gentlest and most 
musical voice, ‘Am I, then, to understand that, in speaking ill of 
mobs, I am disrespectful to the committee?’ The chairman 
looked foolish enough during the applause which followed this 
question. Dr. Follen fought his ground inch by mch, and got out 
all he had to say. The conduct of the chairman became at last so 
insufferable, that several spectators attempted a remonstrance. 
... The abolitionists held a consultation whether they should 
complain to the Legislature of the treatment their statements 
had received, and of the impediments thrown in the way of their 
self- justification. They decided to let the matter rest, trusting 
that there were witnesses enough of their case to enlighten the 
public mind on their position. A member of the Legislature de- 
clared in his place what he had seen of the treatment of the ap- 
pellants by the chairman, and proposed that the committee 
should be censured. As the aggrieved persons made no formal 
complaint, however, the matter was dropped. But the faith of 
the abolitionists was justified. The people were enlightened as 
to their position; and in the next election they returned a set of 
representatives, one of whose earliest acts was to pass a series of 
anti-slavery resolutions by a majority of 378 to 16.” 1! 


1 Retrospect of Western Travel, 11, 167, 168. 


CHAPTER VII 
COMMITTEE DELIBERATIONS 


TueE second phase of committee action, that of deliberation, 
judgment-forming, conclusion-reaching, deserves quite inde- 
pendent consideration. Here the onslaught has been led by no 
less a person than Woodrow Wilson. In his book on ‘“‘Congres- 
sional Government,” and a score or so of years afterward in that 
on “Constitutional Government in the United States,” he de- 
scribed in a hostile spirit the secrecy of the deliberative processes 
in the committee rooms of Congress, but it was in ‘“‘The New 
Freedom”’ that he reached downright censure. Said he (p. 125): 

“The light must be let in on all processes of lawmaking. Leg- 
islation, as we nowadays conduct it, is not conducted in the 
open. It is not threshed out in open debate upon the floors of our 
assemblies. It is, on the contrary, framed, digested, and con- 
cluded in committee rooms. It is in committee rooms that legis- 
lation not desired by the interests dies. It is in committee rooms 
that legislation desired by the interests is framed and brought 
forth. There is not enough debate of it in open house, in most 
cases, to disclose the real meaning of the proposals made. 
Clauses lie quietly unexplained and unchallenged in our statutes 
which contain the whole gist and purpose of the act; qualifying 
phrases which escape the public attention, casual definitions 
which do not attract attention, classifications so technical as not 
to be generally understood, and which every one most intimately 
concerned is careful not to explain or expound, contain the whole 
purpose of the law. Only after it has been enacted and has come 
to adjudication in the courts is its scheme as a whole divulged. 
The beneficiaries are then safe behind their buiwarks.” 

And farther on (p. 129): 

“This is what sometimes happens: They promise you a par- 
ticular piece of legislation. As soon as the Legislature meets, a 
bill embodying that legislation is introduced. It is referred to a 
committee. You never hear of it again. What happened? No- 
body knows what happened. I am not intimating that corrup- 
tion creeps in; I do not know what creeps in. The point is that 
not only we do not know, but it is intimated, if we get inquisi- 
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tive, that it is none of our business. My reply is that it 7s our 
business, and it is the business of every man in the State; we 
have a right to know all the particulars of that bill’s history. 
There is not any legitimate privacy about matters of govern- 
ment. Government must, if it is to be pure and correct in its 
processes, be absolutely public in everything that affects it. I 
cannot imagine a public man with a conscience having a secret 
that he would keep from the people about their own affairs.” 

In the light of all this it is not without interest to note that 
when Mr. Wilson and the statesmen of the Allies conducted the 
epoch-making Council at Paris in 1919 and they were sharply 
attacked by the press because of the paucity of information 
given out, it was explained that owing to the conflicting views of 
the powers upon many questions and the necessity of reaching 
conclusions by unanimous vote, the decisions reached were often 
in the nature of a compromise, and that premature discussion of 
the issues by the public at large would greatly hinder such agree- 
ment. So it was deemed impossible to admit representatives of 
the press. 

Whether or not this episode led Mr. Wilson to modify his 
views about “pitiless publicity,’ those that he had expressed in 
his writings deserve serious attention by reason of the standing, 
learning, and ability of their author. Due respect forbids any 
harsh characterization, and yet the temptation is very strong. 
Any man who has approached the question from the other side, 
anybody who has had actual experience of work in legislative 
committees (which had not been Mr. Wilson’s fortune), must 
find it hard to be patient with such views. 

Can you watch the workings of the mind? Have the men of 
science yet invented an instrument that will photograph the 
brain in action? Who can measure motives? What process can 
be devised that will prevent a public man from having a secret? 
And what has conscience to do with the mental process of form- 
ing a judgment? 

It may, of course, be said that the public ought to hear every 
argument addressed to that judgment, whether advanced by an 
outsider or by a fellow member. But is not that purely fanci- 
ful? Would it be suggested that no legislator ought ever to con- 
verse with a fellow member or anybody else about any measure 
in hand, unless a reporter were within hearing? Nothing short of 
that would disclose the particulars of every bill’s history, which 
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Mr. Wilson says we have the right to know. The contention is 
wholly unpractical, and not justified by any rule of conduct in 
the daily relations of life. 

Furthermore, if such a thing were feasible, it would be im- 
politic. Why does the doctor talk privately with his patient, the 
clergyman with his parishioner, the lawyer with his client, the 
manufacturer with his superintendent? It is not alone to foil 
idle curiosity and escape gossiping tongues. The psychologists 
will find you a reason of far more importance. Men pose when 
strange eyes are fastened on them and strange ears are open to 
their words. No man is the same in private and in public. The 
more numerous the observers and auditors, the less the frank- 
ness, sincerity, confidence. Universal experience tells us that in 
all manner of conference and deliberation, we reach results more 
speedily and satisfactorily if those persons directly involved are 
alone. Behind closed doors compromise is possible; before spec- 
tators it is difficult. Men are loath to recede from their posi- 
tions, however extreme, if it must be done under the eyes of a 
critic. It will be said that this is a reason why committee con- 
ference should be open, but since compromise enters usefully 
into all other human relations, why exclude it from the commit- 
tee room? Were compromise in legislation thwarted, the wheels 
of government would stop. 

When a man thinks his words are to be repeated, he has an 
eye to the ultimate consumer. Instead of talking solely to those 
who are to make the immediate decision, he frequently talks 
with remote effects in mind. This would turn a public committee 
conference into a sparring spectacle for personal or party ad- 
vantage. It is for this reason that parliamentary law frowns on 
any reference in debate to what has been said in committee 
conferences. For the same reason it is not discreet to encourage 
the practice of repeating in conversation or to reporters the de- 
tails of deliberation. 

The complete justification of privacy is that its absence would 
enure to the injury of the public business. Common acceptance 
of this keeps anybody from seriously suggesting that the meet- 
ings of either the British or the American Cabinet should be 
public. In England the public is kept in the most complete ig- 
norance cf what goes on in Cabinet meetings. The minister who 
talked of their details would shock the sense of decency and lose 
his portfolio. In the United States the same need of privacy is 
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felt. Mr. Wilson said: ‘‘Government must, if it is to be pure and 
correct in its processes, be absolutely public in everything that 
affects it.” Notice that he did not restrict his dogma to legis- 
lative processes, but demanded that government must be abso- 
lutely public in everything. Yet “pitiless publicity” was not 
provided for the meetings of his own Cabinet. 

In discussing this matter Mr. Wilson used the word “secret” 
with an invidious implication. Other critics likewise employ the 
word, and “secrecy” as well, meaning to suggest something evil. 
Yet it is as unfair to say that legislation is secret, and therefore 
inferentially vicious, as it is to say that justice is secret, and 
therefore inferentially vicious, because juries deliberate in pri- 
vate. Of course the analogy if extended farther would be inexact, 
because the practices of the courts prevent any arguments from 
reaching juries except publicly, which would be impracticable in 
the case of committees, and because committees must explain 
and justify, which is not true of juries. But in the matter of 
deliberation, the two are alike, and in this particular when it is 
shown that the policy of the jury system is wrong, then may the 
same policy be rejected for the committee system. Neither in 
the jury room nor in the committee room does secrecy, if you 
please to call it such, involve any element of shame or fear or 
deceit. Legislators are neither cowards nor tricksters because 
they deliberate in private. They are but using in the public 
business those methods that have been found most efficacious 
and salutary in all the other relations of life. Those methods are 
based on the characteristics of human nature. He who would 
quarrel with them should not rest until he has changed human 
nature itself. 


ATTENDANCE AND VOTES 


REGARDLESS of whether committee sessions are public or pri- 
vate, they present sundry opportunities for reform. One of these, 
the chance to improve attendance, would promise more were it 
not so ancient as to make us fear it must be the result of an in- 
curable weakness of human nature. R. V. Harlow has collected 
instructive instances of what happened in the Revolutionary 
period. He found that all the way from Pennsylvania to Georgia 
there was the same tale of failure to attend meetings. Usually 
members dodged their responsibilities in this respect, and it took 
much prodding on the part of the chairman to get them to do 
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anything. In the Pennsylvania House a member once remarked 
that “every Gentleman must be sensible of the difficulty with 
which Committees are collected”; and again, “business con- 
signed to a large Committee was done by a few of its members 
or not at all.” In regard to a certain petition which had been 
referred by the Virginia House to a select committee, George 
Mason wrote that the members seemed inclined to favor it, ‘if 
this can properly be said of men who are too indolent to attend 
to anything. The Committee have met, or rather failed to meet, 
at my lodgings every morning and evening for this fortnight.” 
In North Carolina an irate legislator once complained that ‘the 
want of punctuality among members in attending committees 
has called for the exercise of more philosophy than I possess.’’ 
In Georgia carelessness in this respect became so general that 
the House was forced to impose a fine of sixpence on members 
who did not come to a committee meeting within fifteen minutes 
of the time fixed by the chairmen; if they did not come at all, 
they were fined two shillings.! 

Committee habits have not changed. Invariably a quorum is 
not present at the appointed hour. Yet it is as unsafe to assume 
this as to assume that a southern railroad train will always be 
late, and so there is heartrending waste of time by interested 
persons who fidget anywhere from ten minutes to an hour before 
proceedings begin. Members are constantly coming and going, 
_ with the result that only a very few of them hear the whole case. 
The petitioner generally goes away carrying a feeling of resent- 
ment and disgust, with the belief that he has not been treated 
with respect, sometimes not with common decency. 

The situation is far from being peculiar to the United States, 
but probably we have been more lenient toward it than other 
countries. In Sweden, if a committee member is absent for three 
consecutive sessions without lawful excuse, his place is to be 
filled by a new election. Besides, there is a unique way of secur- 
ing full attendance at committee meetings, which may be com- 
mended to the consideration of American Legislatures. In addi- 
tion to the regular number of committee members, each House is 
required to select supplementary members, in the proportion of 
one to every two, to serve in cases where regular members are 
unable to attend — what we should call substitutes or alternates. 
It is the duty of a regular member who knows he cannot be 

1 Legislative Methods wn the Period Before 1826, 114. 
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present to inform the chairman or secretary in time for one of 
these alternates to be summoned, the number of votes they had 
received at the time of their election determining the order in 
which they shall be called. 

In the English Parliament, unless leave of absence has been 
obtained, a member cannot excuse himself from serving upon 
committees to which he may be appointed, or for not attending 
them, where his attendance is made compulsory by the orders of 
the House. In 1846 W. S. O’Brien declined to serve as a selected 
member of a railway committee, and the Committee of Selection, 
not being satisfied with his excuses, nominated him to a com- 
mittee in the usual manner. He did not attend the committee, 
and his absence being reported to the House, he was ordered to 
attend the committee on the following day. Being again absent, 
and his absence being reported to the House, he attended in his 
place, and stated that he adhered to his determination not to 
attend the committee; upon which he was declared guilty of 
contempt, and committed to the custody of the sergeant-at- 
arms.! 

The quorum of a select committee of Parliament is in each 
separate case fixed by the House. Generally it is three for a 
committee of the Lords, five for a committee of the Commons, 
but these numbers are varied at pleasure. A committee cannot 
proceed without a quorum, and in 1849 it was made the duty of 
the clerk to call the attention of the chairman to the absence of a 
quorum at any time, in which case he was to suspend the pro- 
ceedings until a quorum could be procured, or adjourn the com- 
mittee to some future day. The quorum of the so-called ‘‘Grand 
Committee” of recent development, having at first sixty to 
eighty members and now forty to sixty, is twenty. 

Formal quorum requirements for committees are rare in the 
United States. From the stipulations of about a dozen Constitu- 
tions that there shall be committee action on bills, and of two 
that committees shall be in session to consider bills, it has been 
inferred that valid action might be conditional on the presence of 
a quorum. But what is the quorum? Not necessarily a majority, 
for that is only an arbitrary figure, and though common, not uni- 
versal. The quorum of a Committee of the Whole in the lower 
branch of Congress is but a hundred — less than a quarter of the 
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membership. However, it may be assumed that the majority 
quorum is the normal thing. So it is laid down in “Jefferson’s 
Manual.” The rules of the National House are silent on the 
point, but as they say “‘Jefferson’s Manual” shall govern where 
applicable and not inconsistent with the standing rules and or- 
ders, it would meet this question. 

To the Senate “‘Jefferson’s Manual” furnishes the parliamen- 
tary code, but in this particular there has been departure. Stirred 
to action by the growing difficulty in securing the attendance of 
a majority at committee hearings, and unwilling to reduce the 
number of committees and thus lessen the number of members 
getting the perquisites of chairmen, in 1912 the Senate decided 
that thereafter a committee might determine its own quorum, 
though this was not to be less than one third of the membership. 
It was, however, still required that a majority of a majority, 
that is, one more than a quarter of the full membership, should 
concur in a report. The change proved to be no check on a long- 
established practice of evading the quorum requirement by a 
poll taken as convenience permitted, usually by sending the clerk 
of the committee to absentees in order to get their approval. 

In September of 1919 this led to extended debate and a formal 
recognition of the situation. It was found that a certain measure 
which had been under consideration for some time had never 
been passed upon in a session of the committee reporting it, when 
a quorum was present, but a poll had been taken after the fash- 
ion customary in the case of most of the minor bills. It chanced 
that some thought this not a minor bill, or else it was thought a 
good time to settle the parliamentary question. So a point of or- 
der was made. The presiding officer ruled against it and was sus- 
tained, but by only two votes. The technical phase of the ruling 
was that the Senate, by making a rule permitting points of order 
to lie against reports of conference committees when they have 
exceeded their authority, had implicitly denied such points in the 
case of the reports of other committees. As the matter was left, 
committee majorities could thereafter with the support of this 
precedent completely ignore minorities if they saw fit, not even 
giving them a chance to hear bills read in committee. The dan- 
gers of this were pointed out by the leaders of the party domi- 
nant in the Senate at the time, but singularly enough the spokes- 
men for the minority deliberately abandoned their own protec- 
tion. Doubtless the reason was that as a practical matter the 
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strict application of old principles had been found to be no longer 
feasible, in view of the growth of work. 

Criticism of reporting without a vote in a formal session at- 
tended by a quorum has appeared in some of the Legislatures. 
For instance, it is said that, regardless of the constitutional pro- 
vision in Pennsylvania directing that there shall be a committee 
report on each bill, committees frequently report without a 
meeting. The chairman may secure the individual assent of a 
majority of his committee, or late in the session he may merely 
rise in the House and ask if any members of his committee are 
opposed to his measure; and if strong objection does not appear, 
he reports the bill favorably. Against such procedure a point of 
order that a bill was not considered in committee, will not be 
sustained, as it is not competent for the chair to go back of the 
committee report. 

M. Clyde Kelly tells us of a Pennsylvania instance where it 
was charged and never denied that the chairman of a committee 
had alone held a meeting and reported on a number of measures, 
among them being three ‘‘pinch”’ bills introduced by himself.” 
Not a single member of the committee was found who had been 
present at the meeting when such action was taken. Of course 
that sort of thing is quite indefensible, but it is hard to see any 
harm in getting individual approval separately for sundry rou- 
tine matters over which there can be little or no dispute. Ordina- 
rily a chairman would not be foolish enough to risk a report on a 
controverted bill without the formal approval of a majority of a 
quorum. Lacking this he would invite defeat on the floor. It is 
the part of wisdom for him to assure himself in advance of the 
support of as many of his associates as he can. Therefore the 
very conditions of the case preclude any great amount of abuse 
in the way of proceeding without formal authority. 

However, there are those who see enough danger here and in 
other directions to warrant demand for better regulation of com- 
mittee action. The argument was set forth by the Massachusetts 
Special Committee on Legislative Procedure in 1915, when it ad- 
vised that a roll-call record be kept of the attendance of commit- 
tee members at hearings and executive sessions. ‘‘ Many a man’s 
record on roll calls has affected his election, yet the committee 
work is fully as vital a part of legislative activity as any, and it 
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would seem to be as interesting to a man’s constituency to know 
whether he was faithful in his duty in that respect as well as in 
the other. It would be well to provide in some way that attend- 
ance should mean more than slipping into the committee room, 
recording himself, and slipping out again.”” The Committee be- 
lieved that such a record could be prepared under the direction of 
the committee clerk or his assistants in such a way that no in- 
justice would be done to a member of more than one committee 
meeting the same day. This record could be tabulated week by 
week and presented to the Legislature before adjournment Fri- 
day in order that it might appear in Monday’s Journal. As a 
further step, in order that there might be some hold over a few 
members, it was recommended that the presiding officer be 
given the power to ‘‘excuse”’ or remove, in his discretion, chronic 
delinquents. As in the case of other admirable recommendations 
of the committee, at this writing nothing has been done. 

By Joint Resolution No. 46 the Wisconsin Legislature of 1911 
made provision in the matter of committee hearings that in some 
respects is in advance of anything else that has come to my at- 
tention, and ought to be studied by every other legislative body 
in the land. Each committee is to keep a record, in which is to be 
entered: (a) the time and place of each hearing and each mect- 
ing; (b) the attendance of committee members; (c) the name of 
each person appearing before the committee and of the person, 
firm, or corporation in whose behalf such appearance is made; 
(d) the vote of each member on all motions, bills, resolutions, and 
amendments. This record is to be read and approved at the next 
regular meeting, and at any rate within ten days. So much of it 
as pertains to a bill or resolution reported upon is to be entered 
on a sheet accompanying the document, and a duplicate is to be 
filed by the Chief Clerk in such form as to be most accessible for 
the members and the public. 

The rules of the Illinois House, but not the Senate, make like 
requirements. Dodds says that at the end of the session in which 
the rule was adopted, no deliveries were made to the Secretary of 
State as had been provided. At the following session complaint 
was early made that bills were being reported unaccompanied by 
‘a report of the roll-call, and it is doubtful if Illinois has even yet 
succeeded in her purpose.! Had the votes of committees been 
entered on the Journals, the members could not have avoided 

1 Procedure in State Legislatures, 48. 
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going on record, for it would have been in the power of the minor- 
ity to have made trouble by protesting. 

The rule of the Minnesota House lacks the provision for filing 
with the report, for though the records are to be filed with the 
Clerk, and, after the session, with the Secretary of State, and at 
all times to be open to public inspection, no time for filing is di- 
rected. The West Virginia Senate calls for a committee record 
book in which shall be entered the time and place of meetings, 
the attendance of members, and the names of persons appearing, 
with the interests represented; a member may have a notation 
made as to the cause for his absence at a previous meeting, and 
in the want of such an explanatory note, the presumption is to be 
that the absence was without reasonable excuse. At the end of 
the session this book is to go into the archives. The Vermont 
Senate and House require a similar record book, and make pro- 
vision that it shall include lists of persons requesting to be heard, 
the notice, if any, given to them, and the votes. In the case of 
committees of the New York Assembly, with minor exceptions, 
the names of the members present when a report was agreed to 
and how each member voted thereon are to be entered on the 
Journal of the House. The Senate requires only that a report of 
a committee, made otherwise than by a majority of the commit- 
tee present at the time the report is made, shall give the names of 
the members of the committee favoring such report. 

The record of votes is sometimes secured without specific rule 
about record of attendance. Thus in the Florida House a com- 
mittee report is to include a record of the Yea-and Nay vote. 
The Iowa House also requires a Yea-and-Nay-vote in committee 
on a motion finally disposing of a bill, but excepts the commit- 
tees on Appropriations and Judiciary. Minutes of committee 
meetings are to be properly kept and at the end of the session 
filed with the Chief Clerk. . 

In the British House of Commons since 1829 the name of 
every member addressing questions to witnesses before select 
committees has been published with the minutes of the evidence; 
and in 1852 the same practice was adopted by the Lords. Sir 
Thomas Erskine May thinks the requirement not unimportant, 
by reason of its extending the personal responsibility of members 
as well to the House as to the public. “It displays the intelli- 
gence, the knowledge, and the candor of the questioners; or their 
obtuseness, ignorance, and prejudice. It exhibits them seeking 
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for truth, or obstinately persisting in error. Their presence at 
each sitting of the committee, and their votes upon every ques- 
tion, are also recorded and published in the minutes of the pro- 
ceedings.” ! 

In Iowa a committee is not to take final action on the same 
day on which a public hearing has been held. The wisdom of 
this is very doubtful. To be sure, it prevents precipitate decision 
and gives time for the reason to throw off the spell of eloquence 
or forget the appeal to sympathy. Every man learns by expe- 
rience the wisdom of “sleeping on’”’ a proposal. Nevertheless, 
there is great advantage in reaching a conclusion while facts are 
fresh in mind, before the pressure of a legislative session has 
dimmed the memory with an intervening throng of problems. 
Furthermore, decision ought to be made by those who have 
heard the testimony and the arguments. Delay often gives the 
controlling votes to members who were absent, who have none 
but second-hand information, and who are informed as to but 
one side of the case. Perhaps a wise solution would be reached by 
requiring an immediate vote after a hearing, to be subject to re-. 
consideration within a specified number of days. This of course 
should apply only to a brief, simple bill containing but one im- 
portant proposition. In the case of complicated matters, noth- 
ing more than a test vote on the general question of policy in- 
volved should be taken forthwith. 


REPORTS 


THE impression prevails that letting committees refrain from re- 
porting on measures referred to them — the process described as 
pigeonholing, suppressing, smothering — is the common prac- 
tice among the State Legislatures. As a matter of fact, however, 
provisions intended to prevent this are found in about three’ 
quarters of the States. The favorite course is to specify a certain 
number of days within which the committee shall report. This 
ranges from four days in the Nebraska Senate and the Colorado 
House to twenty-five in the Minnesota Senate, with ten days 
the most common number. The half-dozen States where only a 
week or less is allowed for committee deliberation evidently at- 
tach no value to duly advertised hearings, an orderly schedule, 
and thorough work, for that is impracticable if reports must be 
made no more than seven days after commitment. 
1 Const. Hist. of England, 1, 408. 
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A variation of this course appears in the Connecticut joint 
rule directing that a committee shall “report its opinion” on 
each measure referred to it “within two weeks of final action 
by the committee.” Why even two days of delay should be per- 
mitted after final action is inexplicable. 

Another method is to set a day on or before which all reports 
shall be made. Thus a New York House rule says committees 
shall make final report on or before April 5. Massachusetts goes 
into detail with the schedule set forth in the rules. The session 
begins on the first Wednesday of the year. Petitions, bills, etc., 
are to be in the hands of the Clerks by the second Saturday 
thereafter, and are all referred before the fourth legislative day 
following. Reports are to be made by the second Wednesday in 
March, but by concurrent vote the time may be extended until 
thesecond Wednesday in April, and in practice this is always done 
without question if a committee wishes. Thereafter if the Com- 
mittee on Rules advises against further extension, it may be had 
only by four-fifths vote — a provision never called into play, but 
effectually serving to scare or shame committees into expedition, 
for no committee chairman likes to ask for more time. The Wis- 
consin Assembly has made some progress toward system by a 
rule that all business referred to a committee shall be taken up 
within two wecks, and by requiring that each chairman shall re- 
port every second week the number of bills on hand. This is a 
gain over such a perfunctory rule as that of the California Sen- 
ate, where committees are to report ‘‘as soon as practicable,” 
or the spineless requirement of the New Hampshire House that 
“the committees shall promptly consider and report on all mat- 
ters referred to them.” 

A dozen or more of the Legislatures prefer to approach the 
problem by rules meant to furnish a way of compelling the com- 
mittees to make report. This remedy was to some degree an out- 
come of the reforming spirit that reached the acme of its impor- 
tance in the Progressive campaign of 1912. In Pennsylvania, for 
instance, up to that time the rules provided that though a com- 
mittee might by simple majority vote of the House be discharged 
from further consideration of a bill, it should not be so dis- 
charged if ready to report. They further provided that a nega- 
tive report of a committee could be overthrown only by a ma- 
jority vote of all members elected. The result was that a commit- 
tee compelled to report on a measure it did not favor made a 
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negative report, which was never defeated, for the requirement 
of an absoute majority made defeat practically impossible. 
When the rules were revised in 1913, in order to limit the power 
both of the Speaker and of the committees over the action of the 
House itself, change was made in this respect so that sixty mem- 
bers (a little less than one third of the whole membership) might 
discharge a committee, and that a majority of those voting might 
place a bill on the calendar. 

In the Maryland Senate, which gives committees twenty days 
on measures introduced in the first thirty of the session, and fif- 
teen days on those coming in later, a bill is to be returned on de- 
_ mand of any three Senators unless extension of time has been 
granted; and the feelings of the committee are to be soothed by 
the knowledge that ‘‘such demand shall not be construed as a 
reflection upon or a discourtesy to any such committee.”’ In the 
_ New Jersey House on the written request of fifteen members a 
committee must report within twenty-four hours. The author of 
a bill that has been held by a committee of the Indiana Senate 
for six days, or any other member, may call the fact to the atten- 
tion of the Senate, and unless the time is extended, the bill must 
be returned on the next legislative day, either with or without 
recommendations. 

The rule of the Illinois Senate says a majority of the Senators 
elected may recall a bill, which would seem to imply that a casual 
majority may not. Any Ohio Senator may demand return after 
fifteen days, and this is to constitute a demand of the Senate it- 
self, bringing the bill or resolution at once before that body. In 
the Utah House the Speaker on four days’ notice may require re- 
port. Five Tennessee Senators may compel the Committee on 
Rules to recall any bill and place it on the calendar. In the 
North Dakota House any bill (except an appropriation bill) not 
reported in five days goes automatically on the calendar of the 
Committee of the Whole. A member of the California House 
may at the end of fifteen days request report, and if then it is not 
made within three days, the House may vote for return of the 
measure. In the Missouri Senate after ten days on the request of 
any Senator a bill is considered to have been returned. 

Two of the States have put the subject into their Constitu- 
tions. Kentucky said in 1890: ‘‘Whenever a committee refuses 
or fails to report a bill submitted to it in a reasonable time, the 
same may be called up by any member, and be considered in 
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the same manner it would have been considered if it had been re- 
ported.” Michigan, in 1908, limited the power of the Legislature 
to make its own rules, by saying it “shall not adopt any rule that 
will prevent a majority of the members elected from discharging 
a committee from all further consideration of any measures.” 

It is in the direction of discharging committees that the Na- 
tional House has looked of late for relief from what sundry states- 
men deem the tyranny of the situation. In the early days of 
Congress it was possible to discharge committees without serious 
trouble, but when business had grown to the point of compelling 
keen contest for precedence, it became apparent that if motions 
to discharge could be freely made, they would sadly interfere 
with orderly routine. In 1867 Speaker Colfax stated incidentally 
that a motion to discharge a committee was not a privileged 
motion. In 1884 it was proposed that when a bill was not re- 
ported within thirty days after reference, a motion to discharge 
should be in order, but Thomas B. Reed and Samuel J. Randall 
pointed out the impracticability of the suggestion and it was 
rejected by 56 to 115. A straight-out ruling on the question of 
privileged motion came in 1898, from Speaker Reed, in the 
negative, and he was sustained by 169 to 125. He knew and a 
majority of the members knew what it would mean if the friends 
of each of twenty thousand measures could demand privilege for 
a motion to discharge. 

Yet the situation was not satisfactory. The only way to get at 
an obstinate committee was through the Committee on Rules, 
and this was of no help to the minority, or indeed to a majority 
not pugnacious enough to coerce the leaders. Discontent gath- 
ered strength through a dozen years and then in 1910 reform in 
this particular was made one of. the tenets of insurgent faith, 
with the result that there was achieved what was hailed as an 
important victory. A “Calendar of Motions to Discharge Com- 
mittees” came into being, which every Monday was to give 
members a chance to pull their pet measures out of the grave. 
Under the rule as adopted in 1910 and amended in 1912, notice 
of such motions is to be given at least seven days in advance, and 
recognition for them is to be in the order in which they have been 
entered. The motion is not to be submitted unless seconded by 
a majority by tellers. If that is secured, there may be twenty 
minutes of debate, and then the motion to discharge must get an 
affirmative vote of a majority of the full membership. The hopes 
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of the reformers were dashed by the result. Said Representative 
Campbell on the floor of the House December 6, 1915: “There 
was not one bill or resolution considered on that calendar in the 
63d Congress, for the reason that the rule is not workable.” It 
remains a dead-letter. 

In the eagerness to coerce committees, it has generally been 
overlooked that turn-about is fair play and that they ought to be 
protected in a reasonable chance to do their duty. This has been 
taken into account by the New York Assembly, which says that 
a standing committee is not to be discharged from the considera- 
tion of a measure except by a vote of a majority of all the mem- 
bers elected. No committee is to be discharged, nor is an adverse 
report on a bill to be received, until after reference the bill has 
been printed and put on the desks of members, and subsequent 
thereto the committee has held a meeting, or in case of no such 
meeting ten days have passed since the bill was placed on the 
desks of members. In the Pennsylvania Senate, “‘no committee 
shall be discharged from the consideration of a bill within five 
days of its reference, without unanimous consent of the Senate.” 

There can be such a thing as too much haste demanded of 
committees. Long and complicated measures deserve even more 
study than the usual limitations of legislative work permit. The 
impatience of the newspapers in this regard sometimes passes 
the bounds of reason. They seem to think celerity the only vir- 
tue a Legislature should cultivate. They want perfected laws to 
begin coming out of the hopper within two or three days after 
the members assemble, and thereafter they are ever hurry- 
ing the stream. From their criticisms the public gets the notion 
that the Legislature is lazy, procrastinating, indifferent. Mean- 
time the really important work of the session is going on out of 
sight, where earnest men behind closed doors are wrestling with 
big problems, trying to reconcile differences, smoothing out diffi- 
culties, polishing language, anxiously striving to accomplish a 
result that shall be for the public welfare; in short, performing as 
best they can the most difficult task in all the world, that of 
making good law. Be patient with them. Give them reasonable 
time. 

All the legislative rules on the subject of committee reports are 
to be taken with a grain of salt, most of them with many grains 
of salt. Few formal requirements are more modified by custom. 
Often the rules appear to be wholly ignored. For example take 
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Iowa, where the House requires a report within ten days, unless 
extension of time is voted. In 1915 only about one third of the 
bills were retained by House committees less than ten days. The 
Senate rule, requiring report within fifteen days, was somewhat 
better observed, but a separate rule regulating the appropriation 
committee was not enforced at all, nor was a like rule in the 
other branch. Of four resolutions in the House asking for reports 
on bills that had been retained more than ten days, only one was 
adopted. When committees reported within the time limits, 
they evidently did so at their own pleasure. Hichborn in his 
“Story of the California Legislature of 1909” says (p. 12) that in 
spite of the Assembly rule requiring all bills to be reported back 
within ten days, the Commonwealth Club bills, referred to the 
Judiciary Committee January 15, were not acted upon by the 
committee at all. They remained in the committee sixty-seven 
days. The Direct Primary bill was held up in the Senate Com- 
mittee on Election Laws from January 8 until February 16, 
though the Senate rule called for report “as soon as practica- 
ble.” 

These typical instances suggest why it is impossible to esti- 
mate how general may be the actual practice of smothering bills 
in committee. There can be no question, however, that it is 
widespread. Professor Reinsch found that during a period of 
years in Illinois, on the average about thirty per cent of the bills 
referred did not issue again from the committee chamber.! On 
the other hand, H. W. Dodds informs us that at the 1915 session 
the committees of the lower House in Illinois reported more than 
three quarters of the bills referred to them. Dodds also says 2 
that in the same year the committees of the Ohio Senate killed 
twenty-six per cent of the bills introduced in that body, while 
forty-nine per cent of House bills met their fate in the House 
committees. In Indiana and Kansas less than fifty per cent were 
stifled in committee and in Michigan less than forty per cent. 
The percentage of committee executions to total number of bills 
considered in New York averages about thirty-five in the As- 
scmbly and forty in the Senate. In South Dakota all bills except 
those of the most trivial character are reported favorably from 
the committees. Professor Reinsch concluded that it is in the 
States where the political organization is strong that the per- 
centage of bills smothered is largest. The reverse of this may be 

1 American Legislatures, 169. 2 Procedure in State Legislatures, 57. 
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one reason why in Massachusetts a General Court never dreams 
of going home until every bill has been reported, but then the 
babit of living up to rules is strong in Massachusetts. 

The United States is not the only country where this feature 
of legislative work has made trouble. In 1903 the French Cham- 
ber of Deputies found it necessary to provide that every measure 
sent to a committee should be reported within six months; if not 
reported, its author may demand that it shall be placed on the 
orders of the day. Lowell thinks that Crispi’s chief motive in 
urging the change of system made by the Italian Chamber of 
Deputies in 1888 was to prevent committees from smothering 
bills. After a long struggle, a process of three readings was pro- 
vided, whereby the Chamber could, if it desired, order a general 
debate and vote on a bill before it was referred to a committee, 
and in that case, the main principle of the measure having been 
approved by the Chamber, the discussion of the committee was 
limited to a consideration of details. It was also provided that 
in case a committee did not report within thirty days, the Gov- 
ernment or any member of the Chamber might move that a day 
be fixed for the second reading of the bill.! 

In the face of such widespread recognition of the danger in 
giving committees unlimited power of suppression, it would be 
idle to argue that there is no need of remedy. On the other hand, 
to require report from committees on everything referred to 
them has its regrettable side. This was pointed out in 1915 by 
the Special Committee on Legislative Procedure in Massachu- 
setts, where the policy of reporting everything prevails abso- 
lutely. “Frivolous matters,”’ the Committee declared, ‘take up 
too much time in the Legislature, to the exclusion of more im- 
portant matters. No one objects to using a great deal of time in 
the proper consideration of weighty matters of State-wide inter- 
est. But frittering away the sessions of the House and Senate on 
some picayune bill, reported on adversely by the committee, 
calling for an increase of salary or special compensation for some 
individual, or some person’s attempt to evade civil service rules, 
or to seek redress for some fancied grievance, seems unfair when 
we consider the great expense of maintenance of the Legislature. 
Such matters, of no interest to the public at large, clog the daily 
calendars and delay action on and shorten the time for consid- 
eration upon matters of general interest and of more importance. 

1 Governments and Parties in Continental Europe, 1, 210. 
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These measures are constantly passed for debate on the first call 
of the calendar, when reached are sometimes not debated, and 
when time is spent to the extent of half or three quarters of an 
hour by the proponent of the legislation, he is seldom able to mus- 
ter enough votes for a roll-call to overturn the adverse report.” 

To meet the situation with a compromise that, while preserv- 
ing the important part of the report system, should mitigate its 
hardships, recommendation was made that a committee might 
not report on a proposition to which it was unanimously op- 
posed. It was submitted that ‘‘any measure which has not se- 
cured for itself a single supporter upon the committee before 
whom it is heard has slight, if any, chance of passing either 
branch of the Legislature; that it has little merit, and that it is 
not entitled to the right of limiting the opportunity to consider 
more important measures which have some chance of becoming 
law.”’ In the session of 1914 there were 1431 matters reported on 
adversely by unanimous vote of committees. These were all read 
by the Clerks of both Houses, and appeared in the calendar of 
each. Some were kept in the calendars for a time by the process 
of “‘passing”’ for debate, and some were actually debated. Had 
the suggested rule been in force and had two minutes of time 
been saved on each measure — a very conservative estimate — 
the total saving would have been about sixteen legislative days, 
as reckoned on the normal number of minutes in such days. 
With other promising suggestions made at the same time, this 
one was shelved, but sooner or later something of the sort must 
be done, unless a still wiser remedy is found in preventing the 
trivial matters, mostly administrative detail, from ever reaching 
committees of the Legislature. Even then, permission to pigeon- 
hole, where not a member of a committee favors, would be rea- 
sonable and useful. Indeed that would not be seriously danger- 
ous if only one, two, or three members favor. 

The Pennsylvania House looks in the same direction, but from 
a different angle, when requiring that if a committee reports 
adversely, the words ‘‘ Negative Recommendation” are to be 
printed conspicuously on a line above the title of the bill. In 
both House and Senate such a bill is not to be placed on the 
calendar except by majority vote, and in the House a motion to 
place it on the calendar must be made within five days after the 
committee reports. This looks somewhat too drastic. If a com- 
mittee is almost evenly divided, it seems unfair to compel a 
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debate on the floor over the question of consideration. Were it 
stipulated, however, that when two thirds of a committee are 
against a measure, it shall not go on the calendar without a vote, 
the rule might not be open to serious objection. 

A committee of the Colorado House making an adverse report 
must, under the rule, ‘‘state explicitly their reasons therefor.” 
Just what good this accomplishes does not suggest itself to one 
unfamiliar with its operation. 

Certain Legislatures, where machine methods prevail, have 
what is sometimes popularly known as a “graveyard” commit- 
tee, composed of carefully selected members who can be relied 
upon to bury effectually any undesirable measure referred to 
them. For the sake of appearances its official title is innocent 
enough. That in Pennsylvania, formally called “Judiciary Spe- 
cial,” is familiarly styled “‘the Pickling Vat.” It is said that in 
1913 bills to the number of 137 that had passed the House were 
entombed in the graveyard committee of the Pennsylvania Sen- 
ate. Of course theoretically such an institution is indefensible. 
In any case it is dangerous. Yet where leadership can be re- 
strained within reasonable limits, a legislative burying-ground 
is not without beneficial uses. 

A minor matter of detail connected with committee reports 
was brought to attention by the Massachusetts Special Com- 
mittee on Legislative Procedure in 1915. The reading of these 
reports in House or Senate consumes uselessly much valuable 
time. Few members pay any attention, knowing the reports will 
all appear in the next day’s printed calendar. So it was suggested 
that the reading be omitted. A few such time-saving changes, 
simple and reasonable, would in the aggregate have important 
effect in shortening sessions. 

It is the custom in Massachusetts, and very likely common in 
the other States, for a committee report to be put in charge of 
some one member, who is expected to lead its defense on the 
floor. Usually the reports are so distributed among the members 
that each gets his fair share of opportunity and work. The chair- 
man is likely to reserve to himself only the most important re- 
ports; if unused to debating, he may not make a single report. 
Lack of such freedom is one of the defects of congressional prac- 
tice. To be sure, in the House the chairmen of the sub-commit- 
tees of the Committee on Appropriations usually handle the 
appropriation bills for which they have been chiefly responsible, 
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and two or three of the other busy committees sometimes pro- 
ceed in the same fashion, but the expectation seems to be that 
normally the floor work is the perquisite or responsibility of the 
chairman. Much of the harm from promoting to chairmanships 
by seniority could be avoided if chairmen conscious of their lack 
of skill in debate, or who are not at ease when on their feet, 
should feel free, without injury to pride or loss of prestige, to turn 
the floor work over to a junior member of the committee more 
expert in the science of parliamentary warfare. Many a man 
quite competent to guide the deliberations of a committee is not 
a born debater. 

On the Continent of Europe it is common for Sections or Com- 
mittees to elect Reporters, who take charge of the bills. In the 
Netherlands the Reporters of the various Sections form a com- 
mittee, which in turn elects a general Reporter. They com- 
municate to each other every question that has been discussed 
in the different Sections, and consider how they can best explain 
the principle of each bill, so as to frame their report accordingly. 
Should it appear that important points have been overlooked, 
the Sections may be reassembled to deliberate on them. The 
central committee of Reporters is also found in Belgium, Hun- 
gary, and Italy. 

Opinion and practice in our legislative bodies differ over 
whether the minority of a committee has an inherent right to 
report. From one point of view the strict parliamentary law 
that gives no standing to the minority is logical enough, for it 
may be argued that just as a legislative body speaks when the 
majority speaks, so it should be with a committee. Yet there is 
the difference that the work of a Legislature is for the time being 
a finality, but the work of a committee is merely advisory and 
not binding. No good reason presents itself why a part of a com- 
mittee, even though the lesser part, should not be heard, and the 
American practice in permitting it is quite defensible. With us 
the technical argument is rarely pressed, and the minority is 
usually without question allowed to print its view. In England 
the formal minority report as such is not recognized, but minor- 
ity members secure at least publicity for their position by means 
of the standing order requiring every division in a select com- 
mittee to be entered on its minutes, and any substitute that has 
been moved to be reported to the House with the names of those 
who voted for it. 
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Congressional committee reports are an agreeable novelty toa 
member fresh from a State Legislature where reports are of the 
“Yes” or “No” variety. When a committee of Congress recom- 
mends the passage of a bill, it describes briefly what is proposed. 
This explanation is printed and witha copy of the bill isat hand 
when discussion begins. The document conduces to a clearer 
understanding of the measure and to a more intelligent debate. 
State Legislatures might to much advantage copy the practice. 


CHAPTER VIII 
COMMITTEE FUNCTIONS 


A LEGISLATIVE body may seek information for the purpose of 
making laws, or for the purpose of learning if laws are properly 
executed. These are really quite distinct purposes, though sel- 
dom discriminated. Strangely little discussion has been aroused 
by the common confusion of functions. Rarely is it asked how 
it happens that under a system supposed to emphasize the sepa- 
ration of powers, the legislative branch constantly asserts the 
right to supervise the executive branch. It seems to be accepted 
that this is a natural corollary of the duty to appropriate money, 
which is not lawmaking at all, but simply a supplying of means 
for the execution of law. The Constitution of Massachusetts, 
although distinctly saying that “the legislative department shall 
never exercise the executive and judicial powers, or either of 
them,” also says that ‘‘the House of Representatives shall be 
the grand inquest of this Commonwealth.”’ Another Constitu- 
tion, that of Maryland, more specifically recognizes investiga- 
tion as a proper legislative duty, for it prescribes the creation of 
a joint standing committee to examine and report upon all con- 
tracts made for printing, stationery, and purchases for the public 
offices and the library, and all expenditures therein, and also to 
examine and report upon all matters of alleged abuse in expendi- 
tures to which their attention may be called by resolution of 
either House. 
Rule 23 of the Virginia House of Delegates goes farther with 
the principle than any other formulation of it that has come to 
my notice, not only bringing all the committees within its 
application, but also imposing on them the duty of exercising 
initiative. “The several standing committees,” it is directed, 
“shall not only consider and report upon the matters specially 
referred to them, but shall, whenever practicable, suggest such 
legislation as will provide upon general principles for all similar 
cases. And it shall be the duty of each committee to inquire into 
the condition and administration of the laws relating to the sub- 
jects which they have in charge; to investigate the conduct and 
look to the responsibility of all public officers and agents con- 
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cerned; and to suggest such measures as will correct abuses, pro- 
tect the public interests, and promote the public welfare.” 

Senate committees in the State of Washington may infer 
much the same duty from the rule requiring that they “shall 
acquaint themselves with the interest of the State specially 
represented by the committee, and from time to time present 
such bills and reports as in their judgment will advance the in- 
terests and promote the welfare of the people of the State.” 

Congress has a large group of committees supposed to investi- 
gate the expenditures in the Departments. That they rarely do 
anything does not confound the theory of their powers. They 
could if they would. Congress established its right to compel 
information about the administration of law long before that of 
compelling information to aid in the making of law. It is a curi- 
ous instance of how our fathers sometimes put the cart before 
the horse. When investigating in 1792 the defeat of General St. 
Clair, a committee compelled witnesses to attend, and to testify 
under oath, but not until 1827, and then only after extended 
debate, was it determined that a committee engaged in real 
lawmaking might send for persons and papers. The tariff was 
the subject in hand, the Committee on Manufactures seeking 
the right to summon witnesses, and as the vote stood 102 to 88, 
it may be seen that a substantial minority questioned the power 
of Congress to enlighten itself by such methods if nothing more 
important than the framing of law was at stake. 

Not unnaturally, however, legislative power in this particular 
has been chiefly exercised in the way of “investigation” — a 
word that has come to imply a procedure half judicial, used 
mainly to learn if laws have been broken or badly administered. 
Inquiry of this sort is more likely to meet reluctant witnesses 
than inquiry into the need for law. The few volunteer truth 
where the many volunteer wisdom. 

The power to summon witnesses appears long to have been 
deemed too serious a matter for general delegation, and it be- 
came the custom of Parliament to act by separate order in each 
instance of need. Witnesses were not to be produced save where 
the House had previously ordered an inquiry, nor then were 
orders for their attendance to be given blank. Congress followed 
this example, and even now, though the rules give certain com- 
mittees the authority to investigate without securing special 
permission, additional authority must be obtained before the 


172 LEGISLATIVE PROCEDURE 


presence of witnesses can be compelled. It has become, however, 
the custom to make the authority comprehensive and plenary 
in the case of any committee to which it is delegated. 

Ten of the States have deemed it expedient to put into their 
Constitutions provisions under which their Legislatures may 
secure the attendance of witnesses, and several of the ten specify 
that the power may be exercised by committees. In Mississippi 
“orders, votes, and resolutions of both Houses, affecting the 
prerogatives and duties thereof, or relating to adjournment, to 
amendments of the Constitution, to the investigation of public 
officers, and the like, shall not require the signature of the Gov- 
ernor; and such resolutions, orders, and votes, may empower 
legislative committees to administer oaths, to send for persons 
and papers, and generally make legislative investigations ef- 
fective.’ The inference would be that a committee does not 
have the authority unless specifically authorized, and indeed it 
might also be argued on the strength of the doctrine, expressio 
unius est exclusio alterius, that where the powers are granted to 
the Houses without reference to committees, the Houses only 
can exercise them. 

Various States having no constitutional provision on the sub- 
ject attend to it by statute. Thus in Massachusetts the power to 
summon is to be inferred from the statute saying that “‘a person 
shall not be excused from attending and testifying before either 
branch of the General Court or before a committee thereof upon 
a subject referred to such committee on the ground that his tes- 
timony or evidence, documentary or otherwise, may tend to crim- 
inate him or subject him to a penalty or forfeiture.” It is also 
provided by statute that ‘Senators and Representatives, acting 
as members of a committee of the General Court, may adminis- 
ter oaths to persons examined before the committee.’’ These 
powers are in harmony with the spirit of the constitutional provi- 
sion that “‘the Senate and House of Representatives may try and 
determine all cases where their rights and privileges are con- 
cerned, and which, by the Constitution, they have authority to 
try and determine, by committees of their own members, or in 
such other way as they may respectively think best.’’? That 
much survives of the original system whereunder the General 
Court was a trial court for all sorts of causes. Although the pro- 
vision now does not go beyond rights and privileges, the spirit 
of the old practice is found in the conception that prevails of 
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the general powers and duties of all kinds of legislative com- 
mittees. 

In 1866 a New York court had occasion to set forth the theory 
in the case of Wilckens 2. Willett, 4 Abb. App. Dec. 596. The 
power to subpcena witnesses, it said, is a necessary incident to 
the sovereign power of making laws; and its exercise is often in- 
dispensable to the great end of enlightened, judicious, and whole- 
some legislation. “The power is rather judicial in its nature, but 
in a legislative body exists as an auxiliary to the legislative 
power only. In the early history of the country from which our 
institutions both of law and legislation are principally derived, 
the judicial and legislative functions existed in and were exer- 
cised by the same body. And when they were afterward sepa- 
rated, and each came to be exercised by a supreme tribunal or 
body, the legislative authority necessarily retained a sufficient 
amount of the judicial power to enable it to investigate fully 
and to comprehend thoroughly any and every subject upon 
which the body proposed to act in its legislative capacity. This 
included the power to subpoena witnesses to give evidence, to 
compel them to attend and testify, and to punish for disobedi- 
ence and contempt in refusing to attend, or in refusing to testify 
upon attendance.” 

Nevertheless there are limits to the power. They were de- 
fined by an Ohio court in Ex parte Dalton, 43 Ohio St. 142. “An 
investigation for the mere sake of investigation,” it was declared, 
“or for political purposes not connected with intended legisla- 
tion or with any matters upon which the House could act, but 
merely intended to subject a party or body investigated to 
public animadversion, or to vindicate him or it from unjust as- 
persion, where the Legislature had no power to put him or it on 
trial for supposed offenses, and no legislation was contemplated, 
but the proceeding must necessarily end with the investigation, 
will not in our judgment be a legislative proceeding, or give to 
either House jurisdiction to compel the attendance of witnesses 
or punish them for refusal to attend.” 

Sundry thoughtful observers have found grave danger in the 
abuse of the inquisitorial power by legislative bodies. For in- 
stance, John Ordronaux! has pointed out how natural is the dis- 
position to enter into the domain of private life and personal 
affairs, whenever legislative committees are given the power to 

1 Constitutional Legislation in the U.S., 374-75. 
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send for persons and papers, indiscriminately, at their own dis- 
cretion. It is too often the case, he says, that, for the purpose of 
gratifying personal animosities, or of casting reflection upon an 
opposite administration, excuses are invented to justify the ex- 
amination of immaterial witnesses by a forced construction put 
upon the value of their testimony. This opens the door to an in- 
definite search after evidence, and converts the proceeding into 
a fishing excursion to discover facts incriminating persons. This 
examination may begin with inquiries involving the manner, or 
method, in which political duties have been discharged by public 
officers, and be continued until it enters the domain of their pri- 
vate affairs and domestic life. And what it may fail to extort 
from them, it may supplement by information similarly obtained 
from other witnesses, who likewise stand unprotected against ir- 
relevant, immaterial, or impertinent questions. Such an exer- 
cise as that of judicial functions would practically establish a 
tribunal of inquisition into the private life of any citizen, at the 
will of a legislative committee armed with the omnipotence of a 
subpoena. It is hardly necessary to say that this is not one of the 
legitimate purposes of legislation. 

By reason of these conditions it is urged that investigating 
committees should be attended by counsel, to represent them in 
the examination of witnesses; and that if any person examined 
wishes like aid, he should have it, even though the proceeding is 
not technically a trial. Congressional investigating committees 
have usually admitted counsel, sometimes even to assist a wit- 
ness, but it is a matter of privilege and not of right. Another 
remedy for the abuse of inquisitorial power, advised by Fred- 
erick W. Whitredge in concluding a study of ‘Legislative In- 
quests,’ is the enactment of a statute defining and regulating 
as far as possible, all the questions that arise in connection with 
the exercise of the power; affirming, if need be, the necessity and 
existence of the power, but providing among other things: (1) 
that neither House of the Legislature shall investigate the ad- 
ministrative conduct of an office, the head of which it has no 
power to remove; (2) that there shall be no punishment for con- 
tempt except in case of refusal to be examined, or to answer a 
question which might have been asked in a court of law. 

More important than the detail of the investigation process is 
the basic principle. We have not yet devised a satisfactory way 

1 Political Science Quarterly, 1, 1 (March, 1886). 
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of watching, studying, correcting, and perfecting our adminis- 
trative departments. In essence it is not legislative work, unless 
it can be successfully argued that the making and changing of 
administrative rules and regulations is legitimate lawmaking, a 
contention that ought to be stoutly denied. A score of reasons 
could be advanced to show that it is work for which legislative 
committees are unfit. The fact that they are sure to act in a 
hostile spirit is enough by itself to condemn the method. The 
solution of the problem may be left for some student of adminis- 
tration to suggest. Here it is unnecessary to go farther than to 
express the belief that it will not be found in any development of 
the legislative branch of government. 


INFORMATION 


SrecurinG information on which to base appropriations is a dif- 
ferent matter. To be sure, appropriating is not lawmaking, but 
it has from the start been a function of lawmaking bodies, indeed 
was originally the only work of what became lawmaking bodies, 
and is to this day the chief work of the chief lawmaking bodies 
— Parliament and Congress. With the growth of business, it 
becomes more and more apparent that committees sitting during 
the session have not the time, and do not work under the condi- 
tions necessary, for getting the information that ought to be 
had in order to make appropriations satisfactorily. 

Remedy may be sought in one of two directions. Either the 
collecting of information can be entrusted to some outside 
agency, as is contemplated by most of the budget systems; or a 
legislative committee may be empowered to do the work while 
the legislative body itself is not in session. The budget program 
enacted in New York in 1916 empowered the Senate Committee 
on Finance and the Assembly Committee on Ways and Means 
to continue during the recess, with authority to gather by sub- 
committees information as to the needs of the various institu- 
tions, boards, bureaus, commissions, etc. In Missouri it is cus- 
tomary for the Governor to appoint, about thirty days before the 
Legislature convenes, a committee composed of one Senator and 
two Representatives, who must visit the State institutions and 
report upon their legislative needs and prepare a tentative bud- 
get for legislative consideration. The auditing committee meets 
at the State capitol to audit the books, vouchers, and accounts of 
the various departments, and submits its report to the State 
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Legislature. This auditing committee is, as a rule, composed of 
the leading members of the House and it is customary for all the 
members of this committee to be appointed on the appropriation 
committee.! 

In Virginia of late the Senate Finance Committee has been 
convened thirty days before the meeting of the Legislature, to re- 
ceive reports from the State institutions as to their requirements, 
but that can be done only between the two biennial sessions of 
the four-year term for which the Senate is elected.* This sug- 
gests the difficulties in the way of adopting what would other- 
wise be a simple expedient. With very little of practical advan- 
tage we adhere to the ancient notion that Legislatures are entities, 
to be sharply delimited, and not to be treated as continuing bod- 
ies. Where Senatorial terms overlap, we usually permit the 
terms of the lower House to govern, and maintain the fiction that 
whenever the lower House dies, the upper House dies. There- 
fore technical objections crop up whenever it is proposed to 
carry along the work by bridging over the terms. There are also 
some real difficulties, and chief among them the uncertainties of 
reélection. It may happen that none or but few of the mem- 
bers selected at one session to do certain work before the next 
will return. 

Nevertheless recess committees have been used almost if not 
quite from the beginning of legislative assemblies in this country. 
Here is a typical vote of the Massachusetts General Court, Oc- 
tober 2, 1645: “Left. Tory, Left. Athirton, & Stephen Kingsly 
are appointed by this Courte to view ye neerest way between 
Dorchester & Weimouth, & to retourne their thoughts to ye 
next sitting of ye Generall Courte.” * In those days the matter of 
reélection was not allowed to bother, for the recess committees 
were as likely as not to contain men who were not members at 
all, being in fact more in the nature of commissions than what 
we now call committees. 

Massachusetts has until recently made much use of recess com- 
mittees for all sorts of purposes. Their value has been a matter of 
much argument. Customarily those who served on them were 
paid the amount of the legislative salary, which made them 
keenly sought by men to whom the pay was the chief object; the 

15. Gale Lowrie, The Budget, Wis. St. Bd. of Public Affairs, 1912, p. 217. 


_ 2 Ibid., 247. 
3 Records of the Colony of the Mass. Bay in N.E., ut, 46. 
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cynic says these are the least desirable men for such service. A 
favorite expedient of the impecunious lawmaker was to suggest 
the need of a recess committee for this or that object, and then if 
the suggestion met with favor, to devote all his energies to the 
task of persuading the Speaker to appoint him on the committee. 
At times this developed lamentable log-rolling. It chanced that all 
the evils of the practice were brought sharply to public attention 
by the circumstances connected with the appointment of several 
recess committees at the close of the session of 1918. The Con- 
stitutional Convention met for its second session before the crit- 
icisms had died out. Summary and rather ill-considered action 
followed. Instead of leaving the Legislature to preserve the bene- 
fits and yet cure the evils, as it probably would have done, the 
Convention decided to apply the drastic remedy of forbidding 
any payment to recess committees. The amendment to this 
effect, a minor matter beneath popular interest and in all its 
bearings beyond popular comprehension, was adopted at the 
polls in the general sweep of the affirmative vote for a large num- 
ber of amendments. Thus virtually ended any considerable use 
of recess committees in Massachusetts. 

It generally happens that some members of a recess committee 
turn out to be nothing but passengers, letting the rest do all the 
real work, but this is true of most committees and an evil appar- 
ently inseparable from the committee system. More serious is 
the damage caused by the failure of some members to get re- 
elected, in which case there may be no strong men to champion 
the committee report in both House and Senate. Furthermore, 
Legislatures like individuals are fallible to the extent of looking 
with some scorn on their predecessors, and as the report of a re- 
cess committee is viewed in the light of an inherited burden, its 
reception is not of the most auspicious variety. 

For these reasons it is often questioned whether the cost of a 
recess committee, usually ten or fifteen thousand dollars, is worth 
while. Yet my own judgment inclines toward its use, within 
reason. Certain intricate and serious problems cannot be rightly 
handled by any legislative committee in the course of the session. 
Adequate research is impossible when coming on top of other 
legislative duties. Well-deliberated judgment is difficult. Re- 
cess work does result in compiling a mass of pertinent informa- 
tion that may usefully be put in pamphlet shape, even if no legis- 
lation immediately results. Sooner or later if there ought to be 
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action, it will come, and it will be the more intelligent because of 
the study performed. 

Thomas H. Benton, after watching the recess committees of 
Congress for thirty years, strongly disapproved them. He held 
that no warrant could be found in the Constitution for this 
elongation of itself by the House by means of its committees; 
and that it was inconsistent with the adjournment for which the 
Constitution provides, and with those immunities to members 
that are limited to the term of service, and to the time allowed for 
traveling to and from Congress. He thought each case of ap- 
pointment of a recess committee by the Senate had become a 
standing argument against their existence.! 

It will be seen that the objections Benton raised were mainly 
technical and do not go to the heart of the problem. Yet they 
bring up certain legal considerations that may not be ignored. 
Several of the State courts have had occasion to confront these. 
In 1853 a Maryland court held in Marshall v. Howard, 7 Md. 
466, that ‘‘committees have no power to act as such during the re- 
cess of the Legislature, unless they are authorized specially so to 
do.”” Thesame principle was laid down eight years later in Indiana. 
On the outbreak of the Civil War, the Indiana Legislature ap- 
propriated a million dollars by reason of the expenses entailed, 
and appointed an auditing committee with power to sit during 
the recess, to audit the expenditure of the money. The Auditor 
of the State refused to pay the members of this committee their 
wages, partly on the ground that members of the General Assem- 
bly could not exercise any legislative function when the Assembly 
had, by adjournment, ceased to exist as a constituted and au- 
thorized body. The court said it seemed to be a rule of parlia- 
mentary law that a legislative committee could not regularly sit 
in a vacation of the sitting of the legislative body. This is the 
rule, it said, “we take it, where the Legislature has specially pre- 
scribed none upon the subject; but to say that the Legislature 
has not power to authorize a committee to sit in vacation, is a 
proposition which the practice of the Legislature of this State, 
and of Congress, as well, we think, as the dictates of correct 
reason, contradicts.” ? 

In Tipton v. Parker, 71 Ark. 193 (1903), it was held that 
neither House had the authority to appoint a committee to make 


1 Thirty Years’ View, 11, 305. 
* Branham v, Lange, 16 Ind. 497, Perkins, J. (1861). 
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any investigation after the final adjournment of the Legislature. 
In Fergus v. Russell, 270 Ill. 304, 345 (1915), the court said it saw 
no reason why the holding in the Arkansas case should not apply 
to a joint resolution appointing such committee, and it de- 
clared invalid certain appropriations for expenses of committees 
appointed to sit after final adjournment. It met State v. Frear, 
138 Wis. 173, by saying the Wisconsin court did not state 
whether the committee was to sit during or after the session. It 
met Branham v. Lange, quoted above, by saying the committee 
there had been appointed by an act regularly passed and not by 
resolution. It met Jn re Davis, 58 Kan. 368, by saying that 
though the Kansas court does hold that the Legislature has the 
power to confer authority on a committee to continue its labors 
after final adjournment, the Illinois court did not agree with that 
conclusion. Furthermore, it refused to admit that long indul- 
gence in the custom could create a right in the Legislature or 
either House to do that which it has no power or authority to do. 

In the Kansas case, the opinion, given in 1897, said — “but 
that the Houses of the Legislature have power to confer author- 
ity on a committee to continue its labors after adjournment 
is not questioned.”” The power there was given by concurrent 
resolution. 

The State Constitutions have been remarkably silent in this 
matter. It is one of the very few phases of governmental activity 
that their reformers have almost wholly overlooked. The only 
recess authority that comes to my notice is the permission given 
in Virginia to the auditing committee, composed of two Senators 
and three Representatives, to sit during the recess. The Consti- 
tution of Mexico, more honored in the breach than the observ- 
ance, provides for a recess committee of Congress, made up of 
fourteen Senators and fifteen Deputies, which among other 
duties has this: ‘To report upon all matters which may not have 
been acted upon, in order that the next legislature may imme- 
diately take them up as unfinished business.’”’ The Guatemala 
Assembly elects a committee of seven for a like purpose. The 
idea is not wholly undeserving of reflection by those who would 
improve our State legislative processes. 

Commissions are in some ways preferable to recess committees 
for compiling information and maturing advice. Their great ad- 
vantage is that where custom permits, they can be made up of 
experts. Also they may contain men with varying points of view, 
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avoiding merely partisan differences, but securing genuine ad- 
vantages that come from having a matter considered by picked 
men fairly representing various elements in the community. 
Furthermore they can take all the time necessary for getting at 
the facts. Few men realize how often an accurate determination 
of the facts will change preconceived notions. Edwin Chadwick, 
a wise British legislator who served on more than twenty com- 
missions, makes the astounding statement that he never knew an 
investigation “which did not reverse every main principle, and 
almost every assumed elementary fact, on which the general 
public, parliamentary committees, politicians of high standing 
and often the commissioners themselves, were prepared to base 
legislation.” Even though this may have been somewhat over- 
drawn, yet anybody familiar with the reports of commissions 
knows that they refute a large part of the hazy, uncertain im- 
pressions we all get from casual reading and chance observation. 

In practice it is found that the chief objection to the use of 
commissions lies in the fact that they have no spokesman, no 
personally interested and immediately informed champion, in the 
body to which they report. This, however, must be the case with 
all information and advice coming from outside. It is an objec- 
tion easily met by the appointment of hybrid commissions — 
made up partly of members of the legislative body, partly of out- 
side experts. Such commissions ought to be all the more effec- 
tive if they contain representatives of the administrative depart- 
ments concerned with the topic under consideration. Thus the 
Insurance Commissioner ought to be on any commission study- 
ing a matter relating to insurance, or the Bank Commissioner in 
case of a financial problem. That not only should bring to the 
inquiry the benefit of practical experience, but also should re- 
move occasion for jealousy or any other of the causes that lead to 
friction and delay results. 


Recent Enauise DrEvELopMENT 


Comparison of the modern history of committees in England 
and the United States throws a clear light on the fundamental 
problems involved. In each country it has been found absolutely 
impossible for the lawmaking body itself, acting as a whole, to do 
the preliminary and subsidiary work. This self-evident situa- 


1 The Health of Nations, 1, 127, quoted by J. P. Dunn, “The Proposed Consti- 
tution of Indiana,’’ Proceedings, Am. Pol. Sci. Assn. 1911, p. 47. 
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tion would not call for so much as statement were it not con- 
stantly ignored by critics. They will never reach straight think- 
ing on the subject until they recognize that much of the work 
must be done outside the legislative chamber, simply because the 
hands of the clock compel. 

There is no difference in principle between the two countries 
in the handling of private and local bills. Each invariably uses 
small committees, and whether they are called standing or select 
or special, and whether they are created to handle one matter 
or a group of kindred matters, does not affect the spirit of the 
process. 

Difference comes in the matter of public bills — questions of 
policy affecting the general welfare. It is only in comparatively 
rare cases that in Parliament these are sent to a small select com- 
mittee, the reason for then adopting such a course usually being 
that it is desired to summon witnesses and take evidence as to the 
expediency and effect of the provisions of the bill. Committees 
of this kind generally make special reports, stating their reasons 
and conclusions, but bills considered by them have to be con- 
sidered subsequently by a Committee of the Whole House.! 
Ordinarily public bills do not go to small committees. 

The English development in this particular has been domi- 
nated by the consideration that the Cabinet is responsible for 
whatever results. In any matter of consequence it would never 
do to let a committee report something contrary to the views of 
the Government. This it is that has kept Parliament from creat- 
ing small, permanent committees of the American type. It would 
be impossible to exercise over them that centralized authority 
which is the essence of the British system. To be sure, the 
American party system contemplates some degree of authority 
and responsibility, but it does not approach the centralized 
power of the British Cabinet. And precisely herein lies the 
grievance of those Americans who prefer the English system. It 
is at the heart of the criticisms that Woodrow Wilson and his 
academic followers have been visiting on the American commit- 
tee system for thirty years. 

Whether an elective autocracy is or.is not better than scat- 
tered responsibility, the fact is that under an elective autocracy 
the work of the lawmaking body must be controlled. Yet when 
that work grows beyond the point where it can be done by the 

1 Sir C. P. Ibert, Parliament. 73. 
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body sitting as a whole, subdivision becomes imperative. For- 
ward-looking men often foresee situations like this many years 
before action can no longer be avoided. Such a man was Sir 
Thomas Erskine May, the great authority on matters parlia- 
mentary. In an article in the “Edinburgh Review” for January, 
1854, he suggested that the House might be divided for legisla- 
tive purposes into six Grand Committees, somewhat after the 
fashion of the Bureaux or Secticns that had been devised on the 
Continent. A month later, though, when he came before a select 
committee he went no farther than suggesting that the House 
sitting as a Committee of the Whole, but with a smaller quorum, 
might sit on two mornings of each week for considering public 
bills. 

Nothing came of the discussion for a quarter of a century. At 
the end of that time Sir Erskine inclined to something between 
a Committee of the Whole and a select committee, suggesting 
that committees on public bills should be specially constituted 
and have permanent functions not limited to a single bill. This 
was the line of development that Mr. Gladstone followed in 
1882, when at his instance a standing committee on Trade and 
one on Law were set up. These were but experimental and were 
dropped in the following year. In 1888 they were revived and 
they seem now to have become an established feature of the 
English parliamentary machine. 

At first to the Law Committee were referred bills relating to 
law, courts of justice, and legal procedure; to the Committee on 
Trade, bills relating to trade, agriculture, fishing, shipping, and 
manufactures. Each consisted of not less than sixty nor more 
than eighty members, usually sixty-seven, one tenth the House 
membership, a figure facilitating choice. They were nominated 
by a special committee of the House, known as the Committee 
of Selection. This committee was empowered to add not more 
than fifteen members in the case of any particular bill. The 
quorum was twenty. Chairmen were to be named in a rounda- 
bout fashion. The Committee of Selection was to name a chair- 
man’s panel, consisting of not less than four nor more than six 
members, this panel to appoint the chairmen from among them- 
selves, with power to change their appointments. 

In 1907 the two committees were replaced by four. One of 
these was in effect the former Scotch committee, having to do 
with bills relating to Scotland; the other three were to consider 
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any bills that might be referred to them, and not as theretofore 
only those relating to law or trade. All bills, except money bills 
and bills for confirming provisional orders, were to be referred 
to one of the standing committees, unless the House otherwise 
ordered on a motion to be decided without amendment or de- 
bate; and the bills were to be distributed among the committees 
by the Speaker. Lowell says that the object of the change was to 
give a better chance of enactment for measures which there is 
not time to debate in Committee of the Whole; and the provision 
that the House might vote not to send a bill to a standing com- 
mittee was designed chiefly for the great party measures of the 
Government which must always be debated in the House itself.! 

The thoughtful statesmen who addressed the Select Commit- 
tee on House of Commons Procedure in 1914 made important 
suggestions for the improvement and development of the system, 
but the outbreak of the World War swept aside such matters and 
not until after the armistice ended the war did they come to the 
front again. Soon after the opening of the session of 1919 the 
Attorney-General, Sir G. Hewart, speaking for the Government, 
proposed changes that as a Government program were of course 
made. Among them was an increase in the number of standing 
committees from four to six — one for Scotch and the rest for 
general matters. The permanent membership of each, instead 
of ranging from sixty to eighty, was thereafter to range from 
forty to sixty. Previously in the case of each bill referred, the 
Committee on Selection had added fifteen ‘specialists’? — 
members especially qualified to consider that particular subject. 
The new arrangement gave some leeway in designation, ranging 
from ten to fifteen. 

It will be observed that by itself the size of these committees 
differentiates them from anything familiar in the United States. 
Indeed, although they are called ‘standing committees,” their 
only resemblance to the committees thus known to Americans 
lies in their permanence. They were created to do precisely the 
same work as the Committee of the Whole, and were assimilated 
to it as nearly as might be. They are to collect no evidence, hear 
no witnesses, report no opinions, but simply to discuss the pro- 
posal and then report it, with or without amendments. J. Ram- 
say Macdonald expressed the general idea of the purpose when 
he told the Select Committee in 1914 that he wanted large com- 

1 The Government of England, 1, 273. 
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mittees, first, that they might be thoroughly representative, a 
kind of microcosmos of the whole House, and secondly, that they 
might deliberate on precisely the same scale and with the same 
scope of mind as the whole House itself. Said Mr. Balfour: “I 
do not wish our committees to be composed, especially Grand 
Committees, of experts or people who are supposed to have spe- 
cial knowledge of the subject. I rather want to have the re- 
flected common sense of the House.’ To this end the member- 
ship is planned to represent all the parties in proportion to their 
share of the House itself. Save in the case of the committee 
having to do with Scotch matters (which must include all mem- 
bers representing Scotch constituencies), care is taken to have 
the English, Scotch, Welsh, and Irish groups proportionately 
represented. The conduct of the committee sittings reflects that 
of the House. There are the same benches facing each other. 
The minister in charge of the bill chancing to be under considera- 
tion sits in the corner seat at the right of the Chairman, and on 
behalf of the Government accepts or refuses to accept amend- 
ments. In case of divisions the whips of each party send for 
absent members. 

At first the reference of a bill to one of these committees was 
made on motion, and the motion might be considered at any 
stage, even after the bill had been partly considered in Com- 
mittee of the Whole House. At the end of the session of 1905 the 
chairmen’s panel in a special report expressed the opinion that 
it was not desirable thus to refer bills arousing strong party or 
political controversy, or exciting acute religious susceptibilities, 
nor should bills be referred save by a substantial majority of the 
_ House. This, however, was not the line that development took, 
for in 1907 the system was changed so that bills, with the excep- 
tion of those for imposing taxes, of consolidated fund and ap- 
propriation bills, and of bills for confirming provisional orders, 
shall after second reading stand committed unless the House, on 
motion to be decided without amendment or debate, otherwise 
order. Sir Courtenay Ibert says this was on the view that when 
the general principle of a bill has been confirmed on its second 
reading, a reasonable chance ought to be afforded of having its 
provisions discussed, that this chance is improved by sending a 
bill to standing committee, that, as a general rule, discussion in 
a standing committee is more business-like and effective than 
discussion in a Committee of the Whole House, and that the 
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time of the House is saved by dividing the House into compart- 
ments for discussing the details of legislative measures.! Thus 
reference to a standing committee is made the normal, instead 
of the exceptional, practice. This was confirmed and strength- 
ened by the Government program of 1919. 

At first it was contemplated that these committees should 
stand on all fours with a Committee of the Whole House in the 
matter of amendments. If a Committee of the Whole does not 
amend, there is in Parliament no report stage where amendments 
can be offered. It was charged that with a like condition in 
mind, standing committees would sometimes refrain from amend- 
ing in matters of detail, so as to avoid exposing the measure to 
important amendments on a report stage, as would follow if any 
changes at all were made. This led in 1901 to a provision re- 
quiring a report stage on all reports from standing committees, 
whether embodying amendments or not. 

It was expected that much time would be saved by instituting 
these committees, but no great gain followed. Yet the saving 
has not been negligible. In the seven years from 1907 to 1913 
inclusive, 178 bills were handled in this way. It was found that 
measures had a better chance of success if referred to a standing 
committee. This was particularly the case in respect of bills 
brought in by private members, for while scarcely one tenth of 
all such bills become law, more than half of those fortunate 
enough to reach a standing committee were enacted.” Little 
relicf, however, came in the matter of measures arousing keen 
controversy. At first it was understood these should not go to 
standing committees, and though presently this was somewhat 
disregarded, the result was the provoking of long debates and of 
divisions on the report stage. Opposition was always raised 
when it was proposed to send one of the more important meas- 
ures to a standing committee, the argument being that every 
member ought to have the chance to take part in the discussion 
of the details of such measures. 

Another weakness showed itself through a gradual decrease of 
attendance at committee mectings. On the face this might seem 
an indication of waning interest and confidence, but judging 
from the testimony in 1914 and ‘the action in 1919 those best 


1 Sir Courtenay Ilbert, supp. chap. to Josef Redlich’s Procedure of the House of 
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qualified to draw conclusion attributed the reason to the tax on 
the time of the members, due to the requirement that these 
committees should not sit while the House was in session. The 
ancient practice of Parliament was to meet at eight o’clock in 
the morning and sit until noon, ‘‘so that the Committees on 
whom the greatest business depended might have the afternoon 
for their preparation and dispatch.’’ When the day had been 
turned upside down and the House had come to do its work in 
the afternoon and evening, it was hardly to be expected that 
members would cheerfully give the mornings also to parliamen- 
tary duties. As a remedy for the situation Lord Hugh Cecil 
proposed to the Select Committee in 1914 and repeated on the 
floor in 1919 the proposal that the House should not sit as such 
after Questions on Tuesdays and Wednesdays, but leave the rest 
of those days available for committee meetings. Speaker Low- 
ther in 1914 feared that if the House should not sit on one or two 
days a week in order that committees might sit, the members 
would take a holiday. Apparently, however, that danger has 
not been found serious in France, where the Chamber does not 
sit on Wednesdays, leaving that day for committee work, com- 
mittees hardly ever sitting more than once a week. Probably 
imitation of the French practice would have been found wiser 
than the decision reached in Parliament, in 1919, that commit- 
tees might sit at pleasure, whether while the House was sit- 
ting or not, for this in turn produced the unfortunate effect 
of sadly reducing attendance in the House and it was said the 
discussion of constitutional questions of the utmost importance 
was regularly conducted before empty benches. Members com- 
plained of being expected to be in several places at the same 
time. 

One of the merits said to inhere in the English system is that 
the vote likely to decide the fate of a measure is taken by those 
who have heard the debate. Any one familiar with the workings 
of the system prevailing in Congress will appreciate the impor- 
tance of this. The quorum and roll-call requirements in Wash- 
ington produce a lamentably large number of decisions really 
determined by men who have not heard the arguments, if indeed 
they know precisely what the issue may be. 

Another gain is that in the English committees party lines are 
much more loosely drawn than in the House itself. At any rate, 
this was said to be the case while the committees handled only the 
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less important matters. What may have been the effect of 
sending to them larger measures, under the very recent ex- 
tension of the system to the point of sending even money bills 
to standing committees, has not come to my knowledge. Natu- 
rally, however, committees incline to forget political differ- 
ences, and if such a tendency can be fostered by the groupings 
with which Parliament is experimenting, that alone will be a 
gain worth while. It would be fortunate if such a result could 
somehow be achieved in every legislative body where partisan- 
ship runs high. A few big questions of policy may very well be 
decided by party votes, but it is a great pity to have such votes 
customary on technical matters or those relating to the routine 
of government. 

The idea contained in this recent English development might 
solve some of the difficulties besetting Congress and such of our 
Legislatures as are overburdened with work. If it is permitted 
to a hundred members of a House to do business as a Committee 
of the Whole, why not let another hundred also do business, sit- 
ting somewhere else? Why not divide the House into three or 
four sections, sitting separately for the handling of the less im- 
portant business? In principle we apply precisely that idea with 
the quorum. We say that a major fraction of the House may 
work. We let a minor fraction work as a Committee of the 
Whole. Why not several minor fractions? 

Probably for the purposes of Congress it would not be best to 
imitate France and her neighbors in making ten or a dozen sub- 
divisions. If we did that, the chances are that when the committee 
reported to the House, there would be a second debate covering 
the ground as exhaustively as the first, for men would not be 
content to ratify speedily the recommendation of only the greater 
part of forty members, or thereabouts. But if in Congress the 
first decision were reached by a majority of the same number that 
can now decide in a Committee of the Whole, a hundred, ordi- 
narily the decision would stand. It turns out in practice that party 
proportions are very nearly the same whether attendance be large 
or small, and the same is true as to the proportions of leaders and 
followers. So familiar and well accepted is this, that unless some- 
body raises a point of order that no quorum is present, work goes 
along, though but a few score of members are in attendance. 
Applying the actual and common practice more systematically, 
it might be possible for our lawmaking assemblies to cover, with 
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just as much safety, very much more ground than they cover 
now, and so meet the insistent demand for less delay and greater 
achievement. 


In CANADA 


Tue Canadian committee system appears to stand midway the 
systems of England and the United States, using both large and 
small standing committees. In 1921 the House of Commons had 
thirteen of them, ranging in size from thirteen (on Official Re- 
port of Debates) to 127 (on Railways, Canals, and Telegraph 
Lines). The other large committees with more than thirty mem- 
bers were those on Agriculture and Colonization, 105 members; 
on Banking and Commerce, 81; on Miscellaneous Private Bills 
and on Public Accounts, each 61; on Mines and Minerals, 37; on 
Marine and Fisheries, 36; on Forests, Waterways, and Water- 
powers, 34; and on Standing Orders, 33. The Senate had seven- 
teen committees, with membership running from seven to forty- 
eight, five having more than twenty members. 

As the House had but 234 members and the Senate 88, it will 
be seen that the Canadians apply the principle of the original 
English Grand Committees in handling much of their business. . 
Thus in each branch the largest committee —in the House, 
Railways, Canals, and Telegraph Lines, in the Senate, Rail- 
ways, Telegraphs, and Harbors — had more than half the mem- 
bership of the body itself. With 262 committee places in the 
Senate and 680 in the House, each branch averaged about three 
to a member — an allotment too large for the best work. In ad- 
dition the Senate had seven and the House six special commit- 
tees in the course of the session, most of them dealing with sub- 
jects of much importance, such as the Civil Service Act, the 
Copyright Act, Opium and Narcotic Drugs, Unemployment. 
Special committees of the Commons, unless otherwise voted, 
are not to have more than fifteen members. 

The quorum requirements for the large Canadian committees 
suggest that in point of attendance the system has met with 
the same difficulties asin England. Of the 127 House members on 
Railways, Canals, and Telegraph Lines, twenty-five can proceed 
with business. There is even less of solicitude for the interests of 
the farmers, if inference is to be drawn from the fact that twelve 
out of the 105 members of the committee on Agriculture and Col- 
onization suffice for hearing and voting. On the other hand of 
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the eighty-one men concerned with Banking and Commerce, 
twenty-one must be in attendance. 


CRITICISMS OF THE AMERICAN SYSTEM 


Ir will be seen that in weighing the comparative merits of the 
English and American systems, we are to determine whether it is 
better to have the preliminary investigation and the discussion 
of minute detail conducted by the whole House or a sizable 
fraction thereof, or by small groups to each of which is entrusted 
all measures relating to one field of governmental activity. 

In criticism of small groups, American committees, it is averred 
that, like all other small and secret bodies, they tend to in- 
trigue; that they furnish facility for the exercise of underhanded or 
corrupt influences; that they are the easy prey of the lobbyist. 
It is charged that though semi-judicial in their nature, they 
rarely give both sides of a question equal opportunity for pres- 
entation; and that the advantage lies with the side supported 
by able counsel, skilled in argument and accustomed to the con- 
ditions of committee hearings. Furthermore, it is argued that 
small groups are peculiarly exposed to the temptation to compro- 
mise matters of principle, as well as to sacrifice broad policies to 
personal feeling or selfish interest. These are charges that can 
be brought with more or less force against many kinds of small 
working groups, and the answer is that though the evils do exist, 
they are found relatively unimportant in the activities of boards 
of directors, trustees, commissioners, and the like, which for 
generations have been justified by their fruits, and have become 
customary organs of joint effort. 

More unusual are the conditions found in the make-up of leg- 
islative committees. Unlike working groups in other fields, fitness 
and capacity are not the predominating tests for their selection. 
Every member of a Legislature or Congress must by custom have 
at least one cemmittee position; often he gets two or three po- 
sitions, sometimes several, or, indeed, in the case of Senators, 
they might be called many. It is generally felt that on every com- 
mittee there ought to be at least a fewmenof recognized capacity, 
for bills are to be assigned by classes of topics, making it impossi- 
ble to concentrate all the important questions, and in advance 
there is no certainty that any single committee in the whole list 
will have nothing but unimportant work. As the strong men in 
any legislative body make up only from one fifth to one tenth of 
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its membership, in practice the result is that they are scattered 
through the committees, and the chances are that the majority 
of each committee will be made up of men without experience or 
without marked capacity. This is said to dissipate ability, where 
instead ability ought to be concentrated on the really important 
problems. 

This criticism is weighty. It can be met only by pointing out 
that it applies to all representative bodies gathered as a result 
of popular suffrage, and that the situation is saved by the famil- 
iar workings of leadership, whereunder the few of greater abil- 
ity guide the many of lesser ability. Legislatures might or might 
not be more effective if they were composed only of the strong 
few. The American theory has been that democracy is safer, 
if not wiser, when it is guided by the many. 

Another result of what may be called topical committees is 
that the interest and activity of each legislator is for the most 
part restricted to the topics dealt with by the committees to 
whith he is assigned. Only as a witness can he share in the work 
of any other committee. Assuredly this has its unfortunate side. 
On the other hand, there are few men so gifted that they can do 
many things well, and on the whole it may be advantageous to 
secure concentration of legislative study. The man who wants a 
finger in every pie is apt to be a rather useless sort of man, of 
the busybody vatiety. Now and then a legislator may well chafe 
because he cannot share actively in more matters than his com- 
mittee assignments bring to him; he may be justified in feeling 
that he could really help in the work of this or that other com- 
mittee. Individual hardships no doubt follow. Yet there is usu- 
ally work enough to go round, and the man willing to apply him- 
self to whatever comes to his lot need rarely be idle. 

Undoubtedly the system throws much power into the hands of 
chairmen, but where is the harm? Somebody must lead. If it is 
not the strong, it will be the weak. If it is not the experienced, 
it will be the inexperienced. Otherwise chaos. But, it is said, 
this is leadership without responsibility. The objection is fanci- 
ful. It carries the demand for responsibility to an absurd ex- 
treme. 

Next consider the allegation that most of the laws are really 
made by committees — that we are ruled by “little legislatures.” 
This is a phase of the subject to which much attention has been 
given by those writers who state a simple fact with a context im- 
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plying that it is necessarily reprehensible. As an example, take 
Francis E. Leupp’s description of a familiar scene at Washing- 
ton, the same sort of a scene that is to be observed on a smaller 
scale in every Legislature of the land. ‘Perhaps the most cheer- 
ful pleasantry ever perpetrated by Congress,” he says, “‘is the 
bit of comedy enacted in the Senate nearly every day when the 
Clerk’s desk is heaped with bills for private pensions and relief. 
It may be that only one Senator is in his seat, and he reading or 
writing. One by one the bills are called by title, the presiding 
officer reciting the usual formula: ‘The question is, Shall the bill 
pass? Those in favor will say “Aye”; those opposed, “No.” 
The ayes have it and the bill is passed.’ Not another voice is 
heard, and millions of the people’s money is voted away at a sit- 
ting without the sound of an ‘Aye’ or a ‘No’ — the bills floating 
through on nothing but the silence which is assumed to give 
consent.” ! 

This breathes the notion that the practice must be evil. The 
same impression can be produced by a statement of fact without 
any comment at all. Thus Professor Reinsch says in a footnote: 
“On one day in January, 1905, 459 bills were passed in eighteen 
minutes. In 1899, the river and harbor bill carrying appropria- 
tions amounting to thirty millions was passed after a debate of 
ninety minutes.”’* Here the very absence of explanation permits 
the reader to draw an unfavorable conclusion because on their 
face the facts suggest nothing else. Even so candid a man as 
President Cleveland described the practice in a way to give the 
impression that there is but one side to the question. It was ina 
message vetoing the Elizabeth 8. DeKrafft pension bill, June 21, 
1886, that he said: “In speaking of the promiscuous and ill- 
advised grants of pensions which have lately been presented to 
me for approval, I have spoken of their ‘apparent congressional 
sanction’ in recognition of the fact that a large proportion of 
these bills have never been submitted to a majority of either 
branch of Congress, but are the results of nominal sessions held 
for the express purpose of their consideration and attended by a 
small minority of the respective Houses of the legislative branch 


of government.” ) 
In the previous year Woodrow Wilson, who was destined 
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to be a successor of Mr. Cleveland, had published his book on 
“‘Congressional Government,”’ with strictures on the same point. 
Said he: ‘‘The House never accepts the proposals of the Com- 
mittee on Ways and Means, or of the Committee on Appropria- 
tions, without due deliberation; but it allows almost all of its 
other Standing Committees virtually to legislate for it. In form, 
the Committees only digest the various matter introduced by 
individual members, and prepare it, with care, and after thor- 
ough investigation, for the final consideration and action of the 
House; but, in reality, they dictate the course to be taken, pre- 
scribing the decisions of the House not only, but measuring out, 
according to their own wills, its opportunities for debate and 
deliberation as well. The House sits, not for serious discussion, 
but to sanction the conclusions of its Committees as rapidly as 
possible. It legislates in its committee-rooms; not by the de- 
termination of majorities, but by the resolutions of specially- 
commissioned minorities; so that it is not far from the truth to 
say that Congress in session is Congress on public exhibition, 
whilst Congress in its committee-rooms is Congress at work.” ! 

In spite of criticisms from such eminent sources, I hazard the 
belief that the practice is not bad, but on the contrary is posi- 
tively good, and whether bad or good is at any rate absolutely 
necessary as long as our legislative bodies persist in concerning 
themselves with administrative detail. Not a word is to be said 
in defense of what is virtually the delegation of legislative power 
to committees in matters of public policy involving important 
governmental principles. These, however, are numerically a 
very small part of the questions confronting every Congress and 
Legislature. The overwhelming mass of the business is technical, 
administrative, or quasi-judicial. 

How is it to be best handled? Take, for example, the much 
criticized river and harbor appropriations. Granted that a com- 
mittee of Congress is an unfit body to decide whether New Har- 
bor or Old Harbor or some other harbor should be dredged. But 
Congress itself, sitting as a whole, is a vastly more unfit body to 
decide. Something anyhow is gained by reducing the number of 
incompetents passing judgment. They are not incompetent for 
certain things, but what can the mass of Representatives be 
certain that they know about the needs of some little harbor of 
which most of them never before heard? Or take the pension 

1 Congressional Government, 78. 
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bills that brought applause to President Cleveland because of his 
vetoes. You say the pension committee did bad work. Very 
likely, but would not House or Senate have done far worse? The 
committee has at least the opportunity to hear and examine 
evidence, as well as to deliberate. House or Senate cannot spare 
time to study the facts in these matters of administrative detail. 
It would take those bodies a century to go into each matter with 
the thoroughness of committee procedure. 

Undoubtedly we do not do the thing in the best way, but it is 
the only way if our lawmaking bodies are to make rules and 
regulations as well as laws, if they are to dispense justice to 
claimants, if they are to continue the pretense of being expert 
in administration. Only by having thirty, forty, or fifty “little 
legislatures” can even a sizable fraction of the work be done. 
That is the real reason why we legislate by small groups, subject 
to the revision of the full assembly. Perforce this revision is 
hasty and inadequate. It must be assumed that most of the 
committee work has been done right. The marvel is that under 
the conditions so much of that which is imperfect is detected and 
corrected. 

Of course there is complaint that the scrutiny is not close 
enough, that too much reliance is placed on the judgment of the 
committees, and that the tendency to follow them blindly per- 
mits them to prevail with much that ought not to be approved. 
For instance, Professor Beard, in his ‘American Government: 
and Politics,” says “it is by the committee that good measures 
are often smothered or riddled by amendments, and pernicious 
measures carried through the Legislature without adequate 
scrutiny.” Had he served in such a Legislature as that of Massa- 
chusetts, he never would have given space to such an argument. 
He would have found that amendment in matters of detail is far 
more wisely made in committee than on the floor. The judgment 
of the committee in respect thereof is usually sound, and experi- 
ence proves it more often correct than the judgment of the House 
as a whole. If the proposed change goes to the essence of the 
matter, previous study by a committee more often helps than 
hurts. 

Yet committees are not infallible and it would be unfortunate 
if in fact their use precluded amendment by House or Senate 
itself. That is not the case in Massachusetts; amendments are 
readily and freely made in the course of debate It is not the case 
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in Iowa. The “Legislative Manual” of that State says com- 
mittee amendments are considered first and often are amended 
before adoption. Then come, amendments from the floor, and 
the Journals show a large number of these are offered. In 
a recent Senate more bills were amended that had no com- 
mittee recommendations than those that had amendments pro- 
- posed by committees; and a number of bills to which there 
" were proposed committee amendments were rejected. Surely of 
these States it cannot be said that, because some committee 
has reported, “pernicious measures are carried through the 
Legislature without adequate scrutiny.” No proof comes to 
my notice that elsewhere such a regrettable consequence gen- 
erally follows. In the very nature of things it is improbable. 
Although the backing of a committee may have much influ- 
ence, yet the measure that is pernicious almost always arouses 
too many enemies to let it run the gantlet of House and Senate 
without criticism. 

Under the system of ministerial responsibility, which is usu- 
ally favored by those who condemn American committees, it is 
significant that the forward-looking men urge committees for 
the very purpose of greater freedom of amendment. In the Ger- 
man Reichstag, where bills were not always referred to commit- 
tees, Lowell said it was noteworthy that the more advanced 
Liberals constantly urged such a reference in the case of Govern- 
ment bills, because the authoritative influence of the ministers 
was thereby diminished, and greater opportunity was given for 
criticism and amendment; while the more moderate parties, 
following the lead of the Government, often preferred an im- 
mediate discussion of important measures by the full House, 
without the intervention of any committee at all.! 

Even in England, with the Cabinet system so often held up 
for our admiration, it is urged that more questions should be 
handled after the American fashion. There is no small signifi- 
cance in the opinion of such a man as W. E. H. Lecky, who rarely 
saw the good in anything democratic. ‘The House of Com- 
mons,” he said, “‘as a whole is becoming so unfit for the transac- 
tion of the details of business that it will probably more and 
more delegate its functions to committees; and these committees 
submit great questions to a thorough examination, bring to- 
gether the most competent practical judges and the best avail- 

1 Governments and Parties in Continental Europe, 1, 255. 
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able information, weaken the force of party, and infuse into 
legislation something, at least, of a judicial spirit.” ! Thus Eng- 
lish thinkers urge imitation of the United States, while American 
reformers urge imitation of England. Distant hills are always 
greenest. 

Another of the objections raised to the American system is 
that the introducer of a bill gets no chance to protect his off- 
spring, at least in its infancy, unless he happens to be a member 
of the committee to whose mercies it is entrusted. There is some- 
thing in this argument, but it militates with equal force against 
the bicameral system, which precludes the parent of an idea 
from fighting for its life in the body of which he is not a member. 
Furthermore, if experience proved this to be a really serious 
objection, the logical deduction would be that no bills are likely 
to come of age except those born within the legislative chambers, 
which everybody knows is far from the case. It may be doubted 
whether often there is likely to be great value in a measure that 
has but one warm friend, its parent. 

No more serious is the objection that the committee system 
creates unfortunate rivalries for the right of way. Nothing of 
the sort develops in Massachusetts or in other States where 
every petition gets an answer, every bill that has been introduced 
gets a report, every report gets its place on the calendar, and the 
calendar is disposed of before prorogation. In Legislatures that 
do not finish their work, as also in the overburdened Congress, 
committee rivalries may do harm, but if there must be prefer- 
ences, why are not committee rivalries as likely to meet the need 
as any other system? The blame, if blame there be, should fall 
on the situation and not on the methods it produces. 

Even of less weight seems to me the criticism that the com- 
mittee system, by shifting the center of gravity from the floor to 
the committee room and lessening the opportunity for debate in 
the open, disastrously reduces the attractiveness of legislative 
life for strong men. Yet as keen a man as E. L. Godkin declared 
this to be the most serious defect in the committee system, and 
the hardest to remedy. Said Mr. Godkin: “In recent days, legis- 
latures in all the democratic countries have been made repulsive 
to men of mark by the pains taken ‘to get business done’ and to 
keep down the flood of speech. Everybody who enters a Legis- 
lature now for the first time, especially if he is a man of talent 

1 Democracy and Liberty, 1, 243. 
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and character, is bitterly disappointed by finding that the rules 
take from him nearly every opportunity of distinction, and, in 
addition, condemn him to a great deal of obscure drudgery. It 
is only by the rarest chance that he finds an opening to speak, 
and his work on the committees never shows itself to the public. 
It consists largely in passing on the merits of the thousands 
of schemes concocted by inexperienced or ignorant men, and 
has really some resemblance to a college professor’s reading of 
‘themes.’ In fact, the committee room may be called the grave 
of honorable ambition. We find, accordingly, that only few men 
of real capacity, who have once gone to the Legislature or to 
Congress, are willing to return for a second term, simply because 
they find the work disagreeable and the reward inadequate.”’ ! 

This so hopelessly confuses causes and results that one is at a 
loss to know where to begin refutation. It ignores the fact that 
somewhere, somehow, by somebody, the work now done in com- 
mittees must be done. If it is not agreeable to men of real ca- 
pacity, shall it be left to men without real capacity? Will it be 
less disagreeable if it is transferred to the floor? How will that 
increase the speaking opportunity for the man of talent and 
character? Is it the rules that deprive such a man of the op- 
portunity for distinction, or the volume of business that compels 
the rules? And is it the case that any considerable number of 
men with or without capacity decline a second term in Legis- 
lature or Congress? True it is that long terms of service either in 
Congress or the Legislatures are not the rule, but that is from 
causes having nothing whatever to do with the committee 
system. 

Akin to this particular criticism is that which blames commit- 
tees for the decadence of public interest in the proceedings of 
Congress and Legislatures. This strikes me as far-fetched, but 
Bryce includes it in his list of defects, and it should therefore get 
at least a word. It may be that lack of interest is in some meas- 
ure due to the small proportion of debate that has any elements 
of the dramatic, the picturesque, or the vital, but evidence is 
wholly lacking to show that this proportion is smaller than of 
old. The colonial Journals indicate that in olden days too the 
bulk of the business was trivial. Men who served in the early 
Congresses were constantly complaining of the waste of time on 
inconsequential things. May it not be that the wonderful in- 

1“The Decline of Legislatures,’ Atlantic Monthly, July, 1897. 
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crease in the abundance and diversity of social interests in these 
later years has made it impossible for the petty phases of law- 
making to draw and hold public attention? 

Another complaint is that committees by working independ- 
ently produce conflicting and bad results. In Mr. Wilson’s epi- 
grammatic phrase, “‘our legislation is conglomerate, not homo- 
geneous.” ' Elsewhere he has described it as ‘haphazard, in- 
_ coherent.”’ Bryce thought the system lessens the cohesion and 
harmony of legislation. This type of criticism assumes that there 
ought to be cohesion, harmony, homogeneity. Why? The pur- 
pose of government is not single, save in the most abstract sense. 
The common welfare is to be advanced in a thousand directions 
that have no closer relation than the thousand fields of social 
activity with which they are concerned. The comparison with a 
single industrial enterprise is wholly fallacious. The directors of 
a great corporation may well devise a unified program for the 
sole purpose of earning dividends from a group of closely allied 
activities. Nothing of the sort appears in government. Who but 
a dreamer can conceive any relation between the suppression of 
crime and the building of good roads? or between universal mili- 
tary training and the law of negotiable instruments? or between 
the conservation of water-power and the building of an asylum 
for the insane? Government itself is of necessity conglomerate, 
not homogeneous. No charge lies against a method of lawmaking 
that corresponds precisely to the purpose and character of law- 
making. 

It is true that governmental activities, like social activities, 
overlap. This results in more or less of conflict, and there is no 
question that two committees will sometimes take opposite posi- 
tions on matters in the twilight zone between them. Sometimes, 
too, there might well be more of harmony between the policies 
of two governmental departments. Observation, however, of 
what actually takes place in a State like Massachusetts, where 
there are now a hundred fields of governmental activity, as 
measured by that many departments and sub-departments, 
shows no serious amount of conflict or of friction, and no serious 
interference or waste of effort develops between the legislative 
committees overlooking these activities. If some bill might come 
within the purview of either of two committees, it is not uncom- 
mon to assign it to them sitting jointly. Thus in 1918 an im- 

1 Congressional Government, 113. 
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portant measure relating to transportation in and about Boston 
was referred to the Committees on Metropolitan Affairs and 
Street Railways. Under the rules, as it involved expenditure of 
public money, it went later to the Committee on Ways and 
Means. This method reduces conflict to a minimum, and as a 
matter of fact trouble on this score is negligible in amount. If in 
less well-regulated Legislatures or in Congress, serious harm 
develops, it is not because of the nature of the committee system, 
but because of failure to organize and work it properly. 

As if the two faults were related, lack of codrdination and loss 
of responsibility were intermingled in a scathing criticism by 
Joseph H. Choate, Jr., in the ‘North American Review”’ for 
January, 1916. “The present pernicious committee system,” 
he declared, ‘‘is the bane of all American legislative bodies. This 
system, by scattering responsibility among a score of separate 
committees, which act without reference to each other, and 
consist of men not known to the public in connection with their 
duties, makes the work of any Legislature inharmonious and 
uncorrelated, and deprives the people of all real power of holding 
any one accountable for bad measures.’”’ Mr. Bryce and Mr. 
Wilson had each blamed committees for their impairment of 
responsibility. Surely it is audacious to question so eminent a 
trio. Yet one may gain courage from recalling that Madame 
Roland found crimes to have been committed in the name of 
Liberty, and from reflecting that likewise follies may be com- 
mitted in the name of Responsibility. 

Responsibility is as hard to define as Liberty. Without trying 
to frame an adequate description of its purport, let us assume 
that the sting of it lies in punishment. A man is to suffer for an 
error that can be justly laid at his door, the theory being that 
certainty of punishment will make him cautious and virtuous. 
With the theory there can be no quarrel. Its application to gov- 
ernment brings the rub. Government may be chiefly a matter of 
one man — the monarch where (if anywhere) autocracy sur- 
vives, the Prime Minister of England, in time of war the Presi- 
dent of the United States. Or there may be sharing of leadership 
— the National Assembly of France, the American Congress in 
time of peace, the State Legislatures, each dividing power with 
Cabinet, President, Governor, or party leaders, as the case may 
be. The two methods, inexactly described by the words ‘“au- 
tocracy” and ‘‘democracy,” shade into each other, but their 
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outlines are distinct enough to give contrast. Democracy secures 
responsibility through the device of political parties. It makes 
little attempt to punish individuals as such. It holds that in 
such a matter as the making of laws, wherein many men are 
asked to share, it would be unjust and impracticable to individu- 
alize responsibility. The vast range of legislation goes far beyond 
the mental capacities of any one man or any small group of men. 
No single human being so nearly approaches omniscience that 
he can reasonably be expected to pass intelligent judgment on 
the wisdom of all the proposals coming to even a single session of 
a State Legislature, much less the thousands on thousands flood- 
ing Congress every two years. 

What the critics really have in mind is that very small number 
of important and vital measures upon which there may usefully 
be party division. By reason of these they damn the whole com- 
mittee system. Some day we may learn how to separate from 
the mass the few great questions of public policy. Meantime it 
is idle to denounce by reason of irresponsibility an effective, 
practical, sensible way of handling the great mass of the busi- 
ness, in regard to which there would be gross injustice, marked 
lessening of efficiency, and no compensating advantage, were a 
system securing individual punishment substituted. 

Even the critics of the committee system admit it has various 
advantages. Under it far more measures can be handled. Worth- 
less bills can be easily and quickly killed. The chance of hasty 
and ill-considered legislation is lessened. Work is more fairly 
divided. Every member gets an opportunity to have a share in 
lawmaking, where, with only debate on the proposals of a minis- 
try, the great mass of members can do nothing but vote. In com- 
mittees many men can apply facilities and capacities developed 
by their usual vocaticns, which the lack of ease in public speech 
keeps them from exercising on the floor of a House. Each com- 
mittee acquaints a few men with some one field of governmental 
activity. They become specialists, with all the gains that modern 
development has proved to spring from specializing and the sub- 
division of labor. Some of the members are almost sure to serve 
on the committee several years, thus carrying to the newcomers 
knowledge of the routine of business, together with other bene- 
fits of experience. Particularly useful may be their acquain- 
tance with the capacities and failings, hobbies and prejudiccs, 
resources and limitations, of the administrative officials whose 
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recommendations are to be accepted or rejected in whole or in 
art. 

. Furthermore, committee hearings disclose in some degree the 
attitude of public opinion and the extent of public demand. They 
give chance to hear both sides without the bias of partisanship 
and the prejudice of personality, better than is possible under 
the conditions of legislative debate. They permit the taking of 
testimony, the preseryation of evidence in extenso. They facili- 
tate the use of experts. They furnish an easy means of communi- 
cation between the legislative and executive departments. 

Bryce noted as an advantage of committees their replacing of 
the system of interrogating ministers in the House that prevails 
in most European chambers. Curiously enough, where Bryce, an 
Englishman, saw gain in this particular, Woodrow Wilson, an 
American, saw loss. Said Mr. Wilson: ‘‘ Resolutions which call 
upon Officials to give testimony before a committee are a much 
clumsier and less efficient means of eliciting information than is a 
running fire of questions addressed to ministers who are always 
in their places in the House to reply publicly to all interroga- 
tions.’”’ ' It may be that to secure the attendance of officials by 
means of resolutions is a clumsy method, but there is no need 
whatever for it and as a matter of fact it is rarely used. Custom- 
arily officials cheerfully present themselves in committee rooms 
whenever invited, and experience does not suggest that this 
method of eliciting from them fact and opinion fails to produce 
all the desired results. 

Committees, too, furnish better means for the scrutiny of ad- 
ministrative departments, study of their efficiency, investigation 
of their defects. If this is to continue a province of the legislative 
department, the function of committees in connection therewith 
should be elaborated rather than replaced. 


4 Congressional Government, 147. 


CHAPTER IX 
THE COURSE OF BUSINESS 


Action on bills accompanying committee reports constitutes by 
far the larger part of the work of an American lawmaking body. 
Manifestly it is desirable that these bills shall be taken up with 
some sort of system. Members ought to be protected against 
surprise, and so it is customary to provide that bills shall not be 
considered on the day when they are reported. Any respectable 
Legislature will require that they be printed, and printing takes 
some time. Also it is reasonable that members particularly in- 
terested shall have opportunity to study a bill against occasion 
for amendment or debate. Whenever more than one bill is in 
hand, some method of choice is necessary. With many bills await- 
ing action, as is often the case, the need of such method becomes 
insistent. 

These considerations all point to the desirability of a predeter- 
mined order of business. The Legislatures for the most part se- 
cure this by what is commonly known as a “calendar,” a printed 
list of bills, orders, and resolutions, which are to be taken up con- 
secutively unless otherwise provided by rules or by action of the 
House in any particular instance. The National House of Repre- 
sentatives classifies its bills in calendars, but these are only lists 
that, with certain minor exceptions, give no indication of the 
order in which bills will be considered. Hence sprang one of the 
cardinal defects of congressional practice. Members rarely knew 
in the morning what was to be the business of the day, much less 
what was to be the business of the next day. Even the little as- 
surance that might be supposed to come from the rules adopted 
at the beginning of the session proved of slight worth, because 
the days they set aside for certain classes of business are ruth- 
lessly taken for other matters whenever the leaders think best. 
The program is really in the hands of the Steering Committee (an 
unofficial committee of the majority party), of the majority 
floor leader, and of the Committee on Rules. For many years 
custom did not encourage frequent announcement in advance. 

When complaint of the situation was made by R. Walton 
Moore of Virginia, supported by former Speaker Champ Clark 
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(May 11, 1920), he was answered by James R. Mann, of long ex- 
perience in the House, who argued that we could not in this 
matter follow the example of parliamentary bodies in other 
countries, because we lack centralized authority such as is found 
in the cabinet form of government. He recalled the outcry 
against ‘“Cannonism,”’ when Speaker Cannon had in opera- 
tion under him, ‘“‘not an autocratic organization at all, but the 
smoothest working legislative machinery that had ever been 
known in this House.’”’ Mr. Mann thought that in the absence of 
such organization, it was impossible to tell very far in advance 
what would come out of the constant struggle between commit- 
tees for a chance to get their bills considered. 

With all due respect for Mr. Mann’s conclusion, it may be 
pointed out that he did not meet Mr. Moore’s statement that in 
the extra session (May—November, 1919) the House had acted, 
he thought, on twenty-one matters under special rules brought 
in by the Committee on Rules, and that with a single exception 
these matters were taken up immediately on the adoption of the 
rules. Speaking to those familiar with such special rules, it was 
not necessary for Mr. Moore to explain that matters so brought 
in are among the most important the House considers. They are 
the proposals picked out from the mass because of such conse- 
quence as to deserve the right of way, and they include most of 
the fighting matters. No valid reason suggests itself why there 
should not be at least a day’s notice of the intention to bring in 
these special rules. They are in essence nothing but the program 
of the leaders. Such a program ought not to be allowed to take a 
House by surprise. 

The force of this argument led Frank W. Mondell, the Repub- 
lican floor leader, to begin, late in 1921, the experiment of a bul- 
letin, at first posted in the lobby, and then sent round to the 
members once a week, announcing ‘‘a tentative plan of business.” 
This proved so great a convenience to everybody that at this 
writing it looks as if any lengthy relapse into secrecy and mystery 
would not be endured. Surely it is to be hoped that the experi- 
ment will lead to more orderly preparation for handling the na- 
tion’s business and to a'system that will permit better work. 

In this matter Congress has been far behind at least some of 
the national assemblies in other lands. For example, in France 
the President at the end of each sitting presents the Order of the 
Day that he has prepared for the next sitting. This may be de- 


THE COURSE OF BUSINESS 203 


bated by the Chamber, and so kept within its control. In Eng- 
land statesmen have long appreciated the importance of thought- 
ful and timely preparation for the conduct of parliamentary 
affairs. In 1854, when a select committee of the House of Com- 
mons was considering means for improvement in regularity and 
dispatch, the Speaker of the House testified: “In all the improve- 
ments we have yet made in the conduct of the public business, we 
have endeavored, as much as possible, to let the House under- 
stand exactly what questions they will have to discuss, and to 
prevent surprises, and also to give some certainty to our pro- 
ceedings.” Before a like committee in 1861 another Speaker 
strongly corroborated this, and said that the most important 
thing to which the attention of the committee could be directed 
was ‘‘certainty day by day, so far as it is possible, as to the busi- 
ness to be transacted; and that, for despatch, for the convenience 
of the members, and for decorum of proceedings, certainty is to 
be regarded as the primary object.” 

The practice of our Legislatures varies much. Typical of those 
that like and get the benefits of what might be called automatic 
sequence is the Massachusetts General Court. There the House 
(and the same is true of the Senate) has but one calendar, on 
which matters are placed in the order in which they come to the 
Clerk, from committees or otherwise. At the opening of a sitting 
the Speaker begins at the top and calls consecutively. If any 
member wishes to debate a matter, he shouts “ Pass,” whereupon 
the Speaker goes on to the next, thus disposing of the routine on 
all uncontested numbers. Then returning to those that have 
been “‘passed,’”’ he takes them up again in order. The Speaker 
himself never exercises any option. The individual member can 
hurry action only if he can induce the House to suspend the rules 
and discharge a matter from the Orders of the Day, either for 
immediate consideration or by assignment to a time certain 
which may be earlier than it would normally be reached. Al- 
though not uncommon, this recourse is not habitual. Neither is 
delay often successfully attempted. With the prestige of an early 
adjournment in mind, the Speaker is likely to frown on motions 
to lay matters on the table, and sometimes he will succeed in get- 
ting through a session without use of the table at all. In the 
other branch ‘‘senatorial courtesy”’ prevents strict adherence to 
this righteous policy, and the table sometimes gets heavily 
loaded, yet most of the business is handled in sequence. 
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Illinois may illustrate the other extreme of practice. A bulletin 
prepared in 1919 to aid its Constitutional Convention tells us 
that in its General Assembly the rules do not force a considera- 
sion of bills in the order in which they are presented; and the de- 
yree of promptness with which a bill is urged for consideration 
depends to a very great extent upon the individual member who 
presented a bill or who has it in charge. Because of lack of in- 
terest or because of fear of the result, he may not urge it to 
second reading or to third reading and vote. Many members 
think it easier to get a bill through in the rush at the end of the 
session and so they deliberately hold up bills until the closing 
days. This was one reason why, for example, in the enactment of 
legislation the amount of business from June 4 to June 16, 1917, 
was much greater than that between January 3 and June 4. As 
to the treatment of the calendar the record of June 5 is cited, 
when with 147 bills on the House calendar for second reading, 
the first twenty-two were not taken up at all, and none of the 
others were called up in the order in which they appeared on the 
calendar. 

Such of our Legislatures as permit the presiding officer to de- 
termine the order in which bills shall be taken up expose him to 
undue temptation. He may present at the opportune moment 
those he favors, and may hold those he dislikes for a time when 
the House is in a mood for slaughter. The fair and prudent 
course is to compel everything to take its turn unless the House 
sees fit by an exceptional vote, say three quarters or four fifths, 
to advance or postpone a particular measure. 

In this, however, as in all other matters parliamentary, it is 
unreasonable, it is absurd, it is dangerous, to put the power of 
prevention within reach of any singlemember. The lower branch 
of Congress illustrates the folly of this every day. Its clumsy ma- 
chinery is at the mercy of ‘unanimous consent.”’ Analyze its 
processes and you will find that the chief source of its ineffi- 
ciency is the power to waste time, to delay, or to block, which 
is at the command of any one captious, opinionated, impatient, 
angry, resentful, or notoriety-seeking member. 


THE READINGS 4 
TuHaT somewhat intricate matter, the reading of bills, may best 
be handled by separating the three purposes — (1) deliberate 
action, (2) adequate information, and (3) orderly discussion. 
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In Sir Thomas More’s “‘ Utopia” ‘‘one rule observed in their 
council, is, never to debate a thing on the same day in which it is 
first proposed; for that is always referred to the next meeting, 
that so men may not rashly, and in the heat of discourse, engage 
themselves too soon, which might bias them so much, that in- 
stead of consulting the good of the public, they might rather 
study to support their first opinions, and by a perverse and pre- 
posterous sort of shame, hazard their country rather than endan- 
ger their own reputation, or venture the being suspected to have 
wanted foresight in the expedients that they at first proposed. 
And therefore to prevent this, they take care that they may 
rather be deliberate than sudden in their motions.” 

The description of Sir Thomas More’s ideal commonwealth 
was published in 1516. We may infer in this particular that 
Parliament had not then protected itself against hasty action by 
the system with which we are familiar to-day. However, a be- 
ginning had probably been made. Proofs are scanty, but there 
are traces of requiring three readings for bills as soon as bills 
themselves became the fashion, when under Henry VI the Com- 
mons began accompanying their petitions with drafts of the 
enactments they desired. Precisely when the practice took its 
present form is not known, but evidently it had become well es- 
tablished when the Journals of the House of Lords began, in the 
time of Henry VIII, and those of the Commons, with Edward 
VI, in 1547. 

That quaint book, ‘The Commonwealth of England and 
manner of government thereof; compiled by the honourable Sir 
Thomas Smith, knight,” published in 1589, a dozen years after 
the author’s death, discloses with gratifying detail how our an- 
cestors handled their work. “Beside the chancellor,” said Sir 
Thomas, ‘‘there is one in the upper House who is called the 
clerk of the parliament, who readeth the bills. For all that 
cometh in consultation either in the upper house or in the nether 
house is put in writing first in paper; which being once read, he 
that will riseth up and speaketh with it or against it; and so one 
after another so long as they shall think good. That done they 
go to another, and so another bill. After it hath been once or 
twice read, and doth appear that it is somewhat liked as reason- 
able, with such amendment in words and peradventure some 
sentences as by disputation seemeth to be amended; in the upper 
house the chancellor asketh if they will have it ingrossed, that is 
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to say, put into parchment; which done and read the third time 
and that eftsoones, if any be disposed to object, disputed again 
among them, the chancellor asketh if they will go to the ques- 
tion. And if they agree to go to the question, then he saith ‘Here 
is such a law or act concerning such a matter, which hath been 
thrice read here in this house; are ye content that it be enacted or 
no?’ If the Non-contents be more, then the bill is dashed; that 
is to say, the law is annihilated and goeth no farther. If the Con- 
tents be more, then the clerk writeth underneath, ‘Soit baillé 
aux commons.’ And so when they see time they send such bills 
as they have approved by two or three of those which do sit on 
the woolsacks to the Commons.” 

This indicates the deliberation that comes from repeated con- 
sideration, but not that brought by intervals between consider- 
ations. Gain in the latter respect was doubtless part of the 
marked improvement in parliamentary processes accomplished 
in the reigns of James I and Charles I. When the practice of va- 
rious readings was transplanted to this country, spreading them 
over three days would appear to have become habitual, judging 
by the following order adopted by the General Court of Mas- 
sachusctts in May of 1657: ‘‘ Whereas it is found by experience 
that the passing and enacting of divers grants, orders and laws 
upon the first proposal, hath occasioned many inconveniences 
which might have been prevented by mature deliberation, and 
that it is the laudable custom of the Parliament of England to 
pass no bills which have not been there read and debated, it is 
therefore ordered and enacted by this Court, that no grant of 
land, law or order (except transient acts) shall henceforth be of 
force but such as, after reading and mature consideration on 
three several days, shall be approved and consented to by the 
major part of the Magistrates and Deputies.” ! 

However, William Penn’s Charter of Liberties to Pennsyl- 
vania in 1682 provided only that “unless on suddain and Indis- 
pensable Occasions no business in Provincial Council or its re- 
spective Committees shall be finally determined the same day 
that it is moved.” Even this excellent safeguard appears in the 
course of time to have been.neglected, for we find the Board of 
Trade in 1758 disallowing an act of Pennsylvania that granted 
to a certain individual a ten-year exemption from suits for debt, 
because after having been introduced upon the application of 

1 Records of the Colony of the Mass. Bay in N.E., tv, pt. 1, 292. 
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only part of the creditors, it was passed through all the readings 
in a single day. 

One of the few rules adopted by the Continental Congress 
that met in Philadelphia in September, 1774, was: “No Question 
shall be determined the day on which it is agitated and debated, 
if any one of the Colonies desire the determination to be post- 
poned to another day.” It might be inferred that this body did 
not commit itself to the requirement of three readings. 

Nine of the eleven State Constitutions framed before the Fed- 
eral Union made no reference to the matter, but more likely be- 
cause they did not deem it fit for constitutional provision than 
because they were not accustomed to the practice. North Caro- 
lina, however, in 1776 definitely required “that all bills shall be 
read three times in each House, before they pass into laws”’; and 
Georgia in 1777 was more emphatic with — ‘All laws and ordi- 
nances shall be three times read, and each reading shall be on dif- 
ferent and separate days,’’ — but it added the proviso, ‘except 
in cases of great necessity and danger.’’ The Georgia Constitu- 
tion of 1789 omitted reference to the subject, but it reappeared in 
that of 1798, with the exception changed to — “‘unless in cases 
of actual invasion or insurrection.’”’ South Carolina put the in- 
junction into her Constitution of 1790. 

From what was the southern end of the country, the idea 
spread, first westward, and then to the north. Tennessee started 
with it, in 1796, clarifying the language somewhat in 1834, and 
in 1870 strengthening the provision by adding, ‘‘No bill shall 
become a law until it shall have been read and passed, on three 
different days in each House,” etc. Kentucky put it into her sec- 
ond Constitution, that of 1799, with the wording: “No bill 
shall have the force of a law until on three several days it be read 
over in each House of the General Assembly, and free discussion 
allowed thereon; unless, in cases of urgency, four-fifths of the 
House where the bill shall be depending may deem it expedient 
to dispense with this rule.” Ohio followed Kentucky in 1802, 
omitting the provision for free discussion, but Louisiana in 1812 
retained that provision. Indiana in 1816 permitted two thirds to 
omit the readings in case of urgency. Mississippi, Illinois, and 
Alabama made it four fifths; Missouri, two thirds. Arkansas 
and Florida had joined the list before the idea was accepted by 
any of the northeastern States, New Jersey being the first of 
them to take up with it, in 1844. 
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This New Jersey action meant that experience was teaching 
some of the older States the need of stronger protection against 
improper haste than that given by the ordinary legislative rule. 
The growth of a belief of this sort may be illustrated by what 
took place in New York. One delegate in the Convention of 1867 
proposed that a bill should not be put on its final passage until 
five days after its introduction; another preferred ten days. It 
was also proposed that no bill should be passed without consid- 
eration in Committee of the Whole, and that every bill should lie 
over one day after report by such committee; furthermore it was 
also proposed that no bill be introduced in the course of the last 
five days of the session. The Commission of 1872 recommended 
that every bill should have three readings, no two of which should 
be on the same day, but the Legislature rejected the proposal. 
The Convention of 1894 got at the danger in another way, with 
the stipulation that no bill shall be passed or become law unless 
it has been printed and on the desks of members at least three cal- 
endar legislative days prior to its final passage, except when the 
Governor may certify to the necessity of immediate passage. 
Michigan has resorted to the same expedient, but requires that 
the printed bills shall be in the possession of each House five days 
before passage, and gives the Governor no power to suspend the 
provision. The fact that in New York the Governor has some- 
times had legitimate occasion to certify the necessity of imme- 
diate passage suggests that Michigan may some day find itself 
embarrassed by the want of such an emergency loophole. 

Thirty of the States now have constitutional provisions re- 
quiring three readings on separate days, save that four of them 
permit two of the readings to be on the same day, one of the four 
calling for a two-thirds vote to that end. About a score out of 
the thirty specify exceptions, mainly in cases of emergency. 

As in the case of all other procedural requirements, it is ques- 
tionable whether these constitutional provisions do more good 
than harm. They encourage the quibbling that does the legal 
profession so much hurt in the eyes of the public. They let tech- 
nicalities thwart principles. They add somewhat to the uncer- 
tainty of the citizen as to his rights and duties. By reason of 
them he is less confident that what purports to be law is law. 

Take a single illustration, that given by the case of State ex 
rel. Pitts v. Baseball Club, 127 Tenn. 292 (1912). <A bill to pre- 
vent the playing of baseball on the Sabbath passed the Tennes- 
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see House and then was amended in the Senate by adding the 
prohibition of cricket or other game played with ball, bat, or 
club. Appropriate change in the title was made. In view of the 
provision that a title must disclose the subject of a bill, the court 
held that “whenever the caption of a bill is materially changed, 
the bill becomes a new one,’’ and that the statute in question 
was invalid because after the change in title this new bill did not 
have three readings in the Senate. The single reading it received 
after amendment could not suffice. 

Looked at from the bench, this may be good law, but from the 
parliamentary point of view it is open to argument. Such a 
sensible interpretation of the rule about germaneness as would 
be found in almost every legislative assembly except the Na- 
tional House of Representatives (which is absurdly finical in this 
particular), would declare that the amendment in question was 
germane, and if it was germane, then parliamentary law would 
say it altered the bill, but did not replace the old bill with a new 
bill. Parliamentary law would not countenance the theory that 
even a radical change in a bill should entail beginning the whole 
process anew, which is the logical conclusion to be drawn from 
this Tennessee decision. Experience has not even suggested that 
such a revelution in parliamentary procedure would be desirable. 
For many reasons it would be quite impracticable. Amendment 
should require more precautions than are now customary, but 
not fresh beginnings. Inasmuch as the men who put into a Con- 
stitution the provision that made the trouble in this case could 
have had no such ultimate effect in mind, the case gives us one 
more instance of the unwisdom of putting such things into Con- 
stitutions. 

The original rules of the United States Senate, adopted in 
April, 1789, required three readings for every bill, “on three 
different days unless the Senate unanimously direct otherwise.” 
In the House there were to be three readings, no two of them on 
the same day without special order. When Jefferson came to 
prepare his ‘‘ Manual,” he found that in the House of Commons, 
to prevent bills from being passed by surprise, a standing order 
directed they should not be put on their passage before a fixed 
hour, naming one at which the House was commonly full. He 
said the usage of the Senate was not to put bills on their passage 
till noon. The Senate still has its old rule about reading on dif- 
ferent days, but there are no restrictions in the modern practice 
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of the House. Since 1890 all bills have been introduced in the 
House by filing them with the Clerk, making a reading by title 
impossible at that time, but the titles are printed in the Record 
and Journal, carrying out the real purpose of the rule, which still 
says ‘“‘bills and joint resolutions on their passage shall be read 
the first time by title.”” The second reading now takes place in 
Committee of the Whole, or for bills not there considered, in the 
' House itself. The next question is: ‘Shall the bill be engrossed 
and read a third time?” If this is decided in the affirmative, 
the reading is to be by title, unless reading in full is demanded, 
and the question of putting the bill upon its passage is then to be 
put. It might be supposed that the time necessary for engross- 
ment would ensure at least some delay, but as a matter of fact 
the engrossed bill is not the one regularly read on the third read- 
ing, for to insist on engrossment before reading would put it over 
and endanger its success. The rules permit a bill to be read a 
third time and passed on the same day. No longer is it custom- 
ary to set an hour for voting. In short, the safeguards of the 
fathers have disappeared. 

In many of the States the same expedition is secured, and the 
same risk is run, by the suspension of rules. For instance, the 
Towa ‘‘ Manual of Legislative Procedure”’ says: ‘‘ Bills are seldom 
engrossed, but the rules are suspended and they are considered 
engrossed. Likewise, a bill may not be given a third reading; but 
the rules being suspended, a reading given for information is 
considered a third reading. Another rule frequently suspended 
is the rule which provides for a second and third reading on the 
same day; in fact any rule can be suspended in either House by 
a two-thirds vote of the members present.’ 

Iowa legislators are not hampered by any constitutional ob- 
stacles in the matter. In States where such obstacles exist, they 
do not seem to be taken very seriously. The practice reminds 
one of that famous query: ‘‘What’s the Constitution between 
friends?” The weak spot is the general rule which presumes the 
proper discharge of official duty. Under this rule the courts do 
not go behind the Journals, and if the entries therein show no 
violation of the Constitution, the record stands. In Idaho the 
optimists went a little too far and allowed the Journals to show 
numerous violations, so that as a result of the decision in Cohn 
v. Kingsley, 5 Ida. 416, the Legislature of 1899 had to reénact 
most of the laws passed from the time Idaho became a State. 
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In that case the respondent tried to maintain that the court 
could not go back of the enrolled bill, but the court took the 
other view, saying: ‘‘ Upon this question there is some conflict of 
authority, but the great weight of authority and the soundest 
reasoning support the rule that the court not only may, but it is 
the imperative duty of the court, when this issue is before it, to 
look to the Journals of the Legislature, and see if, in passing the 
statute in question, the Legislature have proceeded in the man- 
ner provided by the Constitution.”’ It held to be mandatory 
the provisions requiring three several readings, the printing of 
bills, and the Yea-and-Nay vote. 

Texas in 1876, strengthening its language about exceptions 
that might be made, by restricting them to cases of ‘‘imperative 
public necessity,” sought protection in prescribing that this 
should be stated in the preamble of the bill and that the vote on 
suspending the rule should be taken by Yeas and Nays. 

In France every measure must pass two readings in each cham- 
ber, with an interval of five days, unless otherwise ordered by a 
majority vote. 


READING AT LENGTH 


ADEQUATE information was the object in reading bills at length. 
The practice dates from times when printing was unknown or 
little used, and the many members of Parliament who were il- 
literate gained their whole knowledge of bills from the reading by 
the Clerk and the exposition by the Speaker. It was the ancient 
custom for the Clerk to read first the title and then the bill itself; 
then the Speaker read the title and explained to the House the 
substance and effect of the measure, either from memory, or by 
reading the breviate, or brief, attached to the bill, and sometimes 
he also read the bill. In Parliament the bill is no longer read at 
length. What Sir Thomas Erskine May properly characterizes 
as ‘‘so tedious a practice” ! is thought to have been rendered 
unnecessary by the circulation of printed copies. The affixing of 
a breviate prevailed through the greater part of the seventeenth 
century, but the analysis of the several clauses now prefixed to 
a bill meets the need. 

Undoubtedly bills were read at length in the American as- 
semblies of the colonial period and for some time after. The 
documents were almost invariably short, and seldom if ever 

1 Privileges, Proceedings, and Usages of Parliament, 352. 
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printed at the time of discussion. Just when it began to be 
thought that reading merely the title would suffice, it is impos- 
sible to say. Indeed even to-day nobody can be certain from 
only the phraseology of rules and records just what is the actual 
practice. In one place ‘‘reading” may be construed to mean 
reading at length; in another, to mean reading by title. More 
perplexing still, in the same body, by custom, one reading may 
be at length, and another, of the same bill, by title. For this 
reason such light as is thrown on the matter by words indicating 
oral utterance of all the contents of bills is dim and uncertain. 
Let them be taken for what they are worth, or, as the lawyers 
say, de bene esse. 

The first phraseology I find, suggesting that occasion may 
have arisen for provision in the matter, is that of the second 
Constitution of Kentucky (1799), which directed that no bill 
should have the force of law until on three several days it be 
‘read over.’’ Louisiana evidently copied this in 1812. It is not 
probable that need of more definite mandate was seriously felt 
much before the middle of the century. Then we find both Ohio 
and Indiana, in the same year, 1851, attacking in earnest what 
we may infer had developed into a real evil. Ohio, which had 
originally directed that every bill should be read on three differ- 
ent days, unless in case of urgency the rule were dispensed with 
by a three-fourths vote, inserted the words ‘‘fully and distinctly,” 
before “read.”’ Indiana, which had begun with much the same 
language as Ohio, now went farther in explicitness, saying that 
every bill should be read by sections on three separate days, and 
that though in case of emergency two thirds might, by a Yea-and- 
Nay vote, dispense with the rule, the reading of the bill by see- 
tions should in no case be dispensed with on its final passage. 
Next Minnesota, in 1857, said: ‘‘ No bill shall be passed by either 
House until it shall have been previously read twice at length.” 
Since it was also prescribed that every bill should be read on 
three separate days, this was indirect recognition of one reading 
by title. No way of dispensing with the rule was provided. In 
the same year Oregon copied the Indiana provision word for 
word. Kansas in other language sought to secure the same result, 
in 1859. West Virginia, in 1862, followed Ohio in using the words 
“fully and distinctly.”” Nevada’s requirement (1864) was for 
reading by sections, not to be dispensed with on final passage. 

After the war, States old and new took up with the idea, until 
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now a little more than half the total require one or more of the 
readings to be at length. Only in Ohio and Virginia of these 
States does there seem to be constitutional warrant for avoiding 
by any vote whatever at least one full reading, save that Florida 
and Louisiana make exception of general revisions or codifica- 
. tions, and New Mexico adds thereto bills ‘for the public peace, 
health, or safety.” Several Constitutions, however, while calling 
_ for three readings at length, contain what are known as emer- 
gency clauses, specifying that either one or two of the readings 
may be dispensed with, usually by a two-thirds vote. The abuse 
of these clauses has been notorious. Probably the most extreme 
example has been given by Arizona, where it was required that 
all bills be read by sections three times in each House, but the 
first two readings might be by title ‘‘in case of emergency.” 
Observance of the rule resulted in much delay. The Attorney- 
General in an opinion averred it the right of the Legislature to 
enter on the Journal a general declaration of emergency, stating 
it to be expedient that the rule relating to the reading of bills by 
sections on first and second reading be dispensed with.! There- 
after no bills were read at length except on last reading. 
Constitutional changes made after experience are more in- 
structive than innovations evidently copied from other States. 
So something is to be inferred from the fact that Colorado in 
1884, eight years after its organization, changed its requirement 
for reading at length from three days to two. Why Nebraska, in 
1875, should have changed ‘‘fully and distinctly” to “at large” 
is a puzzle, but as at the same time all provision for suspending 
the rule was omitted, perhaps somebody thought its observance 
could be more easily slighted if the less definite phrase were em- 
ployed. More intelligible was the abandonment by that State, 
in 1920, of the requirement for reading on three separate days. 
This had been found awkward in special sessions when the work 
could all have been done in one day. Georgia, in 1890-91, took 
the trouble of a separate amendment for the sake of getting rid 
of listening to more than the titles of local bills and bank and 
railroad charters on first and second reading. Arkansas, after 
trying two readings at length from 1864 to 1868, went back to 
the old rule, but developed new stringency in 1874 with a re- 
quirement for three readings at length. South Carolina, which 
in none of its Constitutions had used language implying that 
1 Am. Pol. Science Rev., vit, 242 (1914). 
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readings must necessarily be at length, in 1895 said that either 
branch might by rule provide for first and third reading by title, 
from which it may be inferred that the contrary practice had 
prevailed, and that it was thought best to legitimate deviations 
therefrom. 

Governor Hoffman of New York in his message recommend- 
ing, in 1872, a Constitutional Commission, expressed the belief 
that provision should be made for “the actual reading of every 
proposed law on three separate days in each House,” and the 
Commission of 1872-73 recommended reading twice in each 
House, section by section, but the Legislature did not approve 
this nor submit it to the people. 

On the other hand, a committee of the Pennsylvania Com- 
mission on Constitutional Amendment and Revision proposed 
to that body in December, 1919, the striking out of the words 
“at length” from the provision relating to the reading of bills. 
The advice was rejected, after debate showing lack of familiarity 
with legislative conditions or the real issues involved. Judge 
Meyer Sulzberger suggested a novel and ingenious conception of 
the existing provision: “ Might it not mean that it shall be read 
at length by the legislator who has it before him, and has not the 
legislative practice established that as the true meaning?” He 
thought cutting out the words “at length” would not relieve the 
situation. ‘‘ You cannot read it without reading, and if you read 
it, you read it at length.” 

No New England State has adopted constitutional provision 
in the matter, and in view of the high standard of New England 
legislation, this is not without significance. 

In the National House the rule requires the second reading to 
be in full. In case of a long bill, unanimous consent may be given 
to reading instead the committee report. Although a bill has 
just been read in full, another reading may be immediately de- 
manded on going into the Committee of the Whole, but this 
rarcly happens. Also any member may demand reading at the 
engrossment stage. All this reading is a sheer waste of time, 
profiting nobody. I have rarely observed a single member listen- 
ing to the reading of a bill. Printed copies of bill and report are 
at hand, for anybody who chooses to take one as he enters the 
door, or who by pushing a call-button beside his seat will sum- 
mon a page and send for one. No man able to read would try to 
comprehend the details of a bill by listening when he could get 
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a printed copy. Nevertheless, the incapacity of the House to 
throw off outgrown forms continues this lamentable waste of 
time without so much as a protest. 

In the aggregate this waste is really very serious. The clerks 
read distinctly, and though rather fast, seldom more than two 
hundred words a minute. The enactments of the 65th Congress 
(1917-19) comprised about 840,000 words. Therefore a single 
reading occupied at least seventy hours, or something more than 
twelve average working days; i.e., more than two weeks of the 
time of the House. Taking into account the matter that was 
read twice or three times, together with the bills that failed of 
enactment, including several of the big appropriation bills, it is 
probable that nearly if not quite a month of the term was con- 
sumed in mere clerical enunciation. 

Worse yet in essence, because deliberately malevolent, is the 
waste due to the power given to any one member to demand the 
reading of the engrossed bill in full. This demand is likely to be 
made at the end of the day when a vote has been taken after a 
long fight. Some loser, sore and spiteful, will make the demand 
when he well knows it is sure to result at once in nothing but the 
adjournment of the House. The bill will go over for its final 
stages, but then there will be no debate, amendment, or recon- 
sideration. Very rarely the delay may prove fatal, and the 
chance of this, however small, may sometimes warrant the pro- 
cedure, in the eyes of the minority, but for the general good it 
ought to be discarded. Should the House see fit to secure a sec- 
ond opportunity for genuine consideration, that ought not any- 
how to be dependent upon a demand for reading the engrossed 
bill in full. 

In the Senate by 1848 all three readings had come to be by 
title, but when the attention of the Vice-President was called to 
the matter, he ruled that the second reading should be in full and 
for a few days the members had to endure this, but it took so 
much time that presently the very man who had objected said he 
hoped it would be the understanding in the future that all bills 
would be read the first and second time, before their reference to 
a committee, by their titles only, unless any Senator should call 
for the reading of particular bills entire. In 1872 Senator An- 
thony in the chair had occasion to rule that it was the right of 
any Senator to call for reading in full upon the question of the 
third reading or the passage of a bill. On the 7th of September, 
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1916, Senator Penrose of Pennsylvania objected because the 
Clerk was rattling through the reading of the Journal, making it 
a farce, the Senator thought. His point of order was brushed 
aside, but he succeeded in saying: “ There has been too much of 
a practice in the last two months of passing bills without reading 
them, just reading the titles. I have known prominent lawyers 
in Pennsylvania and prominent citizens who had been sitting in 
the galleries come away with signs of disgust at the way the 
public business has been proceeded with in this body during the 
last six weeks. It is absurd to pass bills by only reading their 
titles, and even that reading conducted in a rambling fashion.” 
Mr. Penrose came from Pennsylvania. The Constitution of 
that State has said since 1873: ‘‘ Every bill shall be read at length 
on three different days in each House.” The laws passed at the 
session of 1915 cover 1107 pages, with about 525,000 words. The 
speaker who enunciates more than two hundred words a minute 
must have an entertaining subject and be gifted with rare ora- 
torical power to hold the attention of his audience and be under- 
stood. At half that rate of speed, most men would not compre- 
hend a statute. But allow the reading clerk two hundred words 
a minute and you will find that it would take him about forty- 
four hours — say eight days — to give the Pennsylvania laws 
enacted in one session a single reading. Her Constitution calls 
for six readings — three in each branch. That makes eight weeks 
of words for only the laws enacted. To this must be added all 
the bills introduced that had but one reading, as well as those 
that succumbed after getting farther along the road. Would 
three months be an extravagant estimate for the aggregate? 
The mere statement of these figures shows the folly of the 
thing. Of course no body of sane men would endure such an 
imposition on human powers of suffering. What takes place? 
Judge by the story Samuel Bryan Scott tells of a filibuster against 
the school code toward the end of the session of 1909. This enor- 
mous bill, containing hundreds of sections, had to meet deter- 
mined opposition to many of its provisions, and, merely for the 
purpose of delay, the opponents of the measure demanded that 
it be read word for word. The weary night dragged on. The 
weary clerks droned on, while a vigilant filibusterer sat at their 
feet and, with finger on page, followed the text to see that 
nothing was omitted. After a while the clerks collapsed entirely 
and volunteers from the members took up the work. Gradually 
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the members drifted out, or went to sleep in their chairs. If a 
quorum remained, it is certain that less than a quorum was 
awake. At last it struck some original soul that the constitu- 
tional requirement would be satisfied if several read at once, 
beginning at different places. So a reading squad of ten was 
organized and all read simultaneously. The scene that followed 
suggested a strike on the tower of Babel. The idea was, no 
doubt, unsound constitutionally, but practically it broke up the 
filibuster and saved the school code for the more dignified death 
of the Governor’s axe. At the next session, however, a similar 
bill was passed and signed. ! 

Everywhere that such requirements prevail the inevitable 
result is that the Constitutions are not observed, which is bad 
for the Constitutions and bad for the public. It is one of the 
utterly absurd and wholly useless ways in which we breed dis- 
regard for law. In Illinois, with a Constitution calling for reading 
“at length,” the bulletin prepared in 1919 to aid a Constitu- 
tional Convention said the practice had developed of entering 
on the Journal a statement that a bill had been read at large on 
three separate days, when in fact this had not been done. In 
either House of the Illinois General Assembly, for a member to 
insist that a bill be read in full is to employ obstructive tactics 
in connection with the conduct of legislative business. The 
Constitution of California says that “‘on the final passage of all 
bills they shall be read at length.” Hichborn’s ‘Story of the 
California Legislature of 1909” avers that in the course of the 
last three weeks of the session each House made records of pass- 
ing more than a hundred bills a day. Were they read at length? 
Impossible. What takes place wherever such conditions prevail 
is that usually the alleged compliance with Constitution or rule 
that gets recorded in the Journal has been a farcical pretense. 
The Clerk mumbles the first few and the last few words, or con- 
tents himself with merely the title, and lets it go at that. Then 
with a complacent conscience he covers up the fraud by a false 
entry on the Journal, which the courts will not question. 

These are hard words with which to characterize a widespread 
practice at which many honorable men connive. From one point 
of view they are justified. In fairness to them it should be 
pointed out that this would be a sorry world if we had invariably 
to live up to the letter of the law, and sorrier still if with two 


1 State Government in Pennsylvania, 25. 
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constructions of a law possible, we insisted on the more incon- 
venient. The courts are for the most part human enough to 
recognize these practical conditions, and to find a way for meet- 
ing them if it be possible. For instance, under the provision of 
the Michigan Constitution, that ‘‘every bill shall be read three 
times in each House before the final passage thereof,”’ it has been 
the practice for many years to read bills the first and second time 
by title, and the third time at length, unless by unanimous con- 
sent the third reading be dispensed with. In Hart v. McElroy, 
72 Mich. 446 (1888), the court refused to overthrow the practice, 
saying: ‘‘It would deprive us of all statutory law. The Constitu- 
tion, in terms, does not direct that the reading shall be at length, 
and while such reading might be the better practice, we cannot 
hold that it is imperatively required that it should be so read 
more than once.” 

There are half a dozen or more of other States where the same 
question might make trouble because the Constitution requires 
reading without defining it at all. A joint committee of the Iowa 
Legislature concluded in 1897 that if it be doubtful whether a 
court would construe the provision as mandatory or directory so 
far as it relates to the full reading of a bill, ‘then the wise, pru- 
dent, and careful legislator would resolve the doubt in such a way 
as to avoid the question of the constitutionality of the law being 
raised, and we think should insist on a full reading.” The Iowa 
“Legislative Manual’ discreetly says: ‘‘In practice the reading 
clerk goes through the form of giving a bill its full reading.” 

Where the terms of a Constitution are explicit, the judges can- 
not be expected to disregard their plain purport. It is hard to see 
how the Supreme Court of Minnesota could have avoided the 
answer it gave to the question of whether the constitutional re- 
quirements about the reading of bills were mandatory. The 
matter came up in Bd. of Supervisors of Ramsey County »v. 
Heenan, 2 Minn. 281. Though the act involved was sustained, 
the court said the provision, that ‘‘no bill shall be passed either 
House until it shall have been read twice at length,” was in- 
tended to be absolute, and it was intended that the validity of 
legislation should depend upon compliance. Nevertheless in 
Minnesota practice the titles alone of the bills are read, the ap- 
propriation bills being the only ones that are read by sections ang 
in full, this being on account of the number of amendments usu- 
ally offered. 
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The problem is not quite so serious when a legislative rule 
rather than a constitutional provision is in issue, but the princi- 
ple involved is the same. We are told that although the rule of 
the Wisconsin Senate calls for the third reading at length of all 
bills appropriating money, it specifies that suspension of the rule 
may be had by unanimous consent, and in practice that is what 
takes place, only the appropriation clause being read. Why the 
rule? There are, to be sure, rules just as there are laws, many of 
them wisely preserved though not often observed, that answer a 
most useful purpose on occasion. This is not that sort of a rule, 
but belongs in the quite different class of rules that, if ever to be 
enforced, should always be enforced. This may be seen from the 
real purpose behind the rule. That purpose, and the only defen- 
sible purpose, is to guard against surprise and deceit. An Illinois 
episode may illustrate what seemed to be the need. In 1863 a 
Senator introduced a bill purporting to grant a charter to the 
Wabash Railroad Company. Accepting his word that it was 
an ordinary charter, the Senate passed the bill without formal 
reading. In the House of Representatives it was likewise passed 
without reading or discussion. Instead of a bill to incorporate 
the Wabash Railroad Company, Governor Yates found a bill 
chartering a huge corporation authorized to build and operate a 
street railway on the principal streets and bridges in Chicago and 
its suburbs. 

If the requirement of oral reading in full be made to guard 
against chicanery of that sort, strict compliance with the rule 
ought never to be waived or evaded. The requirement can be de- 
fended, however, only if no other safeguards, adequate and less 
wasteful, are at hand. Nowadays there are plenty of such safe- 
guards to be found in every well-regulated Legislature. The 
printing press alone has in fact robbed the rule of what value it 
ever had. The eye is better than the ear for absorbing the con- 
tents of a document. So difficult is it to comprehend any but the 
simplest bills when they are read aloud in an assembly that most 
men will not even make the attempt. No bill is ever read aloud 
in some of the best Legislatures in the country. Experience 
shows the precaution wholly needless. It ought to go. 


CHAPTER X 
STAGES OF PROGRESS 


ORDERLY discussion entails, of course, the reading of titles of bills, 
and various readings are necessary to mark the stages of progress. 
The significance of these will be better understood if something 
is known of their history. Originally the first problem of the man 
who wanted a law was to get the ear of the House. There were 
two ways of doing it. Whether a member or not, he could peti- 
tion; or if he was a member, he could ask leave to introduce a 
bill. The second course required an answer to the question, and 
time was when assemblies discussed whether that answer should 
be Yes or No. Long ago, however, the request for leave to intro- 
duce became a mere form, an affirmative reply being taken as a 
matter of course. 

After the bill had been introduced — that is, once the House 
had consented to listen — the bill was read, and hence the “first 
reading of a bill.””’ Next came the question of whether the pro- 
posal should be entertained; that is, whether the House would or 
would not discuss the subject. This brought the paradox of dis- 
cussing a thing while they were discussing whether they would 
discuss it, and the outcome was that this stage became a discus- 
sion of policy — of general principles as distinguished from de- 
tails. Such it still remains in the English Parliament, in Canada, 
and very likely in all the other British possessions with law- 
making bodies. Doubtless, also, such was the practice in all the 
American colonies. At any rate, one of the rules adopted for the 
Pennsylvania Assembly in 1703 was: ‘‘That at the first Reading 
of Bills, the Members avoid any close Debate, and seriously de- 
liberate on the Contents, in order to their better Information be- 
fore the second Reading.”’ Now, however, with us discussion at 
this stage has been generally if not wholly abandoned. Yet the 
forms to a considerable extent survive, though the life has gone 
out of them. 

It is this survival that often puzzles novice or stranger. For 
instance, the rule of the National House still reads: ‘Bills and 
joint resolutions on their passage shall be read the first time by 
title and the second time in full.” As a matter of fact that first 
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reading does not take place at all, but the requirement is assumed 
to be met by printing the title in Record and Journal. Formerly 
the second reading took place before the bill was sent to a com- 
mittee, but now it takes place when bills come up for action. 
Bryce contrasts this with the English practice in terms imply- 
ing criticism. He says that as there is no debate on the introduc- 
tion or the second reading of a bill (he means before it goes to a 
standing committee), the public is not necessarily apprised of the 
measures which are before Congress. ‘An important measure is 
of course watched by the newspapers and so becomes known; 
minor measures go unnoticed.” In Parliament, he points out, 
there is usually debate on the second reading, and this debate at- 
tracts notice. ‘‘ Members often receive from persons previously 
unknown to them suggestions regarding pending measures.” 
The answer is that the volume of business in Congress has made 
the continuance of the old practice impossible. Not until Con- 
gress rids itself of trivialities and administrative detail can a re- 
vival of preliminary debate be contemplated. 

There is variance in the practice of our State Legislatures. 
Massachusetts long ago discarded the superfluous reading be- 
tween introduction and commitment. It has not come to my 
attention that any State other than Virginia has yet followed 
Congress to the extent of allowing bills to be committed before 
their titles have been read aloud to the House. Some of the 
States have discarded one of the readings by committing bills 
directly after the first reading; others still go through the form of 
asecond reading. In Iowa the rules say that “‘the first reading of 
a bill or joint resolution shall be for information,” and if no ob- 
jection is made, ‘‘the bill or joint resolution shall go to its second 
reading without further questioning.” In some States, as, for 
example, Minnesota, ‘‘if objections are made to a bill on its first 
reading, the question shall be: ‘Shall the bill be rejected?’ If no 
objection be made or the question to reject be lost, the bill shall go 
on to its second reading.”” Elsewhere, as in Georgia, ‘‘no debate 
shall be admitted upon any bill at the first reading.” There can 
be no question that the tendency is toward saving time by avoid- 
ing debate at this stage. Since in practice when debate is not in- 
vited upon introduction, or is specifically forbidden, and when 
commitment does not take place until after second reading, the 
first and second readings virtually amounting to but one stage, 
the waste of time by an idle repetition of words will sooner or 


222 LEGISLATIVE PROCEDURE 


later result in their abandonment. In all probability, too, the 
Legislatures will presently follow Congress in cutting out all 
reading before commitment. If you but calculate the time now 
lost, say in Massachusetts, in the reading of more than two 
thousand titles of bills introduced at each session, you will see 
why common sense should assert itself. 

What should be the number of stages for debate is a more 
difficult question. In Parliament upon introduction there may 
be debate as to policy, but not on details. Next the bill goes 
either to a standing committee or to Committee of the Whole, 
and if to Committee of the Whole debate occurs there on details. 
Debate on details occurs at the next, the report stage, upon the 
report of a standing committee, or that of the Committee of the . 
Whole if amendments have been made, but if the bill is reported 
from Committee of the Whole without amendments it is assumed 
the details are satisfactory and there is no report stage. On third 
reading the only question raised is whether the House approves a 
measure as a whole. This, it will be seen, may give two debates on 
the policy, also either one or two on the details. In Canada, al- 
though in general the English routine prevails, a bill may be fully 
debated on third reading and sent back to the Committee of the 
Whole for further change. 

In Congress full debate is secured in a Committee of the Whole 
upon such matters as go there, being chiefly bills involving the 
raising and spending of money; and in the House itself on other 
bills. When a bill is reported back to the House from a Commit- 
tee of the Whole, the practice is to move the previous question at 
once, thus preventing a second discussion. Then after affirma- 
tive action the door is double-locked by voting to lay on the 
table a motion for reconsideration, it being impracticable to take 
off the table a matter once laid there. Debate at the last stage, 
on the question of passing a bill, is not impossible, but is very 
rare, because of the almost invariable use of the previous ques- 
tion. It will be seen that customarily a bill receives but one de- 
bate. 

The Massachusetts practice is more liberal. All bills go to 
standing committees before debate as in Congress. The Com- 
mittee of the Whole is not used once in a decade. There are two 
stages for general debate and amendment, first on the question 
of ordering the bill to a third reading, and then on ordering it to 
engrossment. After the bill has been engrossed, there may also 
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be debate on it as a whole, but no amendment, the question be- 
ing on passage. Occasionally if opinions nearly balance or strong 
partisan feeling has been aroused, there may be a motion to 
strike out the enacting clause, but usually the will of the House 
has by that time been so clearly shown as to discourage further 
contest. 

The practice in Iowa, as explained by the excellent Iowa 
“Manual of Legislative Procedure,” is in some respects more 
simple, in some less simple, than in Massachusetts, and to a man 
accustomed to Massachusetts ways it seems less flexible and 
more dangerous. After the superfluous second reading of a bill, 
the Speaker states that ‘‘it is ready for commitment, amend- 
ment, or engrossment.” Usually it is committed; that is, re- 
ferred to a committee for consideration and report. In theory 
the question arises as to whether this shall be to a select com- 
mittee, a standing committee, or a Committee of the Whole 
House, but as a matter of fact nearly all bills are sent to standing 
committees. Although the House might instead proceed directly 
to amendment or engrossment, it never does. Debate comes on 
the report stage, and apparently this is the only chance to dis- 
cuss details with a possibility of altering them, for on the next 
stage, that of engrossment and third reading, now treated as one 
step, the rules forbid receiving or debating an amendment. Ac- 
cording to earlier procedure a bill could be debated on its merits 
when put upon its passage, but this is now prevented by the Con- 
stitution, which says ‘‘the question upon the final passage shall 
be taken immediately upon its last reading.” If it is true that 
prudence calls for at least two opportunities for discussion of de- 
tails and for amendment, Iowa and States using like methods of 
procedure are unduly hampered by their rules. 


AMENDMENT 


AMENDMENT is a legislative procedure necessary to the perfecting 
of measures. It brings to legislation the benefit of wider judg- 
ment than is possible in the committee room. It applies the 
fruits of debate. By the application of compromise and conces- 
sion it reconciles views but slightly divergent and increases the 
likelihood of that public approval without which law is idle. The 
searching ordeal a bill must pass in running the gantlet of criti- 
cism, discloses weaknesses and imperfections that are beyond the 
foresight of any one individual or small group of individuals. 
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The most expert draftsmen cannot stop every loophole, meet 
every contingency. Through the scrutiny of many minds should 
come gain. Therefore it is advanced as a proof of greater vigi- 
lance and efficiency in Parliament that the number of amend- 
ments proposed has of late years much increased, and the same 
fortunate change is probably to be observed in American legisla- 
tive bodies. 

There are, however, countervailing considerations of the most 
important nature. By reason of them amendment is the weakest 
link in the chain of legislative procedure. Three hundred years 
ago Sir Edward Coke complained that acts of Parliament were 
“‘overladen with provisoes and additions, and many times on a 
sudden penned or corrected by men of none or very little Judg- 
ment in law.”’ Despite all the progress that Parliament has since 
made in organizing the drafting of bills, ground for like com- 
plaint still exists, and chiefly because of the procedure in the 
matter of amendments. 

Let me summon two witnesses. First, James Bryce, whom 
nobody will accuse of writing extravagantly or without both in- 
formation and reflection. ‘‘The British House of Commons,” he 
says, “‘is too large for discussing what may be called the techni- 
cal or formal part of legislation. Its debates in Committee on 
points of substance are often excellent. But it cares little for 
harmony, propriety, and conciseness of language. If an inexpe- 
rienced enthusiast for legal symmetry observes, in proposing an 
amendment, that his terms will not affect the substance, though 
they will improve the form, of the clause, he is impatiently re- 
buked for occupying the time of the House with what ‘will make 
no difference.’ On the other hand, changes in substance are con- 
stantly made in Committee which have the effect of rendering 
the form of the measure worse than when it came from the 
draftsman’s hands. Clauses are put in or struck out, exceptions 
are added, references to other statutes are inserted, which make 
the sense of the enactment difficult to follow and the construc- 
tion uncertain.”! 

Secondly, note the judgment of Sir C. P. Ibert, who as Clerk 
of the House of Commons amassed the experience that made him 
the best English authority on the forms and processes of law- 
making. “Amendments,” he says, ‘‘are often framed hastily, 
without reference to grammar, logic, consistency, or intelligibility, 

1 Studies in History and Jurisprudence, 736. 
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They are apt to be crowded in at the beginning of each clause or 
sentence, with the view of obtaining precedence in discussion. 
The language of a law ought to be precise, accurate, and consist- 
ent, but the atmosphere of a crowded or heated assembly is not 
conducive to nicety or accuracy of expression. Decisions often 
have to be taken on the spur of the moment, and in view of the 
possibility of a snap division. At last the amendments are cleared 
off the paper; the new clauses, often raising the same questions, 
are disposed of; and the much-buffeted craft, with tattered sails, 
the deck encumbered with wreckage, and with several ugly leaks 
in her hold, labors heavily into a temporary harbor of refuge. 
There is a short interval for the necessary repairs, and then the 
struggle begins again at the report stage. There may or may 
not be a sufficient opportunity for making such formal amend- 
ments as are necessary to make the measure decently consist- 
ent and intelligible. If not, they must be left for the House of 
Lords.” ! 

If criticism of this severity can be passed upon the amending 
process as it works in the foremost of lawmaking bodies, is it sur- 
prising to find the same process working costliest injury in as- 
semblies constituted like those of the American States? Re- 
garding them it is needless to duplicate descriptions. Let one 
suffice for illustration. Said Governor Hodges of Kansas to the 
Governors’ Conference of 1913: “I have seen bills carefully 
drawn by experts after months, or perhaps years of the most 
painstaking and careful study of the subject, amended on the 
floor of both House and Senate in a rapid-fire sort of way, by 
men who had never given an hour’s consideration to the sub- 
ject-matter, and in the end have seen what might have been 
a useful law, either weighted down with amendments which 
cause friends of the original bill to vote against it, or have seen 
the bill become a law, and its effectiveness frittered away be- 
cause some Senator or Representative possessed an inordinate 
desire to put himself in evidence, no matter how.” ? 

It is not necessary to emphasize vanity or ambition as the 
source of the mischief. Often the harm will be done by some 
perfectly sincere and well-intentioned man who by nature is 
wont to leap before he looks, to make snap-shot decisions, or to 
dislike consultation with his fellows. Not infrequently, too, 
there is a sinister motive in amendment, the deliberately con- 

1 Parliament, 81. 2 Proceedings, 255. 
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ceived purpose being to make a measure either innocuous or ob- 
noxious. 

The cause of the omnipresent danger and the frequent injury is 
evident. It lies in the failure of legislative processes to ensure 
proper consideration for amendments. There is no provision for 
adequate study and deliberate action. The committee system 
has developed because we have seen that it is absolutely indis- 
pensable to have some method of preliminary investigation and 
time-taking judgment. We insist upon it in all matters of im- 
portance that take the form of bills, but we ignore the fact that 
precisely the same need exists for the proper treatment of 
changes in bills, changes that in their results may be of more im- 
portance than the original measure. 

Our government is built on the assumption that legislative 
bodies are qualified to say what shall be done. It cannot be too 
often reiterated that they fail in saying how it shall be done. A 
big debating society is quite unfit to handle technique. Most 
amendments are matters of technique rather than of principle. 
Yet even when an amendment relates purely to purpose and not 
to method, it ought not to receive unpremeditated, offhand judg- 
ment under conditions favoring finality. 

The first requisite for safety, then, is that amendments, like 
bills, shall be studied. Here and there may be found indications 
that this is coming to be realized. When a committee of the Wis- 
consin Senate orders the reporting of a bill for passage with 
amendments, the rule requires that the committee clerk shall 
submit bill and amendment to the revision clerk, who is to re- 
turn it to the committee clerk, with approval if the amendments 
conform to the rules, or otherwise with suggestions in writing, 
but the revision clerk is to suggest only changes that do not alter 
the scope and spirit of the bill. This goes but a very short way, 
does not touch amendments offered on the floor, does not se- 
cure any expert judgment on principles involved, but does help 
a little toward improvement in form. 

The Oregon Senate has a far more promising rule: “A bill 
shall not be amended upon the floor of the Senate, but if the 
Senate or a majority thereof desire a change in any bill, it may 
be referred to any committee with instructions to make the de- 
sired amendment.”’ This might suffice, were it not for the fact 
that it is undesirable for any legislative body to take a stand on 
any matter of principle or purpose until the proposal has re- 
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respect of principle or purpose formulated in the particular shape 
we call a bill. England still holds it safe for Parliament to dis- 
cuss and vote upon policies before committee scrutiny, and that 
was the belief of our fathers, but we think we have progressed 
along the lines of prudence and safety in so changing procedure 
that committee scrutiny will come first. There is excellent reason 
for the change. All men dislike to reverse their positions. Once 
they have taken a stand for or against a policy, the advice of com- 
mittee or experts is likely to fall on deaf ears. That is why an 
amendment once carried can so seldom be annulled. Therefore 
I suggest as a possible improvement on the Oregon rule that a 
motion to amend shall be made in this form: “I move that such- 
and-such a committee be instructed to consider whether this bill 
ought to be amended for the purpose of providing,” etc. If, upon 
the report of the committee, the bill is amended, let a rule that 
cannot be suspended by less than a four-fifths vote provide that 
the bill shall go to the Committee on Bills in Third Reading or 
Revision or whatever it may be called, which shall properly 
draft the amendment to accomplish the purpose intended. Then, 
upon the demand of any one member, let the amendment be 
treated as a separate proposition, with as much chance for debate 
and vote as if it were in fact an independent bill. Under early 
English practice amendments had to be read a first and second 
time, like bills. It is a pity the idea in that practice was ever 
abandoned. Usually now, when an amendment has been adopted, 
the only way to get another debate and vote on it is by the mo- 
tion to reconsider, under hampering conditions, with the psy- 
chology of the situation against the men who really know what 
the amendment means and who oppose. 

In Massachusetts the Committee on Bills in Third Reading 
can redraft and properly insert an amendment that has been 
made on second reading. This most useful of committees is of 
ancient origin. In the Journal of the House of Deputies for May 
30, 1644, appears the entry: ‘It is ordred, that Mr. Speaker, Mr. 
Downeinge, & Liftennant Duncome are chosen a committee to 
consider of ye votes of ye howse, & to drawe them into a forme 
of order, that exact entry be made of them.” ' This may have 
been the germ that developed into the idea found a century and 
a half later in another Journal entry (June 15, 1795). “The 

1 Records of the Colony of the Mass. Bay in N.E., u1, 3. 
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committee on the subject of correction of bills,” it read, “‘re- 
ported that it should be a rule of the House, that a standing 
committee be appointed to whom all bills which shall pass in this 
House to a third reading shall be thereupon committed for ex- 
amination and correction.”’ The rule has now grown into this 
form: ‘‘The committee on bills in the Third Reading shall ex- 
amine and correct the bills which are referred to it, for the 
purpose of avoiding repetitions and unconstitutional provisions, 
insuring accuracy in the text and references, and consistency 
with the language of existing statutes; provided, that any change 
in the sense or legal effect, or any material change in construc- 
tion, shall be reported to the House as an amendment.” It is to 
the work of this committee in both branches that the excellence 
of Massachusetts legislative workmanship is in large measure 
due. A few other States use the idea. Among them is Wisconsin, 
directing as follows: “It shall be the duty of the committee on 
bills in third reading to carefully examine every bill ordered to 
a third reading and correct errors of orthography, grammatical 
construction of sentences, and any other errors in the bill, so that 
the real object of the bill may be clearly stated. They shall re- 
port in writing, and the amendments they propose shall be read 
to the house before being acted upon.” 

So far as they go, such committees perform a most useful 
function, but they cannot go far enough. They get no oppor- 
tunity to insert properly amendments made on third reading. 
To be sure, if such amendments are made by the first branch 
considering the matter, they can be attended to in the second, 
but if made on third reading in the second branch they are apt 
to fail of proper revision. It would be a gain if these committees 
were required to revise after every amendment stage. One ad- 
vantage of such a requirement would be the opportunity it would 
give for conference between the committee that reported the bill, 
the Committee on Bills in Third Reading (or Revision), and the 
mover of the amendment. Often the mover could be persuaded 
of the unwisdom of ‘his motion and the next day he could consent 
to its rejection or the substitution of something better. In any 
case it would be ensured that the amendment covered its pur- 
pose. 

A Massachusetts rule requires that if an amendment sub- 
stantially changes the greater part of a bill, the question is to go 
over to the next day, when further amendments may be made. 
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In practice this proves of little value, for itis rarely applied save 
on a point of order, which for various reasons is an undesirable 
process. Furthermore, it is hard to tell on the spur of the mo- 
ment whether an amendment really changes substantially the 
greater part of a bill. Amendments that on their face seem minor 
often in the end do the most damage. 

On the continent of Europe the problem has received more 
attention and in some respects wiser treatment than with us. 
At the outset of the Second Empire in France, of course, Louis 
Napoleon went too far in forbidding the Chamber to amend the 
bills laid before it by the Government. Time showed him his 
mistake and among the constitutional reforms granted Novem- 
ber 24, 1860, was the right to move amendments to bills, but 
even then local and private bills were excepted, as well as mat- 
ters alleged to be urgent. Doubtless he was justly criticized for 
the autocratic aspect of his original position in the matter, but 
it was not wholly unfortunate if it led to the reasonable course 
now followed. Amendments proposed on the second of the twe 
readings, without the consent of the commission in charge, re- 
quire a formal vote that they may be considered, and it is not 
permitted to vote on amendments upon the day when they are 
offered. In the German Reichstag after the second reading of a 
bill it was put into shape by the President and Secretaries. 
Thereafter an offer of amendment required the signature of 
thirty members, and if amendments were adopted the final vote 
was postponed (except by unanimous consent) until revision 
had again taken place. Doubtless the practice continues. In the 
Austrian Reichsrath while discussion was proceeding in Com- 
mittee of the Whole amendments of all kinds were presented to 
the House, which referred them to the Committee; but after the 
final vote of the Committee was taken, no more amendments 
could be proposed. 

The Austrian rule would not be acceptable to the American 
Congress. Experience has convinced us that as applied to our 
conditions it would be unwise. We permit no roll-calls in Com- 
mittee of the Whole, and although a record vote may be secured 
in the House on any amendment made in Committee, this will 
not bring a roll-call on some political issue involved in an amend- 
ment that has been rejected in Committee. So for the protection 
and benefit of the minority, the rules provide that after the pre- 
vious question shall have been ordered on the passage of a bill or 
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joint resolution, one motion to recommit shall be in order. This 
motion almost always includes instruction to report back with a 
specified amendment forthwith. The Speaker is to give prefer- 
ence in recognition for such a purpose to a member opposed, and 
ordinarily this ensures that the minority leaders, if they wish, 
can frame the amendment with political ends in mind, so as to 
put the majority on record. 

When the machinery for majority control of the House had 
become remarkably efficient under Speaker Cannon, one of the 
devices most criticized was the shaping of special rules by the 
Committee on Rules so that amendments could not be offered 
from the floor. This was far from a novelty in Congress, but now 
attracted wide attention for the first time through being seized 
upon as oneof the pretextsforrevolt. Indeed it embodied virtually 
the autocratic idea of Louis Napoleon — the take-it-or-leave-it 
policy. As adapted here, this meant domination by the majority 
caucus, and was intolerable to members of the majority party 
with independent minds, as it was-to all of the minority. The 
argument in its defense was that on the whole it is better thus 
to thwart amendments offered by the minority or by disgruntled 
members of the majority. Fortunately that theory did not become 
supreme. Wiser counsels now generally prevail and the Commit- 
tee on Rules almost always leaves opportunity for amendment. 
When, however, this is prevented, the judicious rightly grieve. 


OTHER SAFEGUARDS 


DrELEGATE VEDDER said to the New York Convention of 1894: 
“Tt is an exceedingly common thing and happens at every ses- 
sion of our Legislature that an apparently insignificant amend- 
ment is offered on the third reading of a bill. The bill passes with 
it. The amendment may be innocent in itself. It then goes into 
the engrossing room, and what was left undone to change the 
nature of the bill on its third reading is done in the engrossing 
room, and it goes to the Governor, and no one knows how the 
amendment got in, and it can be traced to no one in particular. 
All we know is that the members have voted upon a certain bill, 
and when it reached the Governor it was an entirely different 
bill.” 

It is hard to believe that Mr. Vedder spoke without exaggera- 
tion, but if that sort of thing actually had been frequent in New 
York, there was no excuse for it. A body that can’t and won’t 
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control its own clerks is to be pitied for imbecility, rather than 
blamed for neglect. A perfectly simple remedy, completely ef- 
ficacious, is the creation of a Committee on Engrossed Bills, 
whose members compare the parchment with the original draft 
line for line and word for word. It is tedious work, but by taking 
turns the members of such committees do not find the labor an 
excessive sacrifice. 

New York preferred to rely on printing as a safeguard. So it 
provided: ‘No bill shall be passed or become a law unless it shall 
have been printed and upon desks of the members, in its final 
form” — note final form — “at least three calendar days prior 
to its final passage, unless the Governor, or the acting Governor, 
shall have certified to the necessity of its immediate passage, 
under the hand and seal of the State.” . 

New York was in this matter a score and more of years behind 
Illinois, which said in 1870: “The bill and all amendments thereto 
shall be printed before the vote is taken on its final passage.” 
Pennsylvania said in 1873: ‘All amendments made thereto shall 
be printed for the use of members before the final vote is taken 
on the bill.”” Missouri in 1875 elaborated this somewhat, re- 
quiring the printing of an engrossed bill before final passage, as 
well as the printing of a bill returned to one House after amend- 
ment by the other. Colorado in 1876 copied Pennsylvania, but 
restricted the provision to “substantial amendments.” This 
loophole was widened in 1906 by the Supreme Court, which 
held, in the case of Board of County Commissioners v. Strait, 
36 Colo. 137, that the provision did not apply to amendments 
recommended by conference committees, its opinion being largely 
influenced by the loose interpretation long made by the Legis- 
lature. Nebraska and Idaho also have provisions on the matter. 
That they have not been inserted in more Constitutions is doubt- 
less due to the fact that the custom of printing and reprinting 
has spread, and that legislative rules commonly meet the occa- 
sion, at any rate in the more progressive States. In such a State 
as Massachusetts there is never any difficulty in getting a bill 
reprinted as many times as there may be legitimate need. Prob- 
ably in some of the smaller States there is unwise economy in this 
particular. 

Three fifths or so of the Legislatures undertake to meet the 
dangers of amendments on third reading by forbidding them. 
These Legislatures follow the practice of Congress in combining 
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engrossment and third reading, with engrossment at least nom- 
inally preceding, so that third reading is to all practical purposes 
the last stage. The futility of the prohibiting rule is shown by the 
prevalence of evasion. This is accomplished by the use of a time- 
wasting formula. If on third reading it proves desirable to make 
an amendment, somebody moves that the bill be recalled or or- 
dered back from third to second reading and recommitted to the 
committee concerned, with instructions to report with certain 
amendments forthwith. Thereupon the chairman of that com- 
mittee, without leaving his place or consulting with any other 
member of the committee, rises and makes the designated report. 
Or it may be, as in Ohio, that the bill is referred to a select com- 
mittee of one, the person proposing the amendment being named, 
who announces immediately that he has amended the bill as 
directed. The farce thus concluded, the bill proceeds on its 
course. The same sort of fiction is made legitimate in Congress 
by the rule permitting one motion to recommit, the motion cus- 
tomarily including instruction to report back with a specified 
amendment. It is a fiction that does no particular harm, and no 
particular good. Simplicity and the saving of time recommend 
that it be discarded. 

The second opportunity to amend, however, ought to be saved, 
and there are reasons why it might well be amplified, even to 
the degree established in Massachusetts, where third reading and 
engrossment are made separate stages in the order named, with 
just as full opportunity for amendment, and debate also, on 
third as on second reading. The very fact that evasion of the 
rule is so common in the States using the practice of Congress, 
itself shows that the rule seeks to block an opportunity that ex- 
perience has found to be desirable. It may be that in Congress, 
with its enormous flood of bills and the imperative necessity for 
haste, one debating and amending stage is all that can be af- 
forded, but even of that I am far from convinced. Perhaps a 
second stage without restrictions would be inexpedient, but I am 
confident that better lawmaking would result if, after at least a 
day of opportunity for study and reflection, there should be a 
chance to show that a mistake had been made. As it is now, error 
can be rectified only by privately convincing somebody in the 
other branch who will undertake to amend there. This usually 
means a committee of conference, and in the end may result in 
more use of time than a second amending stage would have pro- 
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duced. In Massachusetts the two-stage plan seldom results in 
two sizable debates. The opposition to a measure usually ac- 
cepts the outcome of the first contest. When the second results 
in change, by way either of reversal on the main question or of 
amendment, generally the judicious will find cause for satisfac- 
tion. Certainly laws better in technique result from the more 
thorough work of the two-stage plan. After working under both 
systems, I am far from willing to admit that the practice of Con- 
gress and its imitators is the better. 

Of course controversy must at some time be brought to an 
end. Modern conditions do not permit the caution shown by 
the very first representative assembly in America. After it had 
been in session at Jamestown for five days and the extreme heat 
led to decision to prorogue, on the morning of August 4, ‘the 
Speaker (as he was required by the Assembly) redd over all the 
lawes and orders that had formerly passed the house, to give the 
same yett one reviewe more, and to see whether there were any- 
thing to be amended or that might be excepted againste.’’ Com- 
mendable though such a practice, it is out of the question to-day. 
Measures must now be concluded separately and a time must 
come for a decisive vote. Our legislative bodies realize the ne- 
cessity of this and provide for it in one way or another. The New 
York Convention of 1846 unwisely decided that the Constitu- 
tion ought to secure it and so recommended the provision: “The 
question upon final passage shall be taken immediately upon its 
last reading.” The people, voting on the Constitution as a whole, 
took this with the rest. Of course the purpose was to prevent 
any amendment between last reading and passage. Evidently 
some loophole was discovered, for in 1894 it was deemed neces- 
sary to insert specifically, “‘No amendment thereof shall be al- 
lowed.”’ Meanwhile Iowa, Nebraska, and South Dakota had 
copied the original wording, and that has since been preferred by 
Oklahoma. Good legislative procedure frowns on amendment at 
the stage of final passage, and amendment then is commonly 
provided against by rule, as it ought to be, without burdening 
the Constitution. Such things are not fittingly put in the or- 
ganic law. Furthermore, they do positive harm there, not only 
because they breed lawsuits, but also because they add to the 
rigidity of legislative processes. There are situations that call for 
exceptions to all rules, and it is imprudent to preclude meeting 
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In about half the States a very wise step is taken to lessen sur- 
prise, mistake, oversight, or fraud, by provision that amend- 
ments shall be clearly disclosed or their effect indicated by the 
use of italic or other contrasting type, brackets, asterisks, under- 
scoring, or some device of like purpose. The primary object of 
this was to secure the printing of original bills so that the reader 
might at a glance see what change was proposed in existing law. 
It is an idea equally useful in its application to amendments made 
in transit, so to speak. When this improvement was urged on of- 
ficers of the Massachusetts Legislature, demur was made on the 
score of difficulties in the printing office. They were found to be 
insignificant, and the officers were persuaded to establish the 
practice without formal order, but it was never followed with the 
thoroughness of some other States, and the Committee on Leg- 
islation of the Massachusetts Bar Association for 1915 found oc- 
casion to recommend reform, for the benefit both of the Legisla- 
ture and the public, criticizing ‘‘our present awkward method of 
merely reciting at length the added or omitted words, and then 
printing the amended section at length, leaving the reader the 
puzzle of finding for himself the additions or omissions in place 
so that he can understand them.” 

Another constitutional innovation made by Pennsylvania in 
1873 was: ‘No bill shall be so altered or amended, on its passage 
through eitber House, as to change its original purpose.’”’ Arkan- 
sas copied this in the following year, Alabama and Missouri in 
1875, Texas and Colorado in 1876, and afterward other States 
until now it is to be found in more than a dozen Constitutions. 
The intent is excellent. Citizens have a right to believe that 
the proposals submitted to a Legislature cover all the matters 
in which they may take particular interest. When committees 
have reported on those proposals, fair play demands that noth- 
ing novel be suddenly injected by way of amendment. Legisla- 
tion ought never to expose citizens to being taken by surprise, 
save in case of emergency. The danger, however, can easily be 
met by legislative rule. Remedy does not belong in the Consti- 
tution. Putting it there accomplishes little more than the en- 
couragement of litigation. Its harm in casting doubt on the 
validity of statutes more than offsets any possible good. Who 
can tell what was the “original purpose” of an act? Is it a 
proper function of a court to decide whether an amendment 
was in accord with an uncertain purpose? Is the provision 
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mandatory or directory? These are the questions that perplex. 
And should the citizen be obliged to hunt through the Journals 
of a Legislature in order to find out whether the contents of the 
statute book are valid? 

West Virginia, in 1872, required that when a bill or joint reso- 
lution passed by one House had been amended in the other, it 
should be again voted upon by Yeas and Nays in the House of 
origin, with a majority of all elected necessary for passage. 
Pennsylvania, in the following year, simplified this by directing 
such a vote for concurrence in amendments and for adoption of 
reports of conference committees. Half a dozen other States 
have followed the unfortunate example. It is one more of the 
provisions that do not belong in Constitutions. 

Senator Hoar in his ‘‘ Autobiography ”’ (11, 99) says that he was 
the author of one of the few important amendments to the Rules 
in his time, providing that an amendment to any bill may be 
laid on the table, on special motion, without carrying with it 
the bill itself. ‘“‘The motion to lay on the table not being debat- 
able, this enables the Senate to dispose promptly of a good many 
propositions, which otherwise would consume a good deal of 
time in debate. There had been such a provision as to appropria- 
tion bills before. When I first suggested the change, Mr. Ed- 
munds exclaimed in a loud whisper, ‘We won’t do that.’ But I 
believe he approved it finally.” And yet the logic of the change 
is not apparent. An amendment may be of as much importance 
as the bill amended. Why should it not have equal chance for 
consideration? 

The harm in such a practice as Mr. Hoar secured comes from 
the fact that it prevents discrimination. Perhaps discrimination 
is impracticable. Perhaps the saving of time should be the 
weightier consideration. Yet it does not conduce to the best 
lawmaking. 

The subject is full of difficulties. On the surface it appears 
simple. ‘Let there be,’’ says the critic, ‘one stage for amend- 
ment, and one for debate on the merits.’”’ When Professor C. L. 
Jones found that ‘‘in at least one State (North Carolina) bills 
may be amended on the first reading and many of the States still 
allow the introduction of amendments on third reading or as 
some phrase it, up to final passage,” ' he pronounced the prac- 
tice indefensible. Yet it is to be doubted if any man who ever 

1 Proceedings, Am. Pol. Sc. Assn., December, 1913—January, 1914, 204. 
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served in the Massachusetts Legislature would concede that 
there ought not to be two chances for offering and debating 
amendment. It is not safe to allow decision on any proposal for 
change in law, whether it takes the guise of original bill or subse- 
quent amendment, to receive what would usually be in effect 
final decision on the part of the body considering it, without two 
normal opportunities for independent consideration. 

Furthermore, actual share in legislation will convince any- 
body of the impracticability of trying to delimit sharply the 
consideration of original proposals and of amendments. The 
amendments too often go to the essence. Men will not vote for 
the original bill unless amended, or will not vote for it after it has 
been amended. So there must be more or less intermingling of 
discussion.. The most that can be said is that rules should sys- 
tematize debate and voting to such degree as may be compatible 
with adequate consideration of each proposition involved. 

Difficulties of the same sort surround the question of voting 
on amendments. Just as their interdependence compels more or 
less commingling of discussion, so it embarrasses what may be 
called separated decision. It is probably for this reason that even 
-so admirable a code of procedure as that in Massachusetts pro- 
vides for nothing save voting on all amendments and the main 
question, consecutively, at the close of debate. Where the Com- 
mittee of the Whole is used, if a bill is taken up section by sec- 
tion, the treatment of amendments may be isolated, but Mas- 
sachusetts almost never uses the Committee of the Whole, and 
the result is that the voting on numerous amendments to a com- 
plicated measure is most unsatisfactory. 

Furthermore, where rule or custom applies the previous ques- 
tion to only the main question, and not to amendments or the 
collateral questions, a few amendments, those first in order, 
may get extensive debate, and the rest no debate at all. As a 
matter of fact a well-balanced debate, with due regard to the 
proportionate importance of all the propositions involved, is a 
rare thing in the Massachusetts General Court, and, I suspect, 
in most American Assemblies. 

This was the chief consideration that led the Massachusetts 
Convention of 1917 to revive the Committee of the Whole. Pres- 
ently the Committee fell into disfavor, through the impression 
that it was responsible for the phenomenal length of the debate 
on the Initiative and Referendum, whereas the fact was that 
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this resulted from a preliminary agreement by the leaders of 
both sides not to limit or check discussion. It turned out that 
this agreement had no practical bearing on the process of han- 
dling amendments, of which there were scores. Both in Commit- 
tee and later in the Convention itself, these were disposed of by a 
schedule applied under a special rule. They were taken up in the 
order in which they related to the resolution — a decided improve- 
ment over the legislative practice, which compels voting on 
amendments in the order in which they have been moved. For 
each amendment there was a specified schedule—so many 
minutes for the mover, then so many more for general debate, 
five to a speaker, with an equal time for a member of the ma- 
jority to close. The maximum of forty minutes for each amend- 
ment was not reached on many of the minor proposals. Rarely 
was it urged that the time available did not suffice for the ma- 
jor proposals. The result was, from the technical point of view, 
most satisfactory. Everybody had fair treatment; every proposal 
received adequate consideration; every vote, by immediately fol- 
lowing the discussion bearing on it, received decision from those 
who heard the debate, as nearly as is feasible in a large assembly. 
The process was orderly, systematic, well-balanced, and just. I 
commend its imitation. 

The Constitution of Greece says: ‘‘No project of law is 
adopted unless it have been discussed and voted by the House 
of Representatives, once in principle and twice article by article 
and as a whole, on three different days.” As the legislative 
branch in Greece is unicameral, such particularity of program is 
clearly commendable. Italy says: “Bills shall be discussed 
article by article.’’ Presumably separate discussion follows from 
the provision in Belgium: “A proposed law shall not be passed 
by either of the Houses unless it has been voted upon article by 


article.” 


CHAPTER XI 
DEBATE 


DEBATE as we now know it is a comparatively modern develop- 
ment. In Greek and Roman times there was plenty of oratory, 
but little of discussion. Assemblies were swayed by set speeches, 
orations, harangues. It took the conditions of a representative 
gathering, a Parliament, to produce running debate. This had 
matured by, at any rate, the time of Queen Elizabeth, for Sir 
Thomas Smith, describing the Parliament of that period, says, 
‘with much doulce and gentle terms they make their reasons as 
violent and vehement one against the other as they may ordi- 
narily, except it be for urgent causes and hasting of time.” The 
transfer of English habits to colonial assemblies saw no modifica- 
tion in this particular. There was, however, at least one episode 
suggestive of Roman practice, for it is Connecticut tradition that 
the first step of the General Assembly in 1763 was to appoint 
three of its ablest men to argue in favor of the right of Parlia- 
ment to tax the colonies, and three fairly matched opponents to 
argue against it; that the argument, consuming several days, 
took place before the Assembly under a pledge of secrecy from all 
concerned; and that its result was the unanimous agreement of 
the members against the right of Parliament, and in favor of the 
lawfulness of resistance.! It is probable that such procedure was 
altogether exceptional and was due to the gravity of the crisis. 
Nevertheless, it is suggestive. Modern legislative bodies might 
more often handle important issues profitably in such a fashion. 

The tendency is toward more of systematic order in debating. 
The evident advantage of having speakers present the opposite 
sides of a question in alternation has established it as an un- 
written rule in many modern assemblies that the presiding officer 
shall secure this in important discussions by recognizing first one 
side and then the other. The orderly way is to arrange a written 
list of speakers from which he shall permit no deviation, and this 
is the established practice in France. In Germany, on the con- 
trary, as in most of the English-speaking assemblies, the rule 
that the first man up gets the floor, now and then upsets pro- 

1 Alexander Johnston, Connecticut, 289. 
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grams. Where that is the rule, it ought not to be arbitrarily 
ignored, for it begets a spirit of fair play and allays the fear of 
favoritism. Deviations from an orderly schedule can, however, 
usually be avoided by a diplomatic presiding officer. 

His difficulties are more serious when there is no program and 
he must decide which of two or more members has risen first. It 
took Parliament many years to reach a settled practice in the 
matter. For a long time decision between two members claiming 
the floor was left to a vote of the House, but when Hatsell wrote 
(1781), it had been concluded wiser to put the responsibility 
wholly on the presiding officer. This has come to give one of the 
most important and dangerous of powers to the partisan Speaker 
of a large body where many members struggle for the chance to 
be heard. Yet the impartial presiding officer is not unknown 
among us. At least in Massachusetts, and probably in many 
other States, the man who rises first gets the floor. 

More than three centuries ago Parliament “‘agreed for a rule, 
That if two stand up to speak for a Bill, he against the Bill 
(being known by demand or otherwise) to be the first heard.” 
With us no such rule is formulated, and custom varies. In Con- 
gress it is usual for the chairman of a committee, or some mem- 
ber thereof in charge of a bill to open the discussion with a 
detailed explanation of what is proposed. This is the natural 
course where few measures go along easily, and controversy is 
the normal expectation. In the Legislatures there is much more 
of smooth sailing and the tendency is to refrain from inviting 
trouble by an explanatory speech before objection shows itself. 
Therefore, usually the first speech is made in attack. Sometimes 
the opposition will try to escape this, but it is a dangerous course, 
for if nobody rises to oppose and the friends of the measure are 
shrewd enough to keep still, the measure is likely to go through 
with a rush. Not infrequently have chances to defeat been 
thrown away in this fashion. 

The physical conditions of argument much affect its character. 
In Athens the speaker’s stand was a sacred place, and the orator 
never ascended it without wearing on his head the crown of 
leaves or flowers customary when one performed a solemn relig- 
ious act. The stage or platform at Rome whence orators addressed 
the people was known as the rostra because after the great Latin 
war it was adorned with the beaks (rostra) of the ships taken 
from the Antiates. It lay between the Comitium, or place of 
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meeting of the curix, and the Forum, or place of meeting of the 
whole people, so that the speaker might turn to the one or the 
other. Close by was the tribunal, where sat the magistrates. 
Two etymological blunders have come from these names. It is 
inexact to call the speaker’s pulpit either a “rostrum,” which is 
the singular of “beak,’’ or a “tribune,” for the “tribunal” was 
the justice-seat, not the place for oratory. However, ‘‘rostrum”’ 
and “‘tribune”’ are now so thoroughly embedded in the language 
that to complain of them would be pedantic. 

Probably on the French rests the responsibility for ‘‘tribune,”’ 
the customary name for the pulpit-like stand whence speakers 
address a French assembly. The use of the tribune has the ad- 
vantage of giving everybody an equal chance to be heard, and 
therein gains over the practice that restricts the speaker to the 
neighborhood of his desk, for the location of the desk may make 
much difference in the matter of getting a hearing. The German 
Reichstag happily combined the two systems by permitting a 
speaker to talk from the tribune or his seat, as he pleased. 

The serious objection to a tribune is that it encourages long 
and formal speeches, and at the same time discourages the collo- 
quial style of debate that modern judgments hold to be most ef- 
fective. The closer a speaker is to his hearers, the briefer and 
more matter-of-fact he is likely to be. This is not the least of the 
reasons why it has been contended that desks are undesirable in 
the larger legislative assemblies. They have never been per- 
mitted in the House of Commons. Agitation for their removal 
from the House of Representatives at Washington was begun as 
early as 1840, but did not succeed until 1859, and then the exper- 
iment was quickly abandoned. It was a time of tense and intense 
bitterness, the slaveholders making their last struggle for dom- 
ination. During the strife and turmoil of the days while the 
Speakership was hanging in the balance, the close contact of the 
new seating arrangements provoked rather than discouraged 
hostile demonstrations, made threat and menace easier. 

Perhaps this was one reason why by February a majority of 
the House had reached the conclusion that the change had not 
been advantageous, and a resolution to remove the benches and 
restore the desks was agreed to, 95 to 86. A minority of the 
select committee on the subject held the chief argument for re- 
taining the desks to be the strongest reason for their abolition, 
namely, the convenient facility they gave for writing letters and 
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franking documents. The first duty of the Representative was to 
attend to the business going on in the House. The space occu- 
pied by the desks was so great that the members speaking and 
the clerk reading could not be heard readily, and much time was 
lost in the repetitions and misunderstandings resulting. The 
minority of the committee was confident the change would tend 
to produce quiet, orderly debate, real, legitimate discussion of 
the subject-matter, and in time a change in congressional ora~ 
tory, eliminating the prosy manuscript speeches and the orations 
for the constituencies. Among those who opposed the return to 
desks were George H. Pendleton, Henry Winter Davis, Galusha 
A. Grow, L. Q. C. Lamar, Justin 8. Morrill, John Sherman; for 
the desks were Charles Francis Adams, Schuyler Colfax, Roscoe 
Conkling, Thomas Corwin, Henry L. Dawes, William 8. Holman, 
John A. Logan, William Windom, Cadwallader C. Washburn. 
In the course of another half-century the growth of membership 
produced so many inconveniences by reason of the desk system 
that it was again discarded. 

The use of desks facilitates the grouping of party members and 
there are those who think this a benefit. In Parliament, where 
there are no desks, it is made easy by the shape of the hall, the 
benches on the long sides permitting the two parties to face each 
other. For a long time there was no grouping in Congress. When 
that body first assembled, George Washington had been unani- 
mously chosen President and parties had not shaped themselves. 
The practice of having members take desks on the first-come- 
first-served plan prevailed until the House became so large as to 
make the choice of seats important, and then assignment by lot 
became necessary. Since desks have been removed, members 
have been at liberty to sit where they please. Habitually the 
members of one party sit on the right of the middle aisle, of the 
other on the left, but nobody is frowned at if he goes visiting 
among his party opponents. My impression is that in most of the 
State Legislatures there is no party grouping. None is attempted 
in Massachusetts and its absence conduces toward tempering the 
spirit of partisanship. Assignment by lot does not wholly pre- 
vent some measure of choice, for exchanges are common after the 
drawing, sometimes for a money consideration, which on princi- 
ple is to be deplored, but in practice helps to get fit locations for 
some of the men who ought to have places suited for the most 
effective speaking. The man who wants to make his words ef- 
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fective is fortunate if he draws or otherwise gets a seat at the 
side, or in front, for then he can face all of his audience. It is dis- 
tressing to be forced to pivot when speaking, and the necessity 
much lessens effectiveness. Novices think that as they address 
Mr. Speaker, they ought to face him while talking. That is 
_ quite needless, and the sooner a new member stops doing it, the 

quicker will he get control of his audience. You must look at 
- those you want to convince. 

It has not always been the custom, and is not to-day the in- 
variable practice, for members to speak standing. Heywood 
Townshend, a member of the Parliament of 1601, gives us a 
side-light on a Committee of the Whole of his day. After certain 
remarks by Sir Walter Raleigh, “Sir Edward Hobbie said, We 
cannot hear you speak out; you should speak standing so that 
the House might the better hear you. So Sir Walter Raleigh 
said that being a Committee, he might speak either sitting or 
standing, and so repeated over again the former Speech. Mr. 
Secretary Cecill said, Because it is an Argument of more Rever- 
ence, I choose to speak standing.”’ One of the rules adopted for 
the Pennsylvania Assembly of 1703 read: “‘That all Members, 
offering to speak, stand up and direct their Speech to the Chair, 
speak pertinently to the Occasion, and having ended sit down.” 
The inference is that members needed the admonition to stand. 
Just as interesting is it to gather that they needed to be told to 
sit down when they had ended. Would that such a precept might 
be enforced to-day! The whole rule is admirable. Nothing ever 
better told the duty of the debater. If only men would “speak 
pertinently to the Occasion, and having ended sit down,” life 
would lose half its terrors to audiences. 

In the Congresses of Argentina and Chile, members speak 
without rising. It is said this gives to the proceedings an infor- 
mality that has advantages. Yet the practice must badly ham- 
per some useful and legitimate adjuncts of speech. Gesture helps 
to hold attention, and when used by a master supplements the 
tongue by clarifying and emphasizing language. To articulate 
when seated, so that the voice will be distinctly heard in a large 
chamber, is a physical task of no small dimensions. It is much 
less fatiguing to talk audibly and forcefully when erect. Further- 
more, the sight of the whole body, from head to feet, somehow 
gives a sense of personal relationship between speaker and audi- 
ence that leads the skilled orator to dispense if possible with 
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even the barrier of a desk. It is for this reason that clergymen 
would find themselves more effective if they would not keep 
behind a pulpit. Likewise in a legislative chamber, the man who 
intends to speak at any length and wants to make the most use 
his opportunity, will leave his desk and speak from the area in 

ront. 


READING AND RECITING 


THE practiced speaker will not interpose even so much as a sheet 
of paper between himself and his audience, save on exceptional 
occasion. Speaker and audience must look each other in the face 
if the mysterious bond of sympathy is not to be broken. That is 
one reason why it is unwise to read a speech. Another is the loss 
of that impression of spontaneity which helps so much in winning 
favor. Men like to watch the workings of the mind when it is 
creating. Whatever is read is apt to be stale and flat; the effer- 
vescence is gone. A written speech smells of the lamp. It runs 
the risk of being ponderous, didactic, soporific. Its delivery is 
usually monotonous, for only the most expert can read and at 
the same time supply emphasis, modulation, gesture, and other 
desirable accompaniments of the spoken word. 

Many a novice, mistrusting himself, yields to the temptation 
to write and read. It is a fatal mistake. The poor speech spoken 
is better than the good speech read. Yet in that dreadful mo- 
ment before the first words are to be uttered, who has not at 
times longed for a manuscript? Then it seems beyond the range 
of possibility that the right words will come. Surely the ideas 
will not fall into proper order. The vital points will be forgotten. 
Wretched failure leers at you. Yet somehow when the tongue 
has been loosened, along come the words and the ideas, trooping 
like trained soldiers. Some of them are strangers. Whence they 
came, you can’t imagine. Some are old friends, whom you have 
not met in months or years. A couplet, an epigram, a quotation, 
welcomed by the mind long ago and thought to have departed 
after brief visit, proves to have been dwelling in some brain cell 
all that time and now ready to repay the hospitality. 

Perhaps a psychologist would explain the riddle of it all by 
saying that under the stimulus of contact with an audience, and 
impelled by something like telepathic influence, the speaker 
exerts an abnormal power that enables him not only to marshal 
the ideas on the surface of the brain and equip them with words, 
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but also to reach down into the subconscious region and from 
that wonderful storehouse draw out resources placed there little 
by little through all the days of life. If this be sound theory, the 
best speaker, other things equal, will be the man who has most 
listened and read and studied, for his treasury will contain the 
most gold. 

Let it not be supposed, however, that it is safe to rely on an 
ancient hoard. That helps, but it does not suffice. Fresh mate- 
rial must furnish the groundwork. Therefore some degree of 
recent reflection and planning is necessary. It is prudent to have 
well in mind an outline of the argument, perhaps jotting down 
the heads of it on paper. Where it is of vital importance to re- 
member them all, consulting the synopsis while speaking may be 
the only safe course, but the less of that the better. Every time 
you take your eyes from the audience, you lose your grip, and as 
arule you do not gain enough to offset the loss. Better speak the 
speech as it comes and run your chances of forgetfulness. 

The reading of speeches is particularly inappropriate in a law- 
making body. There the purpose of speech is discussion, and this 
means more or less reference by each speaker after the first to the 
arguments presented before. It is by attack and defense that the 
question should proceed to decision. Then, too, there is some- 
thing in what Fox said, that ‘if the practice of reading written 
speeches should prevail, members might read speeches that were 
written by other people, and the time of the House be taken up 
in considering the arguments of persons who were not deserving 
their attention.”” To my mind, though, the important thing is 
not that the real author may be of no account, but that the pre- 
tended author, the reader, may by this deception deprive the 
assembly of that expression of personal judgment to which the 
assembly is entitled. It has a right to expect that views ad- 
vanced will have been the product of the observation, reflection, 
and experience of the fellow-member presenting them. 

These considerations have made it the general rule in Parlia- 
ment that speeches shall not be read. Such has not always been 
the case. ‘In ancient times,” observed Sir William Coventry, 
“but a few persons spoke in the House, and their speeches were 
ready penned. The powder and shot was ready made up into 
cartridge; ready cut and dried, and a man had then time to think; 
but now we speak on a sudden, and therefore would have some 
grains of allowance given.” ‘This was spoken in 1676, so that we 
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before. The chances are that spoken discourse became the cus- 
tom with the revival of activity in Parliament under James I. 
Apparently, however, reading with permission was long allow- 
able, for Jefferson found the practice to be that “‘a member has 
not a right even to read his own speech, committed to writing, 
without leave.” Soon afterward Speaker Abbot ruled squarely 
_ against it. His diary has the entry: 

“May 14, 1806. Mr. Jeffery having read a long written speech 
without interruption, I mentioned it to Mr. Fox, toward the end 
of it, and also to Mr. Canning, that I should take notice of this 
impropriety, which they severally agreed to be highly proper to 
do; and accordingly, before putting the question, I called the at- 
tention of the House to it, and stated this to be a practice con- 
trary to the received and established usage of debate, and neces- 
sary to be remarked upon, lest it should grow into a precedent. 
To which interposition the House entirely assented.”’ 

In the Massachusetts Convention of 1820 James Prince of 
Boston, saying he was unused to public speaking, read a speech, 
and after he sat down, the Chairman (of the Committee of the 
Whole) said, that as the organ of the committee, he would ob- 
serve it was contrary to the rules of deliberative assemblies to 
read written speeches. Josiah Quincy differed from the Chair- 
man, saying it was a right that every member should be per- 
mitted to exercise, and he appealed from the decision, whereupon 
the Chairman said he did not mean to make a decision, but a 
suggestion merely, and the matter went no farther.! 

The great orators of the United States Senate in the Jack- 
sonian epoch made their reputations without the use of manu- 
script, but since their day the rule of Parliament has been thrown 
to the winds and the reading of speeches bas become common. 
The lapse seems to have taken place in the Civil War period. 
James Parton, writing in 1870, said a distinguished Senator had 
remarked in conversation the previous winter that when he 
came to Congress, fifteen years before, “not more than one 
speech in five was written out and read, but now four in five 
are.” One of the strong men who lost in reputation by this was 
Charles Sumner. It was his early custom to commit his produc- 
tions to memory, whereby he was able to add to the force of 
arguments perfected at leisure, ‘“‘all the grace and art and fire of 

1 Debates of Convention of 1820, p. 167. 
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oratory of which he was so consummate a master.” ! The exact- 
ing duties of his public service compelled him to give up the 
laborious practice of memorizing and, except in running debate, 
to deliver from manuscript whatever he had prepared at any 
length. Anthony Trollope heard him on the Mason-Slidell 
affair. ‘‘On such an occasion,” says Trollope, ‘‘a speaker gives 
himself very little chance of making a favorable impression if he 
reads a speech from a written manuscript. Mr. Sumner did so 
on this occasion, and I confess I was not edified.” ? 

Sumner himself would probably have defended his change in 
habit on the ground that speeches in the Senate had ceased to be 
addressed to the immediate audience, but by reason of the inven- 
tion of the telegraph and the improvements in the printing art 
were delivered to the whole country, with redoubled need for 
careful preparation and accurate statement. Indeed he brought 
this out when speaking in the Senate, December 14, 1869, on the 
occasion of the death of William Pitt Fessenden. ‘‘The Senate,” 
he said, “has changed much from its original character, when 
shortly after the formation of the National Government, a Nova 
Scotia paper, in a passage copied by one of our own journals, 
while declaring, that ‘the habits of the people here are very 
favorable to oratory,’ could say, ‘There is but one assembly in 
the whole range of the Federal Union in which eloquence is 
deemed unnecessary, and, I believe, even absurd and obtrusive — 
to wit, the Senate, or upper House of Congress. They are merely 
a deliberative meeting in which every one delivers his concise 
opinion, one leg over the other, as they did in the first Congress, 
where an harangue was a great rarity.’ (Gazette of the U.S., 
Phila., Dec. 31, 1791.) Speech was then for business and im- 
mediate effect in the Chamber. Since then the transformation 
has proceeded, speech becoming constantly more important, 
until now, without neglect of business, the Senate has become a 
centre from which to address the country. A seat here is a lofty 
pulpit with a mighty sounding-board, and the whole wide-spread 
people is the congregation.” $ 

Senator Dawes, writing in 1894, thought the practice of re- 
citing from memory was passing out of use, and believed it sel- 
dom resorted to by any noted speaker at that time. He recalled 
it was the method of Edward Everett during his entire public 

1 Henry L. Dawes, ‘‘Has Oratory Declined?” Forwm, October, 1894. 

2 North America, 331. 3 Charles Sumner, Works, x1, 191. 
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life. Everett’s last great oration, on Washington, was at home 
while he was reciting it in all parts of the country, from memory, 
with all the grace and eloquence and polish of diction that had 
been fashioned and put upon paper with care in his own study. 
There can be no doubt that this is the way to make an oration a 
work of art, and he who would win more than passing fame as 
an orator may not avoid the fatiguing labor it involves. For the 
purposes of public debate, however, it is not the best course. He 
who relies on memory will be quite unequal to the quick turns 
that discussion takes. His argument will not be responsive. 
What he gains in delighting his hearers, he will lose in convincing 
them. Then, too, the practice of writing and memorizing speeches 
gives no training in self-command, swift adaptation to circum- 
stances, the power to think rapidly and at the same time clearly. 
The essay prepared in the library helps a man little toward be- 
coming a leader of men. To achieve that distinction he must by 
much practice learn to meet their vanities, foibles, prejudices, 
and passions face to face, controlling them by words that seem 
to spring unbidden to the tongue. 

In some respects the task of persuading a legislative body re- 
sembles that of persuading a jury. By reason, though, of one 
important particular the problem of the debater is much harder 
than that of the attorney. Jurymen are presumed to know 
nothing of the case, to have formed no opinion, to have minds 
blank as the driven snow. Legislators, on the contrary, usually 
have more or less knowledge of the issue, are permitted and even 
asked to hear in advance the opinion of the public, and where 
party principles may be involved are presumed to have minds 
not wide open to conviction. This makes argument in a law- 
making assembly far more complex than in a court-room. The 
debater must often face indifference. He must persuade or con- 
vince men prejudiced or hostile. Furthermore, he must win a 
hearing from men usually surfeited with oratory. 

All the conditions call for quick thinking on the spot. But this 
does not mean avoidance of preparation. He speaks best who is 
filled with his subject. The more he has thought on it, the better 
the speech is likely to be. A really admirable speech often takes 
thirty or forty years in the making. 

There is, however, such a thing as being overburdened with 
knowledge, not for the purposes of any one speech, but because 
of the temptation it gives to speak on too many topics. Every 
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legislative assembly has its traditions of men profoundly learned 
who have thrown away their influence by talking too much. 
Almost as wearisome as the affectation of omniscience is an ap- 
proach to that quality. The learned bore is one of the most ob- 
noxious of bores. 


TECHNIQUE OF DISCUSSION 


Wuen Sir Thomas Smith described the Parliament of Queen 
Elizabeth’s time, he said, ‘‘though the one do praise the law, the 
other dissuade it, yet is there no altercation. For every man 
speaketh as to the Speaker, not as one to another, for this is 
against the order of the House.” It would be interesting to know 
how and when it was discovered that in any assembly better 
results are secured if men do not directly address each other in 
argument. Just why that is the case would be hard to say, but it 
certainly is. The less numerous the assembly, however, the less 
important the practice, which may be the reason why in the 
House of Lords, where attendance is seldom large, it has not 
been adopted. Possibly there the reason for its absence is the 
comparatively insignificant status of the presiding officer, yet 
the tendency toward direct colloquy is found in all small bodies. 
Vice-President Fillmore in 1850 had occasion to remind the 
United States Senate of the rule. 

At the same time he cautioned the Senators against the prac- 
tice that had grown up of interrupting a Senator when speaking, 
instead of addressing the chair. The unwisdom of this also was 
early recognized. At a Massachusetts General Court, September 
3, 1634, it was ordered, “‘that if any member of the Court shall 
begin any speech, while another is speakeing, to interrupt the 
former, hee shall forfect ij s. vi d. for every offence.” ! One of the 
rules adopted by the Virginia Assembly at the opening of the 
session of 1658-59, said: ‘Upon debate of anything proposed by 
the Speaker, the party that speaketh shall rise from his seat and 
be uncovered during the time he speaketh, wherein no interrup- 
tion shall be made until he have finished his discourse, upon 
penalty of one hundred pounds of tobacco.” To the same effect 
was the rule of the Pennsylvania Assembly in 1703: ‘‘That none 
presume to interrupt one another, nor offer to speak until the 
first sit down.” From the presence of such provisions among 
rules not numerous, it is to be inferred th&t a practice, found by 

1 Records of the Colony of the Mass. Bay in N.E., 1, 128, 
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experience to be most salutary, had been frequently neglected. 
Of kindred antiquity is the rule that members shall not ad- 
dress or refer to each other by name. This had been found de- 
sirable at least as early as the sixteenth century, for Smith tells 
us: “It is also taken against the order to name him whom ye do 
confute but by circumlocution, as he that speaketh with the bill 
or he that spake against the bill and gave this and this reason. 
And so with perpetual oration not with altercation he goeth 
through till he do make an end. So that in such multitude and in 
such diversity of minds and opinions, there is the greatest mod- 
esty and temperance of speech that can be used.” It was not 
until the eve of the Reform Act that in Parliament members 
came to the simple practice of referring to each other by the use 
of the names of their constituencies. Up to that time another 
was referred to by his title, or his place in the House, or as the 
gentleman that spoke last, or with some like circumlocution. 
The Pennsylvania rule of 1703 was: ‘‘That the members avoid 
naming others when they have Occasion to observe or take No- 
tice of their Speech, but have respect to the Time of their Speak- 
ing, or to the Seat they have, as Right or Left of the Chair, &c.” 
This, too, is a valuable practice that may be neglected, es- 
pecially in small bodies where acquaintance becomes close, such 
as a Senate. In 1909 Vice-President Sherman found it necessary 
to remind two experienced United States Senators that they 
were forgetting the rule. Thereupon Senator Bacon said: ‘It is 
an extremely important rule in parliamentary practice; one not 
only conducive to decorum in debate, but absolutely essential to 
decorum in debate; and I take advantage of the opportunity 
presented by the suggestion from the Chair, not only to plead 
guilty myself, but to ask the attention of other Senators to it. 
The fundamental rule in parliamentary intercourse is that Sen- 
ators should only be addressed in the third person, and should 
only be spoken of in the Chamber in the third person; and it is a 
safeguard against asperities in debate and personalities of all 
kinds. I take advantage of the opportunity to say what I do, 
because I myself am sometimes an offender. I remember that 
once a former Senator from Massachusetts, Mr. Hoar, who bore 
a very distinguished part in the annals of this Chamber, was 
calling attention to the same thing, and in doing so he used this 
expression, that there was but one ‘you’ in the Chamber, and 
that was the presiding officer; that ‘you’ could be applied to the 
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Senators as a body and to the presiding officer as a representa- 
tive of the body in its entity; but that it could never under any 
circumstances be applied to an individual Senator; and I trust, 
Mr. President, that I may be excused for emphasizing the very 
timely suggestion of the presiding officer in regard to this mat- 
ter.” 

The House of Commons conforms strictly to etiquette in its 
modes of address and personal reference. The Speaker is always 
addressed as, ‘‘Mr. Speaker, Sir.’”” The Chairman of a Commit- 
tee of the Whole, however, is addressed by his own name. In 
referring to a member it is customary to speak of ‘‘the honor- 
able gentleman” or “‘my honorable friend,” or “the Right Hon- 
orable the Chancellor of the Exchequer.”’ Lawyers are often 
referred to as “ honorable and learned,” while officers of the army 
and navy are invariably styled “honorable and gallant.’’ This 
custom, says Michael MacDonagh,' undoubtedly tends to keep 
the standard of debate on a high level of order, courtesy, and 
dignity, but it has sometimes led to odd results. In the course of 
the Parliament of 1886-92 two members were ignominiously 
expelled from the House after conviction for grossly immoral 
offenses; and yet in the discussion on each occasion the criminal 
was still punctiliously described as “‘The Honorable Gentle- 
man.”? W. H. Smith, who was not a lawyer, was once referred to 
in a speech as ‘“‘the Right Honorable and Learned Gentleman.” 
“No, no,” exclaimed the simple old gentleman — not without a 
touch of humor — disclaiming the distinction amid the merri- 
ment of the House, ‘‘I beg the honorable gentleman’s pardon; I 
am not learned.” 

Our grandfathers were more punctilious in little things than 
we are. For instance, nobody in the Massachusetts Convention 
of 1917 would have thought of complaining about such a remark 
as that which brought annoyance to Josiah Quincy in the Con- 
vention of 1820. Mr. Quincy found occasion to say he wished 
“the venerable gentleman on the right of the chair [John Adams] 
to whom nature had left, at the age of 86 years, the unabated 
vigor of his intellect, had also been permitted to have retained 
the unabated powers of his ancient eloquence and voice; he 
wished that every gentleman in the Convention could have heard 
him [Mr. Adams] say, as he had yesterday, that gentlemen did 
not realize the consequence of the measure.’’ Here a member 

4“ The Quaint Side of Parliament,’’ Nineteenth Century, February, 1898. 


DEBATE 251 
pe eee eee Sater ON ae 
called Mr. Quincy to order on the ground that it was not in order 
for one gentleman to state what another had said. Mr. Quincy 
replied that he had no authority to repeat what the venerable 
gentleman had said, but presumed, as he was present, it was in 
order. The Chair (Chief Justice Isaac Parker) decided against 
him, whereupon Mr. Quincy said that although he differed from 
the Chair, yet he had too great respect for the gentleman who 
filled it, to appeal.! 

No loss has resulted from the disappearance of such finical re- 
finements, but this cannot be said of the tendency to forget a 
reasonable convention like that which forbids reference to the 
personality or conduct of the Chief Executive. More than three 
centuries ago Sir Thomas Smith, describing Parliament, said: 
“Tf any speak unreverently or seditiously against the Prince or 
the Privy Council, I have seen them not only interrupted, but it 
hath been moved after in the House and they have sent them to 
the Tower.” We have not precisely the same reasons in theory 
for finding offense in speech of the same sort, but none the less 
are there potent reasons for its prohibition. No branch of gov- 
ernment can abuse the others, without suspicion of insincerity. 
All such abuse tends to react to the harm of government as a 
whole. Each branch is responsible only to the people unless 
there is occasion for impeachment. The amenities, the decen- 
cies, call for self-restraint. 

The wisest course is to refrain from all reference not purely 
official. Such is the practice in the Massachusetts Legislature, 
where in debate mention of the Governor would be peremptorily 
held out of order, unless in connection with a message from him. 
In the Connecticut House of 1891 a member referred to the Gov- 
ernor as an “intruder and usurper.”’ The point being made that 
the language was unparliamentary and disrespectful, Speaker 
Paige ruled it well taken. Congress seems to have been able to 
preserve the proprieties for many years, but the bitterness 
against President Johnson broke down the barriers. When 
Elihu B. Washburne denounced a message from Johnson as ‘“‘a 
disgrace to the country and to the Chief Magistrate’’ who had 
sent it, Speaker Colfax ruled: “This being a country of free 
speech, the Chair thinks that members who have been elected 
to represent the people of the United States have the right to 
criticize the official conduct of those who are clothed with public 

1 Mass. Convention of 1820, p. 118. 
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trust, provided that it is done in language not indecorous or per- 
sonally offensive.’ He seems to have thought that as the Presi- 
dent had criticized, Congress might answer back. Since then de- 
baters in Congress have gone far in their discussions of the Chief 
Executive — to my mind unfortunately. 

Certain niceties of debate observed in Parliament get little if 
any observance in American assemblies. For instance it is out of 
order in the House of Commons to refer to previous debates, nor 
is it permitted to criticize previous action, of the same session. 
The reason for this is that each vote ends the discussion and is 
binding. To refer to the matter again would be to open wounds 
that might better be left to heal. Of course this does not apply to 
previous stages of the pending matter. 

Another prohibition in Parliament that is rarely invoked on 
this side the water is aimed at the introduction of outside influ- 
ence or the wasting of time or the dulling of debate by the read- 
ing of anything printed or written. Formerly the member of the 
House of Commons who started to read from a letter, newspaper, 
or book would be sharply called to order. In recent years the 
strictness of the rule has been relaxed, but any abuse of the pa- 
tience of the House would not be there permitted as it sometimes 
is in the United States. Once Charles Sumner was called to order 
by a fellow Senator for reading an irrelevant paper, having no 
reference to the subject under discussion. However, the Presi- 
dent (Mr. Pomeroy in the chair) overruled the question of order 
and on appeal was sustained. 

Irrelevant talk brings to presiding officers one of their most 
bothersome perplexities. Of course the general rule should be 
that speakers must confine themselves to the question immedi- 
ately before the assembly. Yet from earliest times the policy 
of exceptions to the rule under certain conditions has been rec- 
ognized. A Roman Senator had no right to give his opinions 
unasked by the presiding magistrate, for the Senate was ever 
viewed as a council of advisers; but when a Senator had been 
asked his opinion on the matter in hand, it was his right to say 
first whatever he pleased on any other topic. So the Senator 
would rise, unburden his soul of cherished views on matters alien 
to the debate, and then make his speech conform to the rules of 
the house by concluding with a formal opinion on the direct issue 
put before it by the magistrate.! 

1A. H. J. Greenidge, Roman Public Life, 267. 
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In England the Speech from the Throne at the opening of a 
session of Parliament came to furnish the occasion for miscellan- 
eous oratory, and in imitation thereof the President’s Message 
served the same purpose in Congress for half a century. Our 
fathers, however, did not find herein excuse enough for escaping 
the rules about relevancy, and so in the course of time they got 
in the way of using for a free field the Committee of the Whole 
on the state of the Union. This is the guise the House assumes 
when it considers bills involving the raising or spending of 
money. Presumably with some hazy notion of applying the 
English theory that the redress of grievances must precede sup- 
ply, Representatives began to think it eminently proper in this 
Committee to talk about whatever they pleased. In 1826 a 
member was called to order for indulging such a belief and the 
ruling of the Chair against him was sustained on appeal, but ap- 
parently after that greater latitude was gradually allowed. The 
practice of irregular discussion in connection with a variety of 
bills was said to be not uncommon when in 1840 another wan- 
derer was called to order. In the next year, when Brown of 
Tennessee wanted to know if they were to be detained “‘by dis- 
cussing everything under the heavens,” the Chairman said the 
offending member must confine himself to the provisions of the 
bill, but in 1849 another Chairman held that, according to the 
universal usage, when the House was in Committee of the Whole 
House on the state of the Union, all manner of matter was de- 
bated. The freedom of discussion had been found valuable, and 
from that day to this it has been thought worth while to permit 
what is known as ‘‘general debate”’ in the Committee of the 
Whole House on the state of the Union. 

The valid criticism against “general debate” as it is now con- 
ducted is that it greatly wastes time and does much of indirect 
damage through not being properly systematized. Indeed it is 
to-day perhaps the most grievous element in the procedure of 
Congress. Why the House endures the loss of hours and the dis- 
location of work produced by the invasions of ‘general debate” 
is a lamentable mystery. Doubtless in the great national forum 
there should be opportunity to discuss political issues and the 
larger administrative problems apart from a definite proposal for 
legislation. The trouble is that this discussion is now injected 
into debates that ought to be exclusive — with woeful effect 
on attendance and interest. The simple remedy would be to for- 
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get any ancient justification, and with only present considera- 
tions in mind relegate this class of debate to a specified time, say 
the first hour of each day or of certain days in the week. 

In the other Committee of the Whole, that of “the Whole 
House,” it has been ruled that the member must confine himself 
to the subject, and in the House sitting as a House, that is also 
the ruling. This undoubtedly conforms to the principles of par- 
liamentary law. To be sure, John C. Calhoun, presiding in the 
Senate, steadily refused to interrupt the rambling, incoherent 
maunderings of John Randolph when the mind of that erratic 
genius had begun to give way, but Calhoun’s peculiar view of a 
Vice-President’s functions has not been taken by his successors, 
and now it is established that any presiding officer is to enforce 
relevancy upon demand, save under the exceptional conditions 
of “‘general debate.’””? Whether a presiding officer should take on 
himself the responsibility of interference without being called 
upon by a member is a more difficult question. In the Georgia 
Senate and House he shall, the rule says, ‘‘in his discretion sus- 
pend irrelevant debate.” No such rule elsewhere has come to my 
notice. In any case a presiding officer would hesitate to take the 
initiative, but a courageous man in the chair can save a House 
much time if he will assert the authority. 

In Congress there is, always has been, and doubtless always 
will be much talk not clearly irrelevant that is meant for the 
public rather than for the immediate purpose of the debate. It is 
said that about 1820 Felix Walker, a Congressman from Bun- 
combe County, North Carolina, explained that no importance 
need be attached to his remarks in that he was “‘only talking for 
Buncombe.” The phrase has given our language a word with 
wider significance than its origin quite justified, for ‘‘ buncombe ” 
now carries the idea of nonsense and for all I know Felix Walker 
may have been delivering a very sensible speech. It is not wholly 
fair to denounce the example he set, for a legitimate function of 
legislative debate is to influence public opinion as well as the 
votes of the immediate audience. Of course this function can be 
grossly abused, but something is to be said for it when it is kept 
within proper bounds. 

In Congress the attendance upon ‘‘general debate” has be- 
come so ridiculously small that members hungry for a hearing 
are more and more invading debate under the five-minute rule 
with irrelevant discussion. They get the chance by use of the 
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wholly artificial and somewhat absurd device known as the pro 
forma amendment. The man who wants to interject something 
foreign will move to strike out the last word of the paragraph 
under consideration, or the last two words, or will go through 
the form of opposing such a motion. Martin B. Madden, a 
level-headed Representative from Illinois, drew attention to this 
in the House January 6, 1920, deploring the tendency and giving 
figures to show its effects. He had found that in the long sessions 
consideration of three of the appropriation bills under the five- 
minute rule had taken four and one-fifth days in the 57th Con- 
gress; four and one-fifth in the 58th; ten in the 60th; sixteen and 
one-half in the 62d; nineteen and three-fifths in the 63d; twenty- 
two and one-half in the 64th. After that the war made conditions 
abnormal. He thought that most of the debate had come to be 
foreign to the pending question and believed the “‘liberalizing”’ 
had gone much too far. 

Another of the embarrassments of presiding officers rises from. 
the problem of preserving order during debate. It may surprise 
even skilled parliamentarians to learn that it is not certaia 
whether or not any duty in this regard exists. When Sir Spencer 
Compton was Speaker of the House of Commons, it is said he 
used to answer a member who called upon him to make the 
House quiet, for that he had a right to be heard: “‘No, Sir, you 
have a right to speak, but the House have a right to judge 
whether they will hear you.” Hatsell thought that in this the 
Speaker was certainly mistaken; ‘‘the member has a right to 
speak, and the House ought to attend to him, and it was the 
Speaker’s duty, for that purpose, to keep them quiet.’”’ Yet 
Hatsell went on to say that “where the love of talking gets the 
better of modesty and good-sense, which sometimes happens, it 
is a duty very difficult to execute in a large and popular assem- 
bly.” The fact is that such an assembly cannot be coerced into 
listening. However, it will be observed that when the adage 
says, ‘You can lead a horse to water, but you can’t make him 
drink,” it admits the power to lead him to water, and it would 
now be generally admitted that such is the duty of the Speaker. 
The Chair ought to ensure the opportunity to be heard. On the 
other hand, men have a right not to be bored to death. 

In this conflict of rights, the many have had their way in the 
House of Commons by means doing no credit to the generosity 
or charity of Englishmen. They devised the expedient of warn- 
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ing a tiresome speaker by a significant coughing and scraping. 
If he did not heed the warning, a tempest drowned his voice. If 
he appealed to the Chair, he was advised to yield to the temper 
of the House. After like fashion a hundred years ago members of 
Congress used to try to bring a garrulous debater to a conclusion 
by coughing, scraping with their feet, and banging desk covers. 
Fortunately more decent methods of suppression are now the 
rule. 

It would be interesting to know how men happened to agree 
upon the hiss. It would also be interesting to know upon how 
many occasions the angered orator has retaliated with the re- 
minder that geese hiss, and has received the retort that geese 
saved the Capitol at Rome. The convention is at any rate very 
old. As early as March 26, 1604, in Parliament a Mr. Hext 
moved ‘“‘against hissing to the interruption and hindrance of the 
speech of any man in the House.” 

Perhaps some deductions about changes in human relations, 
if not human nature, are to be drawn from the fact that as noisy 
disapproval in legislative bodies has lessened, noisy approval has 
increased. In 1801 a spectator in the gallery of the National 
House who applauded by clapping his hands was, by direction of 
the Speaker, taken from the gallery and kept in confinement by 
the Sergeant-at-Arms for two hours. In 1836, in the course of a 
session of the Committee of the Whole, a spectator in the gallery 
applauded, whereupon the Committee rose, its Chairman com- 
municated the momentous information to the Speaker, the 
Speaker ordered the Sergeant-at-Arms to clear the gallery, and a 
veteran member proposed that a warrant be issued for the ar- 
rest of the offender, but happily this terrible project was not 
carried into effect. In the later history of the House, applause 
from the gallery has been viewed with less alarm, and though 
repressed as a matter of form, no great strictness in the enforce- 
ment of the rule has been attempted. Spectators in the House 
galleries nowadays very rarely applaud. 

Henry L. Dawes, writing in 1894 of the members themselves, 
said the habit of greeting orators with applause was of recent 
origin in this country and especially in Congress. He thought it 
was having a marked effect upon the character of the oratory of 
legislative bodies. ‘‘It has come to be the daily food of the ora- 
tors of the House,” Mr. Dawes continued, “‘and every speaker 
seems to measure his own success by the volume of it which he is 
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able to elicit. Party friends also are always ready to make sure 
that he does not, in this regard, fall short of any opponent who 
has preceded him. The consequence is that the temptation to 
prepare speeches for this effect is too strong to be resisted, and 
the orator studies all the arts and methods and tricks of diction 
most calculated to call forth sudden and unrestrained manifesta- 
tions of approval. The direct effect has been to bring the speak- 
ing of legislators to the level of stump oratory on the prairies 
where applause serves to fill the sails of the speaker and toss him 
about as the wind does a dory at sea. One will look in vain for 
true and genuine eloquence in any length of oration delivered 
under such influences, punctuated though it be with parenthetic 
outbursts of uncontrolled applause all carefully recorded. The 
effect upon the character of public speaking has been a great in- 
crease in quantity, but a failure to elevate or even sustain the 
standard of the past in any of the qualities which constitute real 
oratorical power and true eloquence.’’! 

There may have been some growth of applause in the Massa- 
chusetts Legislature, but it has not become a serious matter. 
Very rarely do spectators applaud. Members occasionally thus 
approve an exceptionally good speech. Thereupon the Speaker 
somewhat perfunctorily pounds with his gavel, when the clap- 
ping is about over. No traces there appear of such malign influ- 
ence as Mr. Dawes discovered in Congress, nor in Congress itself 
has that influence struck me as really serious. As a matter of 
fact, within bounds applause does no harm. Nothing is to be said 
in its defense if it is given to approve or emphasize argument, 
for that is not a legitimate attribute of parliamentary debate, 
but if it is no more than kindly commendation for the manner of 
delivery, or a tribute to intellectual effort, why begrudge it? 
Whatever encourages and stimulates men to do their best cannot 
be wholly unwise. Better praise than blame, anyhow. Better 
the hand-clap than the hiss. 

A rule in each branch of the Georgia Legislature requires that 
applause or hisses in the galleries or lobby in the course of any 
speech or legislative proceedings shall be promptly suppressed. 
Doubtless elsewhere that would generally be the policy of the 
presiding officer. Whatever may be said for approval of a mem- 
ber by other members, it is most impolitic to permit it from spec- 
tators, for from them it can hardly fail to be addressed to matter 

1“Tlas Oratory Declined?”’ Forum, October, 1894. 
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rather than manner, with the possibility of influencing votes. 
Furthermore, the common phrase, “talking to the galleries,” 
with its familiar implications, makes argument against the prac- 
tice unnecessary. 

By the way, speaking of praise and blame suggests that the 
novice may find some profit in a word of caution about the dan- 
ger of fault-finding. Nobody enjoys being blamed, and legisla- 
tors are as human as anybody else. Many a member’s influence 
has been badly damaged by a censorious speech. He who lec- 
tures a House on its shortcomings will sooner or later get pun- 
ished for it, and usually more than he deserves. The cheerful 
legislator makes the most headway. This does not mean 
levity. A lawmaking assembly may enjoy being amused, for 


A little nonsense now and then 
Is relished by the best of men, 


But the member who does not take himself or his fellows seri- 
ously runs great risks. It is for this reason that humor is danger- 
ous in debate. Repartee is welcomed, and all the more if it is 
really witty. The man who can make a happy retort is thrice 
fortunate. Story-telling is quite another matter. An occasional 
anecdote very pertinent to the argument may help and do no 
harm, but the man who gets a reputation as a humorist might as 
well decline re-election and turn to some other occupation if he 
wants to be of genuine service to mankind. The rare exceptions, 
such as Thomas B. Reed, do not disprove this. Commonly the 
serious, earnest men go farthest in public life. 


NUMBER AND LENGTH 


Aurnouau the rule restricting the number of times a man may 
speak on any one subject would now be generally looked upon as 
having for its primary purpose the saving of time, that was not 
its original purpose, if we are to accept the explanation of Sir 
Thomas Smith. Describing Queen Elizabeth’s Parliaments, the 
invaluable Sir Thomas said: “He that once hath spoken in a bill, 
though he be confuted straight, that day may not reply, no 
though he would change his opinion; so that to one bill in one day 
one may not in that house speak twice, for else one or two with 
altercation would spend all the time. The next day he may, but 
then also but once.”” When Sir Francis Seymour was checked in 
1621, it was “because against the order of the House to speak 
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twice in one day; which is for avoiding replies, and spending of 
time, and to avoid heat.”’ This would indicate that the avoid- 
ance of wrangling was the uppermost thought. Doubtless, too, 
it was desired to suppress that failing of human nature which 
leads men to want “the last word” in a dispute. It is not wholly 
a weakness, though, but in part a shrewd wish to take advantage 
of the fact that there are listeners with whom the last word has 
the most weight. 

The rule appears to have been well enforced in those days, but 
maybe not to the strict limit of one speech, for we find that when 
Sir Francis Bacon was ruled against, May 14, 1604, it was for 
trying to speak a third time. That, however, may have been the 
second day of the debate. As time went on, laxity grew in this 
matter and others as well, so that Hatsell, who published the 
second volume of his “Precedents” in 1781, could complain 
therein (pp. 167, 168): ‘‘It is very much to be wished, that the 
rules, which have been from time to time laid down by the House, 
for the preservation of decency and order, in the debates and be- 
haviour of Members of the House, could be enforced, and ad- 
hered to more strictly than they have been of late years. ... The 
neglect of these orders has been the principal cause of the House 
sitting so much longer of late years than it did formerly. Mem- 
bers not only assume a liberty of speaking beside the question, 
but under pretence of explaining, they speak several times in the 
same debate, contrary to the express order of the House. And 
though, as is said on the 10th of November, 1640, any Member 
‘may,’ yet Mr. Speaker ‘ought’ to interrupt them.” 

Like many other provisions of English parliamentary law, 
this one limiting the number of speeches crops up early in the 
assemblies of colonial America, but with the usual uncertainty as 
to whether it was directly copied or the natural product of like 
conditions. From the fact that it was a decade after the Massa- 
chusetts General Court began, before a rule on the subject ap- 
pears, one is tempted to imagine that it was a normal response to 
a plague of disputatious loquacity. The order of October 7, 1640, 
read: ‘‘No man in the Generall Courte shall speake above three 
times to any cause without leave from the Governor or Court 
upon paine of 12d. a time.”’? How often nowadays would a man 
delightedly pay twelvepence for one more chance to riddle the 
other fellow! 

1 Records of the Colony of the Mass. Bay in N.E., 1, 304. 
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Four years later the rule was made more liberal in some re- 
spects, the House of Deputies ordering, May 31, 1644, ‘‘that noe 
member of this howse shall speake twice to one case att one time, 
beefore every one (that will) have spoken to ye buisnes in hand, 
& after some pawse, to see if any other will speake, & it is att ye 
libertie of any to speake agayne with leave from ye howse.’’! 

In Virginia also it was the custom to enforce parliamentary 
law with penalties. The fine provided by the rule adopted for the 
House of Burgesses in September, 1663, forbidding a member to 
speak more than once on a proposition, was twenty pounds of to- 
bacco. Here the purpose was sct forth, ‘that every one may 
have liberty to declare his judgment and the confused multi- 
tude speaking at once be avoided.” ? The Pennsylvania rule of 
1703 was, ‘‘none to speak above twice in one Matter (especially 
upon Bills) without leave of the Speaker.” Even in those times, 
it will be observed, the Speaker had the chance to be a czar. Why 
there was especial need of the rule in the matter of bills, must be 
left to conjecture. The Continental Congress that met in Phila- 
delphia in September, 1774, was more judicious in following the 
Massachusetts example, for it said: ‘‘ No person shall speak more 
than twice on the same point without leave of the House.”’ That 
the assembly itself shall determine whether it wants to hear a 
man again, is to-day the established practice. 

The rule for the previous question now universally prevailing 
in the lower branches of the State Legislatures makes this mat- 
ter no longer of consequence to them, but in the Senates it still 
has occasional importance. Nearly half of the Senates limit the 
number of times a Senator may speak. Most of them give him 
two chances, but four or five give him only one. New Jersey 
Senators are the most fortunate, with three. A Kentucky Sena- 
tor may speak but one hour in the aggregate on any one ques- 
tion. In discussing resolutions Minnesota Senators are re- 
stricted to five minutes each. An Illinois Senator must not speak 
more than fifteen minutes at a time without leave of the Senate. 
Colorado is more fond of oratory; the limit on a Senator is two 
hours. Indiana and Missouri give another chance to the mover, 
proposer, or introducer. 

Long speeches have always been a nuisance to auditors, save 
in the case of a few exceptional orations coming from the lips of 


1 Records of the Colony of the Mass. Bay in N.E., 1, 4 
8 Hening’s Statutes at Large, u, 207. 
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the most gifted of men. Length; however, is a matter of compar- 
ison, and speeches are long only in contrast with those common 
at any given time. Apparently our Puritan forefathers, with re- 
markable powers of endurance and with sundry tastes we now 
think singular, looked on a two-hour sermon as normal, and be- 
gan to be bored when it approached three hours. Now we take 
out our watches if the preacher gets beyond thirty minutes, and 
we go home quite satisfied if he has not talked more than twenty. 
We have gone back to the standards of the Council of Trent, 
which in 1562 adopted the rule that the fathers in delivering 
their opinions should be restricted to half an hour, which having 
elapsed, the master of ceremonies was to give them a sign to 
leave off. Yet, on the same day, an exception was made in favor 
of Salmeron, the Pope’s first divine, who occupied the whole 
sitting.1 

Midway the interval since then, whether as a result of the ex- 
ample of the Puritan pastors or by reason of the revival of ora- 
tory as an art or for some hidden cause, eloquence expanded into 
hours. As early as 1738, Horace Walpole spoke for two hours 
and a half on the Spanish question. This must, however, have 
been then somewhat exceptional, for when Lord Chatham spoke 
on one occasion for more than two hours, it was regarded as 
quite a notable performance. Soon that sort of thing became 
the rule rather than the exception. Pitt, Burke, Fox, Sheridan, 
Windham, and other of the orators of Parliament thought noth- 
ing of holding the floor for hours at a time. The memorable 
speeches on the occasion of the trial of Warren Hastings were of 
extraordinary length. In the course of the violent attacks on 
Lord North at the close of the American War, it was by no 
means unusual for two or three speakers to occupy a whole eve- 
ning in denunciation.” On this side of the water, too, long 
speeches were at that epoch the fashion. In the Congress of the 
Confederation they are said to have been the rule. Some of the 
delegates were noted for their ability to talk for hours. 

If we may judge by what Senator William Plumer of New 
Hampshire wrote, March 12, 1806, the Senate of the United 
States was at first too small for acceptable orations. They were 
attempted, however, for Plumer said: “I have for some time 
been convinced that long speeches in the Senate have, in most 
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cases, very little influence on the vote. Our number is small; 
thirty-four when the Senate is full. The documents are printed 
and laid upon our tables; and those of us who examine for our- 
selves, and do not vote on the faith of others, form from them 
our own opinions. Conversation follows, and a free exchange of 
sentiments. This either confirms or changes our previous opin- 
ions; and fixes the votes of others, who never give themselves 
the trouble of examination. Some are implicitly led by the ad- 
ministration; others have their file leaders. When a Senator is 
making a set speech, there is scldom a quorum within the bar; 
the chairs are deserted; and the question is, in the meantime, set- 
tled in conversation at the fireside. This conversation is often 
so loud as to interrupt the speaker. Under these circumstances, 
it is difficult for any man to make an eloquent and effective 
speech, when he knows he is not even listened to. Add to this 
that we have no stenographers, and seldom any hearers in the 
galleries.” 

A generation later the conditions had so changed that the 
Golden Age of senatorial oratory could begin. The Senate had 
become sizable and the volume of business had not yet become a 
burden. Some strangers thought the speeches in Congress long 
and prosy, but Harriet Martineau, in 1835, did not find them so, 
nor did she think they caused either much annoyance or delay. 
She did not remember hearing any Senator (always excepting 
Colonel Benton) speak for more than an hour. ? 

The exception she made of Colonel Benton is illuminating 
when one comes to read in the “Thirty Years’ View”’ the stric- 
tures of Benton on the Hour Rule. In the light of Miss Marti- 
neau’s parenthesis his indignation over it becomes intelligible. 
This rule was an innovation in parliamentary procedure. The 
old rule of Parliament had been that ‘if any one speak too long 
and speak with the matter, he may not be cut off; but if he be 
long and out of the matter, then may the Speaker gently ad- 
monish him of the shortness of the time or the business of the 
House, and pray him to make as short as may be.” It has not 
come to my notice that gentle admonition under such circum- 
stances was practiced in Congress before the coming of the Hour 
Rule. The nearest approach to it may have been the ruling by 
Henry Clay, in the early part of 1812, when Randolph had been 


1 William Plumer, Jr., Life of William Plumer, 341. 
3 Retrospect of Western Travel, 1, 182. 
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interrupted in one of his rambling orations by a point of order 
made by Calhoun, to the effect that no member should be per- 
mitted to address the House unless some proposition, bill, reso- 
lution, amendment, or motion was pending. The Speaker pro 
tem. overruled the point, but when Clay returned to the Chair, 
Calhoun made the point again and Clay sustained him. Singu- 
larly enough the just criticism on Calhoun as presiding officer of 
the Senate in his capacity as Vice-President nearly fifteen years 
later, was that he refused to call Randolph to order in the course 
of his malevolent abuse of President Adams, but in fairness it 
should be said Calhoun took the ground, however untenable, 
that it was beyond the power of the Vice-President to interfere. 

As early as 1822 John Cocke of Tennessee proposed the hour 
limit for debate in the House, but it was not looked on with fa- 
vor until the lack of any restriction caused great danger to bills 
in the Committee of the Whole. By the time of Harrison and 
Tyler, the passion for long speeches had gone beyond bounds. 
Charles Dickens, who in 1841 visited both Houses nearly every 
day during his stay in Washington, wrote: “The inquiry out of 
doors is not, ‘What did he say?’ but, ‘ How long did he speak?’’’! 
Bitter partisanship led to a remedy for the intolerable situation. 
John Tyler’s defection infuriated the Whigs, who saw the fruits 
if their glorious victory stolen from them by the strange fate 
that sent Harrison to his grave and put in his place the renegade 
Virginian. Henry Clay, in the Senate, led the Whig forces. Over 
on the House the ‘‘Tylerites” would talk his measures to death. 
To save the day, it is said, Clay persuaded his Whig allies in the 
House to put on the gag. In July, 1841, on motion of Lott War- 
ren of Georgia, the Hour Rule was adopted. This was a tempo- 
rary expedient, but in June of the next year it was made one of 
the standing rules of the House that no member should occupy 
“more than one hour in debate on any question, either in the 
House or in the Committee of the Whole.”’ Since then no man 
has been permitted to speak more than an hour at a time in the 
House save by unanimous consent. 

Nobody has waxed more indignant over this rule than Colo- 
nel Benton. At the time he was in the Senate and beyond 
its reach. Two years after his thirty years of service in the upper 
branch, he was elected to the House, where he served one term, 
and after that he published the second volume of his book, in 

1 American Notes (ed. of 1910), 144. 
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which he took occasion to describe the Hour Rule as “ the largest 
limitation upon the freedom of debate which any deliberative 
body ever imposed upon itself.”” He deemed it ‘“‘an eminent in- 
stance of permanent injury done to free institutions in order to 
get rid of a temporary annoyance.” He recalled that the Roman 
Republic had existed four hundred and fifty years, and was 
verging toward its fall under the first triumvirate (Cesar, Pom- 
pey, and Crassus) when pleadings before the Judices Selecti were 
limited to two hours; and that the limitation drew from Cicero 
an affecting deprecation of its effect upon the cause of freedom, 
as well as upon the field of eloquence.! Nevertheless freedom has 
thus far survived the limit on orations in the American House of 
Representatives. 

Henry L. Dawes said that in its early days the Hour Rule was 
an iron rule, and the hammer was as sure as fate to come down 
on a speaker even in the middle of a sentence. When he wrote 
(1894), the rule was so frequently and so easily evaded that it 
was practically a dead letter. ‘‘Speeches are now prepared with- 
out reference to it, and are spread over as much space in cireum- 
locution, tabulation of figures, and quotations, as time and assist- 
ants can command. No man can be eloquent even for an hour, 
much less for four or five, with ‘leave to print’ at the end. Ifa 
speaker knows beforehand that all he can say must be said 
within his hour, and that nothing can be added beyond that 
limit, he will study brevity which is the soul of wit, clearness of 
statement which is the power of argument, simplicity of lan- 
guage which is the key of speech that is effective, and then he 
will stop.” ? 

In the quarter century since Mr. Dawes wrote, the situation 
has again radically changed. Speeches an hour long are now rare. 
The important matters are chiefly handled under special rules 
brought in by the Committee on Rules, which specify the total 
time for general debate; or else the total is determined upon by 
an agreement between the Chairman and the ranking minority 
member of the committee concerned, the House always giving 
unanimous consent. In either case the time is divided equally 
between the two sides, and put in control respectively of the 
Chairman and the ranking minority member. These two men 
dole out the time — maybe five, ten, fifteen, or twenty minutes 


1 Thirty Years’ View, 11, 247, 248. 
2“ Flas Oratory Declined? ”’ Forum, October, 1894, 


DEBATE 265 


to an applicant, sometimes half an hour, rarely more. Usually 
the applications for time are so numerous that a fair distribution 
compels small allotments. Thus without design brevity has been 
made the rule, prolixity the exception. From some points of view 
this has been a decided gain. Yet there is occasion to regret the 
rarity of well-rounded, thorough, exhaustive argument. The 
oration had its merits. 

In the Senate old ways persist. Senator Hale had the clerks in 
the library make a list of the speeches delivered in that body from 
April 4, 1917, to April 8, 1918, and found there had been 188 con- 
suming an hour or more of time, 75 of them consuming at least 
an hour and a half. In the great debates of 1919 and 1920 on the 
Treaty of Versailles the Senators showed no waning in their 
powers of articulation. 

Mr. Dawes figured that the congressional oratory of the ses- 
sion of 1839-40 covered 1405 pages of the ‘‘ Congressional Globe”’; 
that of the session of 1889-90 covered 11,568 similar pages of the 
“Congressional Record.” It does not appear how much of this 
may have been due to “leave to print,”’ but it could hardly have 
been enough to permit of doubt that the increase in the volume 
of spoken words had been prodigious. This was partly due to in- 
crease in membership, chiefly to increase in business. By 1909 
things had come to such a pass that Speaker Cannon calculated 
that allowing each member to have one minute on each bill intro- 
duced would consume almost 260,000 hours, or nearly 26,000 
days of ten hours each, which would make the life of the Congress 
ninety years, instead of two years, as provided by the Constitu- 
tion.! Such figures leave no room for question that debate must 
be closely limited as long as the present method of trying to 
handle business prevails. Presently, perhaps, the inevitable will 
be accepted and administrative detail will be taken out of Con- 
gress. When that body rids itself of the enormous mass of triv- 
iality that clogs its wheels, there may again be opportunity to 
debate thoroughly the important questions of policy. 

Contrast our habit with that, for example, of France. There 
the Chamber, which spends a great deal of time over the Budget 
and over such matters as interpellations, debates thoroughly 
only two or three bills a session. In 1913 about two hundred and 
- fifty bills were passed without debate, twelve with debate, and in 
the case of only three of these twelve was there any discussion of 
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the articles and amendments. France entrusts the making of 
rules and regulations — that is, administrative law — to special- 
ists, its administrators. Evidently on minor matters of policy it 
imposes great confidence in the judgment of its committees, who 
doubtless are watched closely by the Ministry. Americans will 
be long in accepting such a system, if indeed they ever go to the 
French extreme, but it is not rash to predict that the pressure of 
work will drive us toward getting rid of debate on details. 

The desirability of this might at first glance seem inconsistent 
with the fact that at least in the National House the most effec- 
tive debate takes place under a five-minute rule in the Committee 
of the Whole. Yet the two things can be reconciled by saying 
that if we must have debate on detail, it can hardly be better 
handled than on the House system. The speeches, necessarily 
compact, are directed to a definite point, and the interest bred by 
sharp controversy induces members to keep quiet and listen. 
However, no adequate treatment of any important theme is pos- 
sible in five minutes or in five times five minutes. To be sure, 
there is the story of the revivalist who said on the strength of 
long experience, ‘‘ No soul saved after the first ten minutes.” It 
may be suspected the anecdote is apocryphal. An effective point 
may be scored in ten minutes or even five minutes, but to treat 
with such celerity any matter of intricacy is out of the question. 
It is possible a succession of short speeches may happen to cover 
all the essential phases of a question, but that is so largely a mat- 
ter of chance as to leave the single, well-rounded, comprehensive 
argument still the better way to persuade. 

One of the State Constitutions, that of Texas, says no bill is to 
become a law until free discussion has been allowed thereon. So 
far as I have observed, no other State is confronted by any con- 
stitutional obstacle in the way of limiting debate. Several of the 
Legislatures have found it expedient to put limits into their rules. 
The most drastic restriction I have noted is that of the Missouri 
House, where no member, except when reporting a bill or resolu- 
tion from a committee, may speak more than five minutes, unless 
by unanimous consent. The most generous to come to my notice 
is the hour rule in Georgia. Between these extremes are at least 
nine other States. Alabama and Washington have a ten-minute 
rule; Mississippi also, but with a limit of five minutes on amend- 
ments; Texas also, except that the mover or the committee mem- 
ber in charge may speak twenty minutes in opening and again in 
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closing, extension of time for more than ten minutes to be only 
by unanimous consent. North Carolina permits thirty minutes 
in opening, fifteen for rejoinder; Tennessee makes the like figures 
fifteen and ten. Louisiana lets a member speak twice, half an 
hour at a time; North Dakota twice, twenty minutes the first 
time and ten the second. In the New York Assembly no member 
is to speak for more than fifteen minutes at a time, except by 
consent of two thirds of the members present. 

Such narrow limitations are of doubtful expediency, and the 
fact that most of the Legislatures get along without them indi- 
cates that they are not a necessity. Even a body with as much 
business as the Canadian Parliament can transact it without 
time limits. At the various readings a man may speak only once 
on the same question, Sir J. G. Bourinot says, but there is no 
limit to the length of his speech except what good taste and the 
patience of the House impose upon him. ‘‘In Committee there 
is no limit to the number of speeches on any part of the bill, but, 
as a matter of fact, the remarks are generally short and practi- 
cal, unless there should be a bill under consideration to which 
there is a violent party antagonism, and a disposition is shown 
to speak against time and weary the Government into making 
concessions, or even withdrawing the objectionable features of 
the measure.” 4 

Evidently in Canada, as in the Legislatures of our eastern 
States and some of the others, the annoyance of unduly long 
speeches is kept within bounds by unwritten standards of pro- 
priety that most men instinctively observe. 

In the British House of Commons, on the contrary, snaiGens 
much like those in Congress are imposing like necessities. Not 
long ago it was found that of the ninety-five Standing Orders reg- 
ulating the public business of the House, no less than thirty- 
four dealt in some form or other with the restriction of debate. 
The draft report recommended by the Chairmen and supported 
by three members of the Select Committee on Procedure in 1914 
would have put on speeches time limits running from ten to 
thirty minutes, according to specified conditions. Mr. Asquith 
told that committee he thought a full-dress debate on the first. 
reading of a bill to be really waste of parliamentary time, and 
though he would not apply to it rigidly a ten-minute rule, he 
would confine it to a couple of speeches. Mr. Whitley pointed 
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out that the tendency to discuss private bills and provisional 
order confirmation bills had greatly increased in recent years. 
Mr. Balfour said that whereas in what are called the great days 
of parliamentary institutions most of the members were content 
to be silent, and to act as jurymen while the great cases were 
pleaded before them by distinguished counsel on either side, 
your Pitts and your Foxes, your Peels and your Althorps or 
Russells, now the whole thing is changed. This he explained by 
saying that all the members of Parliament now have a degree of 
practice in public speaking which was given to very few a hun- 
dred years ago; all of them have constituencies who closely watch 
their action, and who are divided between the anxiety of getting 
their member down to a smoking concert and the anxiety of see- 
ing him make a speech or ask a question in the House of Com- 
mons. He saw no way of getting over the difficulty unless, as 
under Lord Robert Cecil’s proposal of Grand Committees, a 
method should be found by which many of the members could 
speak at once. 

Quite apart from the question of limiting the length of speeches 
is that of limiting the total of debate. Here the judgment of a 
good presiding officer or floor leader, with a sense of proportion, 
is invaluable. Standing orders or special rules cannot fully meet 
the need. Curiously enough, they sometimes increase that need. 
In the National House now and then it may be observed that the 
Hour Rule and the agreements for a specified duration of debate 
actually tend to needless prolongation of talk. If the bargain is 
that each side shall have not more than an hour, then each side 
tries to fill every minute of the hour, or makes but faint attempt 
to conclude in less than an hour. Those in charge seem often to 
view the minutes as gifts to dispense in the fullest measure pos- 
sible. Rarely will any speaker sit down before the hammer falls. 
The result is that matters which ought to be and might be dis- 
posed of in a few minutes, get hours. For example, on the 12th 
of May, 1920, with the end of the session hoped to be less than a 
month away, there were on the House Calendar 258 favorable 
committee reports awaiting action. In the course of the sitting 
on that day the House succeeded in taking up three bills, all 
unanimously favored by the Committee on Interstate and For- 
eign Commerce, known to be a cautious, trustworthy committee. 
No serious opposition to any one of them showed itself on the 
floor. A few objectionable amendments were presented. The 
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three bills ought easily to have been disposed of in an hour or two. 
Yet the House was unable even to conclude the third. Had there 
been no time limits or arrangements, and had the motion for the 
previous question been ruthlessly applied, two or three times as 
much ground could have been covered that afternoon. 

The Alabama Senate has an admirable rule that limits debate 
on an adverse committee report to sixty minutes. An altogether 
needless waste of time is caused by lengthy discussion of adverse 
reports. Experience shows that only rarely does a bill reported 
adversely run the gantlet of both Houses and the Governor. The 
chances of success are too small to warrant giving such a bill in 
the first instance more than time enough to persuade the House, 
if possible, that in spite of the position of the committee, the 
proposal ought at least to be considered. 

Criticism of Congress or any other legislative body that is 
based on mere volume of speeches is quite beside the mark. “It 
is said by eminent censors of the press that this debate will yield 
about thirty hours of talk, and will end in no result,”’ Mr. Bright 
is quoted as having remarked on one occasion in the House of 
Commons. ‘I have observed that all great questions in this 
country require thirty hours of talk many times repeated before 
they are settled. There is much shower and much sunshine be- 
tween the sowing and the reaping of the harvest, but the harvest 
is generally reaped after all.” 


CHAPTER XII 
CLOSURE 


DeBATE can be stopped by decision to take a vote: (1) never; or 
(2) on another day if at all; or (3) speedily; or (4) forthwith. 

It is believed that in the development of parliamentary law 
the first device to avoid ever passing judgment on a proposal 
was introduced in 1604, taking the form, ‘‘Shall the main ques- 
tion be put?” Instead of ‘‘main” the adjective “ previous” has 
come into use, but without changing the intent, for either word 
contemplates a decision as to what shall be done about the prin- 
cipal subject under consideration. 

In the Short or Long Parliament the insertion of a little word, 
of but three letters, totally changed the nature of the motion. 
That word was ‘‘now” — “Shall the main question be now 
put?” It is said that Sir Harry Vane was responsible for this, 
that he invented it in order to silence the friends of the Crown, 
and that Sir Robert Howard declared “it was like the image of 
its author, a perpetual disturbance.” 

Whoever devised it, that word ‘‘now” made trouble not only 
for the Royalists of the time, but for parliamentary bodies long 
afterward. What were its implications? Did an answer in the 
negative mean that the House merely refused to take an instant 
vote, or refused to take a vote that day, or refused to take a vote 
until debate was exhausted, or refused ever to take a vote? Did 
an answer in the affirmative cut off debate? Could the main 
question be discussed while the motion for putting it ‘‘now”’ was 
pending? Could further amendments be offered while that mo- 
tion was pending, or after it had been decided in the affirmative? 

By the time Jefferson came to compile his ‘‘ Manual,” Parlia- 
ment had ceased to hold that a decision in the negative meant 
the vote on the main question should not be taken until debate 
was exhausted, and had decided it meant the main question was 
suppressed for the day, which usually was interpreted as a de- 
feat, with the anomalous corollary that when a motion for the 
previous question was decided in the negative, it was said to be 
carried. This awkwardness was emphasized by the form used 
in the Congress of the Confederation, and perhaps then used 
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in Parliament — “Shall the main question be not now put?”’ 
Elias Boudinot when President of Congress recommended the 
omission of ‘‘not.” This, however, did not settle the question of 
whether when the previous question had been moved, debate 
could continue on the main question. Such debate gives the 
opponents of the main question the decided advantage of two 
strings to their bow, inasmuch as they get full scope, not only to 
attack the proposal as to its merits, but also to protest against 
immediate decision. Furthermore, the motion fails to bring talk 
to an end. 

Parliament did not find this objectionable, but in Congress it 
made so much trouble that in 1805 the privilege of debating the 
motion was annulled. Two years later, though, when Speaker 
Varnum tried to prevent debate after the previous question had 
been ordered, the House followed the lead of John Randolph, 
and after long argument, refused by 103 to 14 to sustain the 
Speaker. In February of 1811 it again reversed its position. 
Barent Gardenier of New York, renowned for his capacity to 
make long speeches, being able to keep the floor for days, taxed 
the patience of the House beyond endurance when the majority 
was trying to pass the bill to interdict commercial intercourse 
between this country, Great Britain, and France, and their de- 
pendencies. After many hours of struggle between the support- 
ers and opposers of the coming war, about three o’clock in the 
morning the Speaker, trying to enforce the latest position of the 
House, was again overruled, this time by 66 nays to 13 yeas on 
the question of sustaining. 

Henry A. Wise, in his ‘Seven Decades of the Union” (p. 53), 
describes what happened in the following year when the Feder- 
alists filibustered: ‘‘An elderly gentleman from New England 
with rather goggle-eyes, took the text of peace, and spun it out 
exceedingly fine and broadly disquisitive, like Captain Dalget- 
ty’s pious tormentor, far beyond ‘eighteenthly,’ and never to- 
wards ‘lastly,’ until Bellona, or some one else, resorted to most 
startling means of storming the tenure of the floor to get the 
‘previous question.’ The Speaker of the House, and most of the 
members, making a bare quorum, were asleep, and there was 
nothing to disturb the solemn silence but the Dominie-like drawl- 
ing of the member on the floor, — didactic, monotonous, and 
slow; the Clerk’s head bent low down upon the Journal; when, 
lo! sudden noises, rattling, dashing, bounding down the aisles, 
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awoke and astonished Speaker’s chair and Clerk’s desk; spit- 
toons were bounding and leaping in the air, and, falling, rever- 
berating their sounds like thunders among the crags of the Alps. 
‘Order! Order! Order!’ was the vociferated cry; but, in the 
midst of the slapbanging confusion of the no longer drowsy night 
the hum-drum debater who had the floor took his seat from 
fright, and a belligerent Democrat snatched the pause to move 
the ‘ previous question,’ which was seconded, and the declaration 
of war against Great: Britain was thus got at, and carried in the 
House of Representatives of the Congress of the United States 
in June, 1812.” 

New England was bitterly opposed to the war, and the sup- 
pression of its spokesman by the use of the previous question was 
doubtless in the mind of Daniel Webster when, in the Massachu- 
setts Convention of 1820, he adverted upon the rule for the pre- 
vious question that had been adopted. ‘‘If,” he said, “there was 
anything curtailing a just freedom of debate, it was this. As it 
had sometimes been used, it was certainly an instrument of in- 
justice.” For his own part, he presumed it would never be exer- 
cised in this body — or not except in extreme cases; otherwise 
he should himself have hoped to see it stricken out. 

In Congress it had already fallen into disuse. In nearly 
twenty years it was ordered only four times. In 1816 Richard 
Stanford of North Carolina made an unsuccessful attempt to 
abolish it, being vigorously seconded by John Randolph, who 
called it a gag law, and William Gaston, who made an elaborate 
historical argument; but Henry Clay defended it, saying it had 
not been resorted to until abuse of debate rendered it expedient, 
and reminding the House of the man who for purposes of delay 
had spoken four and twenty hours without stopping. With the 
revival of its use after the new birth of partisanship under Jack- 
son, it developed dangers leading to various attempts to safe- 
guard and perfect it, but not until the rules revision of 1860 was 
a satisfactory status reached. Then the principle was finally es- 
tablished that a negative decision left the main question the 
same as if the previous question had not been demanded. 

At the same time a position was reached on the vexed problem 
of amendments. Jefferson in his “Manual” (sec. xxxrv) had 
considered whether a main question might be amended after the 
previous question on it had been moved and seconded. Hatsell 
doubted whether this might be done if the Chair had proposed 
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proposed. Jefferson thought that since the House is in posses- 
sion of the question as soon as it is moved and seconded, Hat- 
sell’s discrimination was not sound. He pointed out that the ob- 
ject of the previous question being to get rid of discussion that 
may not be expedient, this object might be defeated by the in- 
troduction of an amendment which might bring on just the dis- 
cussion it was sought to avoid. On the whole, he thought it best 
to decide which course would lead to the less inconvenience — 
whether to put it in the power of one side of the House to defeat 
a motion by hastily moving the previous question, or to put it in 
the power of the other side to force on, incidentally at least, a 
discussion that would better be avoided. The latter he thought 
the less inconvenient, “inasmuch as the Speaker, by confining 
the discussion rigorously to the amendment only, may prevent 
their going into the main question, and inasmuch also as so great 
a proportion of the cases in which the previous question is called 
for, are fair and proper subjects for public discussion, and ought 
not to be obstructed by a formality introduced for questions of a 
peculiar character.” 

In 1840 John Quincy Adams prevailed on the House to adopt 
a rule requiring that a vote for the previous question should 
“bring the House to a direct vote upon amendments reported by 
a committee, if any, upon pending amendments, and then upon 
the main question.” This precluded the offering of further 
amendments. Worse yet, it was possible, after long debate on 
one or two amendments, to precipitate a vote without any dis- 
cussion at all on others. The danger led to including in the rules 
of 1860 provision that the previous question might be moved on 
a pending amendment, or an amendment thereto. The former 
practice still prevails in the Massachusetts House and to my 
mind is one of the few blemishes on its admirable rules. To- 
gether with other defects in the handling of amendments, it 
ought to be remedied. Georgia permits the previous question on 
a single motion or an amendment, ‘‘or it may be made to em- 
brace all authorized motions, or amendments, and include the 
entire bill to its passage or rejection.”’ Arizona says likewise. In 
the Iowa House the mover is to state specifically in his motion 
whether it shall apply to the main question and the amend- 
ments, or to the amendment or amendments only. The weight 
of rulings or authority in the Connecticut House is to the effect 
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that the previous question when ordered applies only to the im- 
mediate question before the House, and does not cut off debate 
upon any questions at issue that properly precede the definite 
question under debate. 

Requirements for seconding the motion for the previous ques- 
tion furnish a striking illustration of the tenacity with which 
’ barnacles cling to the ship of state. There never was any need of 
‘ such requirements. It took Congress nearly a hundred years to 
find this out. That body began by saying five members should 
demand the previous question: in 1811, changed to one fifth of 
the members present; in 1812, made it a majority; and in 1880 
dropped the whole thing. Many of the States still persist in the 
quite superfluous machinery. You may find it encumbering the 
rules in Maine, New Hampshire, Pennsylvania, Ohio, Minne- 
sota, Wisconsin, Kansas, Texas, and at least half a dozen other 
States. In Tennessee the previous question “‘shall only be ad- 
mitted when demanded by two thirds of the members present.” 
Also in Virginia a two-thirds vote is required for ordering the 
main question, but a majority may require an immediate vote 
on the pending question, whatever it may be. 

In Congress and in some, if not most, of the Legislatures, it is 
permissible for even the opening speaker to move the previous 
question before taking his seat. The abuse of this power denies 
fair play to the opposition and is contrary to the spirit of parlia- 
mentary institutions. The Georgia Senate meets the danger by 
prescribing that no Senator, before yielding the floor, shall make 
any motion that if prevailing would prevent further debate; 
with the further requirement that a motion to adjourn or lay on 
the table shall be in order before the question on closing debate is 
taken. Such a precaution against summary action ought to com- 
mend itself, for instance, to the Illinois Senate, where it is said 
to be not unusual to move that a bill be taken up on third read- 
ing and final passage out of its order, and immediately to move 
the previous question. This objectionable procedure prevents 
any debate whatever upon the measure, since the earlier stages 
were passed perfunctorily, all discussion having been postponed: 
until third reading. 

The rule of the Massachusetts House allows ten minutes of 
debate on a motion for the previous question, not more than 
three minutes to any one member, and it specifically says, ‘‘de- 

1H. W. Dodds, Procedure in State Legislatures, 73. 


CLOSURE 275 
rae ere a ae ea Se ee 
bate shall be allowed only to give reasons why the main question 
should not be put.” This is one of the impracticable rules that 
delude the stranger. It is almost impossible to say why a ques- 
tion should or should not be put, without touching on the main 
question, and a Speaker who tried to draw a sharp line would 
risk losing the good-will of the House. He has unusual reason for 
avoiding displeasure in the matter, because he is very often the 
instigator of the motion, in performance of his duty to hasten 
business. When he thinks a bill or motion has been debated long 
enough, sometimes after consultation with the members most 
interested in the particular matter, sometimes on his own re- 
sponsibility, he sends word or gives the preconcerted signal to a 
trusted friend, who is promptly recognized on rising to move 
“the P.Q.” For this ungracious task it is usual to choose some 
elderly member who rarely if ever takes the floor for any other 
purpose, and is not unwilling to go down to history as “‘P.Q.” 
Jones or Smith, or whatever it may be. Very likely it was such a 
man who in the National House roused the ire of John Randolph 
by breaking his long pauses with motions for the previous ques- 
tion. ‘‘Mr. Speaker,” Randolph snapped, ‘‘in the Netherlands 
a man of small capacity, with bits of wood and leather, will in a 
few moments construct a toy that, with the pressure of the finger 
and the thumb, will ery, ‘Cuckoo! Cuckoo!’ With less of in- 
genuity and inferior materials the people of Ohio have made a 
toy that will, without much pressure, cry, ‘Previous question, 
Mr. Speaker! Previous question, Mr. Speaker!’’’! 

The original purpose of the previous question, that of pre- 
venting or stopping debate, is accomplished in Congress by the 
perversion of a legitimate and useful procedure, known as laying 
on the table. The proper intent of this procedure is to put a 
measure where it can be taken up at some more convenient or 
suitable time. Congress has needlessly changed this into a pro- 
cedure that in effect prevents ever taking the matter up again — 
that is, kills it. The change was not made deliberately. The 
proper use of the motion continued at least as late as 1809. At 
some time in the next thirty years or so, it dawned on somebody 
that under the rules it was easy to put a matter on the table, 
hard to get it off. This was because the motion to table is privi- 
leged, — that is, can, with some restrictions, be put at any time, 
— but a motion to take from the table can be blocked by a single 

1 Henry Adams, John Randolph, 294. 
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objection on the score of the regular order. Furthermore, the 
motion to lay on the table must be decided without debate. On 
this foundation was built what has become an established prac- 
tice, the use of the motion for purposes of killing. Questions of 
high privilege, such as those relating to seats of members and 
vetoed bills, may be taken off the table, but the occasion is rare. 

This congressional anomaly has found few imitators. In early 
days Iowa copied it, but abuses developed, and gradually the 
motion for indefinite postponement came to be preferred until 
now it spells the fate of more than a quarter of the bills. Per- 
haps other States have tried the tabling expedient, but Mr. 
Reed thought Congress alone in its use. Looking in the same 
direction, however, though not going the whole distance, are 
rules in Missouri, Tennessee, Arkansas, and perhaps a few other 
States requiring a two-thirds vote to take a matter from the 
table. ; 

In the National House a vote to table an amendment carries 
with it all other amendments and the main question as well. The 
Senate, however, has a rule under which an amendment can be 
tabled by itself. The California Senate has copied this, and in 
my judgment all other assemblies ought to copy it if motions to 
table amendments are to be entertained, provided that at least 
some debate of them is permitted. Whatever helps independent 
and adequate treatment of amendments is to be encouraged. 
Georgia perhaps. does better in forbidding a motion to lay an 
amendment or substitute on the table; the rule is to the effect 
that nothing can be legitimately laid on the table excepting that 
which can be taken up again. 

The motion for indefinite postponement is not much used in 
legislative bodies. In the National House it has been held de- 
batable, so that it cannot be resorted to for avoiding or stopping 
talk. It is never made in the Massachusetts General Court. 
Postponement to a time certain is rarely used in America for 
getting rid of matters, but is distorted to murderous ends in Par- 
liament just as the motion to lay on the table has been distorted 
in Congress. Of late years in the House of Commons it has been 
customary to move that the bill be read this day six months, or 
three months, the date being such as to fall beyond the end of 
the session. On the general principle that a question which the 
House has decided cannot be raised again, such a vote kills the 
bill. Nor does it make any difference that the House happens to 
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be sitting at the end of six months, for that date is treated as a 
sort of Greek calends that never comes.! 

One accustomed to the direct and simple methods of the Mas- 
sachusetts House finds it hard to understand why any of these 
expedients for killing by indirection are thought of any value. 
It is there found easy to get a straight-out “Yes” or “‘No.” 
Evasion is nowadays undesirable. No questions now arise that 
cannot be squarely confronted. No princes are to be feared. 
No scruples have to be respected. Why anywhere beat the Devil 
round the stump? 


OBSTRUCTION History 


Decision to take a vote speedily or forthwith involves (a) stop- 
ping or curtailing speeches, and (6) suppressing other dilatory 
action. 

The stopping or curtailing of speeches may be desired simply 
to save the time of the House, in the belief that everything es- 
sential has been said or that more important matters ought to be 
reached. The first parliamentary action with this in view may 
have been the rule agreed upon by the House of Commons April 
17, 1604, that “if any superfluous motion, or ‘tedious’ speech 
be offered in the House, the party is to be directed and ordered 
by Mr. Speaker.”’ This was followed in the first body of rules of 
the Pennsylvania Assembly, adopted in 1682, but was modified 
into “Superfluous and tedious Speeches may be stopt by the 
Speaker.”’ Evidently this did not meet the case, for in 1703 it 
was provided “That if it shall at any time happen, that a debate 
prove tedious, and any four Members shall stand up, and re- 
quest the Speaker to put the Matter in Debate to the Vote, he 
shall not refuse it.” 

It is probable that such rules were not aimed merely at the 
bores who droned away the hours, but that by this time the 
inconvenience of speeches prolonged purely for delay had been 
felt. Obstruction by long speeches would even then have been 
nothing new. It goes back at least as far as the Roman Senate. 
If the prolix orators could waste the time until the setting of the 
sun, they could stave off action. If they were refused what we 
should call an extension of time, they could pose as martyrs and 
win popular sympathy. Suetonius tells us that when Julius 
Cesar was pretor, he was the only member of the Senate who 

1A. L. Lowell, The Government of England, 1, 274. 
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would not vote to inflict capital punishment on the accomplices 
of Catiline. He persisted in obstructing the measure until a body 
of the Roman knights, who stood under arms as a guard, threat- 
ened him with instant death if he continued his determined op- 
position. They even thrust at him with their drawn swords, so 
that those who sat next him moved away, and a few friends with 
no small difficulty protected him by throwing their arms around 
him and covering him with their togas. 

Cato the Younger in his stout fight against Caesar and Pompey 
resorted to obstruction with a craftiness not surpassed by pres- 
ent-day zealots. Once when an hour had been assigned to his 
chief supporter, it was wasted in lamentation over the shortness 
of the time. Then Cato used up the two hours assigned to him- 
self by talking on minor and irrelevant matters, reaching the real 
issue at just the right time to give the impression that he was 
being cut off when he was about to say something of real im- 
portance that the dominant faction wanted to suppress. To 
heighten the effect, he persisted in speaking after the presiding 
tribune had ordered him to stop, whereupon he was dragged 
from the rostra and ejected from the Forum. Not yet silenced, 
however, he returned several times, shouting his complaints. 
It all might have happened much the same yesterday in some 
American Legislature, with this morning’s papers mourning over 
the shameful decadence of statesmen, denouncing obstruction, 
demanding that the rules be changed so as to permit business to 
be done. 

In the last few years of the Roman Republic there were re- 
corded a dozen instances of obstruction by talking against time. 
It is said that the irrepressible Cato carried the practice to tri- 
umph in the end. The story is that he was filibustering against 
an agrarian measure which the presiding consul, Cesar, was very 
anxious to pass. Cesar ordered the officer we would now call 
the sergeant-at-arms, to remove him. Cato was removed, but 
the whole Senate followed him, and no magistrate ever again 
tried to stop debate. 

In the House of Commons a frequent source of obstructive 
speeches was the motion to bring in candles so that business 
could be continued after daylight failed. There was not much 
profusion of language for the mere sake of delay until party feel- 
ing ran high in the latter part of the eighteenth century. Then 
for the purposes of obstruction came not only the tireless orator, 
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but also the dilatory motion. Edmund Burke called for twenty- 
three divisions at a single sitting and gloried in it afterward. 
Another century was to pass before the use of such devices grew 
to be really serious and compelled reform of procedure. This 
came about through the course of members from Ireland, who 
resorted to dilatory tactics, not merely for the sake of defeating 
certain bills, but also to rivet public attention on their demand 
for Home Rule. Parnell, skillful and fearless, led the battle. Its 
climax was capped in 1881. In that year the House sat on 154 
days and for 1400 hours; about 240 of these hours were after 
midnight. On the Irish Coercion Bill the House sat continuously 
once for twenty-two and once for forty-one hours. The debates 
on the Coercion Bill took up forty-two sittings, and on the Land 
Bill fifty-eight. Of the 14,836 speeches delivered, 6315 were 
“made by Irish members. The Speaker and the Chairman of 
Committees interposed on points of order nearly 2000 times. 
Parnell with his minority of twenty-four dominated the House. 

On the occasion when the House had sat for forty-one hours, 
with all business obstructed by the Home Rule group, Speaker 
Brand at last took the matter into his own hands, refused to 
entertain any more motions, refused even the right of debate, 
and proceeded to put the main question on his own authority. 
He said: 

“The dignity, the credit, and the authority of this House are 
seriously threatened, and it is necessary that they should be vin- 
dicated. Under the operation of the accustomed rules and meth- 
ods of procedure, the legislative powers of the House are para- 
lyzed. A new and exceptional course is imperatively demanded, 
and I am satisfied that I shall best carry out the will of the 
House, and may rely on its support, if I decline to call upon any 
more members to speak, and proceed at once to put the question 
from the chair. I feel assured that the House will be prepared to 
exercise all its powers in giving effect to these proceedings. Fu- 
ture measures for censuring disorderly debate, I must leave to 
the judgment of the House; but I may add that it will be neces- 
sary either for the House itself to assume more effectual control 
over its debates, or to entrust greater authority to the Chair.” 

The next day the House adopted an “urgency” rule, under 
which, if the Speaker told the House that in his opinion it was 
the general sense of the House the question should be put, and 

1 John Morley, Life of W. HE. Gladstone, ut, 57. 
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if he was sustained in this view by a vote of more than three to 
one, he should put the question forthwith. This was changed in 
the following year by reducing the support required to two hun- 
dred members (or one hundred when less than forty voted in the 
negative). It was also provided that if the Speaker should con- 
sider a motion for adjournment, either of debate or of the House, 
an abuse of the rules, he was thereupon to put the question. 

This procedure, known as the “closure,” was strenuously op- 
posed by the party then in opposition. However, it neither jus- 
tified the fears of its critics nor met the hopes of its friends. In 
five years it was used but twice. On the occasion of its first use, 
in 1885, the Speaker was supported by only 207 members — a 
margin of but seven votes. So small a margin was not likely to 
encourage any Speaker to run the risk of a rebuff except in the 
most serious situation. The initiative had to come from him, and~ 
this was clearly an unwise restriction. In 1887 the party that 
had fought closure five years before, now in power and unable to 
push matters through without some more effective way of get- 
ting decisive votes, found itself compelled to accept the inevi- 
table, precisely as happened in Congress a few years later in the 
matter of the Reed quorum-counting rule. So the closure was 
strengthened by putting it within the power of any member to 
move “that the question be now put.” The share of the Speaker 
in the matter was changed so as to give him the power to refuse 
to put the motion if he thought it an abuse of the rules of the 
House, or an infringement of the rights of the minority. It is 
now required that at least a hundred members shall vote in the 
majority. Speaker or Chairman may refuse to put dilatory mo- 
tions, such as those for adjournment, reporting progress, or leav- 
ing the chair. If he thinks that members frivolously or vexa- 
tiously claim a division, he may call upon those who support and 
those who challenge his view to rise, and accordingly as he sees 
fit may either declare the determination of the House or Com- 
mittee, or may appoint tellers for a division. The Speaker’s 
power has proved no fiction. In a third of the cases he has re- 
fused his assent. At first he even refused motions of the Govern- 
ment, but now that seldom or never happens. 

As far as it went, the closure accomplished its purpose, speed- 
ing up business to great advantage, but it did not go far enough 
in its original form. No limit being put on the length of speeches, 
and members still having the right to speak in Committee as 
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often as they pleased, much waste of time continued, with cor- 
responding delay in reaching decisions. Furthermore, since the 
procedure brought only a single question to an issue, it was in- 

sufficient for complicated measures. So in June, 1887, was de- 
vised what has come to be known as “‘the euilonne ” Twelve 
days had been used on the first and second readings of the Irish 
Crimes Act, and fifteen more in Committee of the Whole had 
been spent on but four out of twenty clauses of the bill. In des- 
peration the Government moved that at the end of the following 
week a vote should be taken on every question necessary to bring 
the committee stage to an end. This process, thoroughly familiar 
to American assemblies, seemed revolutionary to Englishmen but 
it had become unavoidable. It did not suffice, for it resulted in 
needlessly long discussion on a few early clauses of bills, leaving 
the later clauses without fair treatment. So in 1893, after 
twenty-eight nights in Committee on the first four clauses of the 
Home Rule bill, five dates were set for votes on groups of clauses, — 
thus bringing to pass what is sometimes called ‘closure by com- 
partments.” 

A more recent device, commonly known as “‘the kangaroo,” 
gives to Speaker or Chairman the power to select amendments to 
be considered. At first the power was conferred upon motion in 
specific cases. The Select Committee on House of Commons 
Procedure in 1914 advised that it be made a general power, a 
permanent instead of an occasional attribute of the Chair, and 
when the end of the war gave time to attend to these matters, 
this was made one of the reforms of February, 1919. Mr. As- 
quith told the Committee of 1914 that he thought this form of 
closure the most satisfactory in actual working. Speaker Lowther 
saw the dangers. In his judgment it would be a mistake to give 
too much power to the Speaker. He had responsibilities enough 
already, and it is a mistake to make him too powerful a factor in 
the general discussions of the House. It is very often extremely 
difficult to tell until you hear an amendment put forward, sup- 
ported, and argued, what it really involves. The Speaker might 
overlook some serious point by reason of the amendment’s ap- 
parently involving only some slight changing of words. A critic 
in the ‘Round Table”’ of September, 1918, pointed out the 
weaknesses of the expedient, declaring that it adds omniscience 
to the many qualities already demanded of the Chair, leads to 
unseemly and uaprofitable wrangles between the Chair and dis- 
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appointed members, and contains untold possibilities in the way 
of neglected amendments of consequence. In our country the 
suspicion of presiding officers, that has been exaggerated of late, 
would probably preclude copying the idea until more trustful 
days. 

In the decade from 1905 to 1914 inclusive, closure was moved 
813 times. Then in the war period it disappeared, not being 
moved once in five years — surely a remarkable proof of pa- 
triotism in time of crisis. 

None of the Houses of the British Dominions have had occa- 
sion to adopt the drastic closure rules of the Imperial Parlia- 
ment. There are no rules in force for limiting the length of 
speeches in the Parliament of the Dominion of Canada, or in 
most of the provincial Legislatures. Ontario, however, provides 
that no member shall speak to a motion to adjourn the House or 
the Debate for more than ten minutes; and Nova Scotia restricts 
speeches to an hour and a half, unless by special leave of the 
House. No member of the New Zealand House is to speak more 
than half an hour at a time, with specified exceptions permitting 
an hour on the more important matters. In Committee of the 
House no member is to speak more than ten minutes at a time, 
or more than four times on any one question, the rule not apply- 
ing to the member in charge of a bill. Speeches on motions to 
adjourn are limited to five minutes, save that Ministers have ten; 
the whole debate thereon is limited to two hours. A few restric- 
tions are found in the other States and Dominions, but not many. 

France was driven to the “‘cléture” (as the French spell it) 
many years before England. M. Guizot, speaking in 1848 before 
a committee of the House of Commons on ‘Public Business,” 
said that before its introduction in France in 1814, debates were 
protracted indefinitely. In the thirty-four years during which it 
had then prevailed, the majority had never abused the power and 
no member could imagine that without it the debates would have 
been properly conducted. The French application of it has limi- 
tations incidental to the peculiarities of French parliamentary 
procedure. There the Ministers not only have the right to take 
part in the debate in each Chamber, but also they can be assisted 
by commissaries, appointed by the President of the Republic, 
for the discussion of a particular bill. Furthermore, permission 
to speak is always granted to a Senator or Deputy after a mem- 
ber of the Government has spoken. Consequently the cléture 
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cannot be demanded if a member or a commissary of the Govern- 
ment desires to speak, or until a Deputy, if he insists on his right 
to address the Chamber after a Minister, has answered him; nor 
can it be entertained so long as a member is speaking from the 
tribune. The motion for adjournment of the debate to the next 
day has priority. 

The cléture process is interesting. When the Chamber is be- 
coming tired of the debate, or it is desired to interrupt the mem- 
ber who is speaking, one or more members cry out “La Cléture! 
La Cléture!”’ The President immediately puts the question, and 
if a member of the minority wishes to speak, he is allowed to as- 
sign his reasons against closing the debate; but no one can speak 
in support of the motion, and only one member against it. If it 
is resolved in the affirmative, then the main question is put to 
vote. As every amendment constitutes a debate, and the cléture 
can be demanded ort every debate, it follows that the motion 
may be frequently made in the course of the same sitting. 

In Switzerland closure is applied if two thirds demand it, but 
not so long as a member who has not yet spoken wishes to make 
and explain a motion. Some form or other of the procedure is to 
be found in most of the lawmaking bodies of the world, but it has 
not yet put an end to protracted utterance. Dr. Lecher spoke 
twelve hours in the Austrian House of Deputies. In 1897 a dele- 
gate in the Roumanian Chamber of Deputies used thirty-seven 
hours in demanding the indictment cf Joan Bratiano. The year 
before that a sitting of the Canadian House of Commons on a 
bill dealing with the schools in Manitoba lasted 180 hours. In 
1893 there was a twenty-six hour speech in the Parliament of 
British Columbia. In Chile a single speech is reported to have 
lasted through ten days of a session 


FILIBUSTERING IN CONGRESS 


OBSTRUCTIVE tactics early became so familiar in the United 
States that a distinctive name for them was coined, “filibuster,” 
used either as noun or verb. It comes from the Spanish /filibust- 
eros, who were West Indian pirates, using a small swift vessel 
called a filibote, originally fly-boat, and said to have been named 
from the river Vly in Holland. The term came to be applied to 
all military adventurers, and then to legislative minorities who 
used what the majority deemed piratical, disorderly, lawless 


methods. 
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When what we now know as filibustering began in this coun- 
try, nobody conjectures. Probably instances of it could be found 
in the history of every colonial assembly. Certainly it appeared 
in the very first Congress of the United States. In June of 1790 
that body was quarreling over where it should thereafter sit. 
Fisher Ames, writing to his friend Thomas Dwight, speaks of it 
as ‘this despicable grog-shop contest, whether the taverns of 
New York or Philadelphia shall get the custom of Congress,” and 
says it “keeps us in discord, and covers us all with disgrace.” 
(Evidently there was a lobby representing the interests found 
ever atter in the legislative halls of every State where the sale of 
liquor had not been prohibited.) Ames was unhappy because the 
advocates of national assumption of the State debts had been 
““sold by the Pennsylvanians,” as he phrased it. They had 
thrown assumption overboard to get votes for Philadelphia. 
“We had voted in the House for Philadelphia. The Senate dis- 
agreed. The motion being renewed in the House, we have op- 
posed it, first to gain time, and next to baffle the scheme zn toto. 
Yesterday it rained, and Governor Johnson, who had been 
brought in a sick bed to vote in Senate against Philadelphia, 
could not be safely removed in the rain. It was supposed, that if 
the resolve to remove could be urged through the House and 
sent up while it continued raining, that it would pass the Senate. 
They called for the question, but Gerry and Smith made long 
speeches and motions, so that the question was not decided till 
this morning. Rather than gratify the Pennsylvanians, and 
complete their bargain at the same time, we voted for Baltimore, 
which passed by two majority, to the infinite mortification of the 
Pennsylvanians. ’’! 

Another early instance of filibustering may be found in the con- 
troversy over the payment of the witnesses summoned at the 
time of the impeachment of Judge Chase, in 1803. When in the 
closing hours of the session Randolph tried to get the money 
out of the contingent fund of the House, the Federalists hurried 
from the hall, breaking the quorum. No sooner had they been 
summoned back than they were able to take advantage of the 
reading of a message from the President and again disappear. 
Again the Sergeant-at-Arms was sent after them, and a third 
time did they vanish, while the Speaker was attending to an 
enrolled bill. Then amid the laughter following the third an- 
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nouncement of no quorum, Randolph, baffled and angry, gave 
up the fight. 

Eight years later he himself resorted to the same tactics, in a 
struggle much more protracted and bitter. It was over the pro- 
posal to revive the Non-Intercourse Act of 1809, and began Feb- 
ruary 26, with adjournment duc before midnight of March 3. On 
the first day the House sat for eighteen hours, witnessing expedi- 
ents for delay. The story of it would lead one to doubt if any- 
thing novel for that purpose has since been devised. Of course 
there were the interminable speeches, and besides there were the 
steps now become familiar, the breaking of quorums, the sum- 
moning of absentees, all sorts of dilatory motions. The minority 
wasted the next day, the majority keeping silence. In the eve- 
ning, after a recess, Randolph opened an all-night session with 
motions to postpone. His Virginia colleague, John W. Eppes, 
could stand it no longer and charged Randolph with seeking to 
delay and defeat the bill. Randolph, unbalanced by liquor, gave 
Eppes the lie direct, and of course the House was at once in an 
uproar. Order being restored, Eppes immediately wrote and 
sent over to Randolph a challenge, which he instantly accepted, 
then leaving the hall to arrange for the duel. Dreary speech- 
making was resumed and had droned on into the small hours 
when the endless Barent Gardenier got the floor. The appalling 
prospect led to desperate measures. The floor was taken away 
from Gardenier long enough to get in a motion for the previous 
question, the House (as told earlier in this chapter) refused to let 
it be debated, and at five o’clock in the morning the bill was 
passed. 

Thoughtful men were beginning to discuss the knotty problem 
of obstruction. Thomas Jefferson, who had a remedy for many 
things, with more leisure on his hands for philosophizing now 
that he was out of the White House, had been writing on the sub- 
ject a year before to that same John W. Eppes who was to quarrel 
with Randolph. Jefferson submitted that worse than the effect 
of long speeches on the proceedings of the House was the disgust 
they excited among the people, and he deplored, much in the 
fashion of a century later, the disposition these speeches were 
producing to transfer the popular confidence from the legislature 
to the executive branch. By the way, the more one reads about 
the procession of alarms on this score since 1789, the more as- 
tonished he becomes at the vast volume of popular confidence in 
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the national legislature there must have been at the start. Other- 
wise the reservoir would have been drained dry long, long ago! 

Jefferson observed that the House was trying to remedy what 
he termed the eternal protraction of debate, by sitting up all 
night or by the use of the previous question. ‘‘ Both,” he thought, 
“will subject them to the most serious inconveniences. The 
latter may be turned upon themselves by a trick of their adver- 
saries. I have thought that such a rule as the following would be 
more effectual and less inconvenient. ‘Resolved that at (VIII.) 
o’clock in the evening (whenever the house shall be in session at 
that hour) it shall be the duty of the Speaker to declare that hour 
arrived, whereupon all debate shall cease.’ ” A vote on the main 
question should be immediately taken by Yeas and Nays, sec- 
ondary questions to stand discharged. One vote, however, 
might be taken on a motion to adjourn. The rule should be sus- 
pended during the last three days of the session.! 

Fourscore of years were to pass before the remedy should be 
found, and then it was not in the direction Jefferson had pointed 
out to Eppes, but in another that he had hinted at in his ‘“‘Man- 
ual” long before. There he had said, in section 32, that when a 
member desires the reading of something, “‘if it be seen that it is 
really for information and not for delay,” the Speaker directs it 
to be read without putting a question, if no one objects. To be 
sure, this was a very slight recognition of power for the Speaker 
to exercise judgment, but still it was recognition that this might 
be done. Slowly the idea grew. Somewhat timidly and tenta- 
tively the Speakers developed the power. Said Blaine in the 43d 
Congress: “The Chair has repeatedly ruled that pending a pro- 
position to change the rules dilatory motions could not be enter- 
tained.”’ Randall, in 1877, refused to entertain dilatory motions 
during the count under the Electoral Commission Act: “‘The 
Chair desires to say to the House that he does not of course 
know what the intention of those motions is; he has only to look 
to the effect of them. The effect of these motions is dilatory, is 
delay.” 

Then in the 47th Congress a rule was adopted preventing dila- 
tory motions during the consideration of contested election cases. 
In 1882 Thomas B. Reed called up a report from the Committee 
on Rules. The usual filibustering tactics of motions to adjourn 


1 Thomas Jefferson to J. W. Eppes, January 17, 1810, Writings of Jefferson, 
P. L. Ford, ed., rx, 267. 


CLOSURE 287 


and to adjourn over, followed. At last Reed raised the point of 
order that dilatory motions could not be entertained by the 
Chair pending a proposition to change the rules of the House. 
Speaker Keifer sustained the point on the ground that in the ab- 
sence of specific direction as to procedure, the constitutional 
right of the House to determine its rules could not be impaired or 
destroyed by the indefinite repetition of dilatory motions. Keifer 
also was ready to count a quorum of members present and not 
voting, but the time was not ripe. Reed himself had not reached 
that stage, but, with Robinson of Massachusetts, Kasson, 
and other leading Republicans, told Keifer they would not 
sustain him, and so Keifer lost the fame that was to come to 
Reed. 

From this time on the abuse became more and more serious 
until it threatened to stop the wheels of government. Old con- 
ventions were discarded. For instance, up to 1882 it was a point 
of honor not to use dilatory motions in election cases. Then 
taking advantage of the great confusion into which the death of 
President Garfield and the circumstances that followed had 
thrown their opponents, the Democrats refused to vote in an 
election case and when a quorum of Republicans was obtained, 
refused even to let them vote.!. Under Speaker Carlisle, from 
1883 to 1889, no effort was made to stop filibustering. In his last 
term it reached the extreme of folly, when General Weaver of 
Iowa blocked all business for nearly two weeks until Carlisle 
yielded to him. Weaver’s program was simple, that of offering 
two or three motions in rotation. Under the old rules, this was 
an easy matter. A motion to take a recess and a motion to ad- 
journ to a specified time were, like the motion to adjourn, always 
in order, and amendment to them could be offered ad infinitum. 
Thus upon a motion to take a recess till eight o’clock, an amend- 
ment to make it eight-thirty could be presented, then one to 
make it nine, and so on. 

With the 51st Congress the Republicans came into control of 
the House again, and now it was the turn of the Democrats to 
play the same game. Representative Roger Q. Mills of Texas 
was reported in the New York ‘‘Sun,”’ October 7, 1889, as saying: 
““We do not propose that the Republican majority shall pass a 
single measure without our consent; in other words, we propose 
to exercise the control of the House just as much as though we 
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were still in the majority, because we know our minority is strong 
enough to make us the virtual rulers.”’ 

The threat was in the way of execution when in January of 
1890 Speaker Reed determined to end the intolerable situation. 
On the 29th he threw the minority into hysterics by counting a 
quorum. On the 81st he took the revolutionary step of declaring 
a motion to adjourn out of order. In defense he said on appeal 
from his ruling: ‘‘The object of a parliamentary body is action, 
and not stoppage of action. Hence, if any member or set of mem- 
bers undertakes to oppose the orderly progress of business, even 
by the use of the ordinarily recognized parliamentary motions, 
it is the right of the majority to refuse to have these motions ~ 
entertained, and to cause the public business to proceed.”” The 
appeal was sustained and filibustering in the House of Repre- 
sentatives received a staggering blow. 

In the following year it was provided in the revision of the 
rules that ‘“‘no dilatory motion shall be entertained by the 
Speaker.” The Democrats dropped this when they came to con- 
trol the next two Congresses, but the Republicans put it back in 
1895, and since then it has been undisturbed. The chief criticism 
of it has been by reason of the great power it gives the Speaker. 
To this Asher C. Hinds, the eminent parliamentarian, has replied: 
“‘As the approval of the House is the very breath in the nostrils 
of the Speaker, and as no body on earth is so jealous of its liber- 
ties and so impatient of control, we may be quite sure that no 
arbitrary interruption will take place, and, indeed, no interrup- 
tion at all, until not only such misuse of proper motions is made 
clearly evident to the world, but also such action has taken place 
on the part of the House as will assure the Speaker of the support 
of the body whose wishes are his law. So that in the end it is a 
power exercised by the House through its properly constituted 
officer.”’ 4 

The new rule went a long way, but not the whole distance, for 
the Constitution prevented, by its giving to one fifth of the mem- 
bers the right to demand the Yeas and Nays upon any division. 
In the first session of the 60th Congress the Democratic leader, 
John Sharp Williams of Mississippi, resorted to this very effec- 
tively, getting so many roll-calls as to make progress exceedingly 
slow. The difficulty was met in a measure by special orders from 
the Committee on Rules, aimed at reducing the number of roll- 
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calls, but it will continue to be an obstacle in the way of normal 
procedure until the House has common sense enough to adopt a 
system of voting by machine. 


THE STRUGGLE IN THE SENATE 


In the Senate the struggle over closure has been more prolonged, 
more bitter, more dramatic, and more important even than in 
the House. There are palpable reasons why drastic rules are 
necessary in as large a body as the House of Representatives, 
reasons equally applicable to the House of Commons, but ccndi- 
tions are different in a comparatively small body like the Senate. 
Of greater consequence, the struggle in the Senate brought out 
more sharply than in the House a basic problem, as difficult as it 
is interesting to the student of political science, the problem of 
whether a minority has in the last resort any rights the majority 
is bound to respect. Put into terms of conduct, this is the prob- 
lem of whether there can be a state of affairs in which the mi- 
nority should have the power to prevent action. 

The rules adopted by the Senate in 1789 contained provision 
for the previous question, and at first it was freely used, but 
gradually there developed conceptions of dignity and courtesy 
which led to the belief that unlimited freedom of speech would 
not be abused. So in 1806 the previous question was dropped 
and thenceforward due restraint was left to the sense of self- 
respect. 

No serious trouble came until 1841, when Henry Clay was 
trying to get his fiscal bills through the Senate against the de- 
termined opposition of the Democrats. Benton tells the story 
at length in his chapter (Lx1x) on the adoption of the hour-rule 
by the House of Representatives and Clay’s attempt to copy it 
in the Senate. Clay, we are told by Benton, was impatient to 
pass his bills, annoyed at the resistance they met, and dreadfully 
harassed by the species of warfare to which they were subjected; 
and for which he had no turn. ‘‘The democratic Senators acted 
upon a system, and with a thorough organization, and a perfect 
understanding. Being a minority, and able to do nothing, they 
became assailants, and attacked incessantly; not by formal ora- 
tions against the whole body of a measure, but by sudden, short, 
and pungent speeches, directed against the vulnerable parts; and 
pointed by proffered amendments. Near forty propositions of 
amendment were offered to the first fiscal agent bill alone — the 
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Yeas and Nays taken on them seven and thirty times. All the 
other prominent bills were served the same way. Every pro- 
posed amendment made an issue, which fixed public attention, 
and would work out in our favor — end as it might. If we car- 
ried it, which was seldom, there was a good point gained: if we 
lost it, there was a bad point exposed. In either event we had 
the advantage of discussion, which placed our adversaries in the 
wrong. There were but twenty-two. of us; but every one a 
speaker, and effective. We kept their measures upon the anvil, 
and hammered them continuously; we impaled them against the 
wall, and stabbed them incessantly. Mr. Clay’s temperament 
could not stand it, and he was determined to silence the trouble- 
some minority.” ! 

Goaded beyond the point of endurance, Clay, on the 12th of 
July, 1841, began reproaching the minority with protracting 
debate to a degree calculated to delay the public business. Cal- 
houn took fire at this rather mild intimation and charged Clay 
with impugning the motives of the minority. A sharp colloquy 
followed, with Calhoun forcing the disclosure that Clay thought 
Senators in opposition were spinning out the time for no 
other purpose but that of delaying and embarrassing the 
majority. Thereupon Calhoun practically defied him to bring 
forward the gag-rule. Clay was ready to take up the chal- 
lenge, but found his allies would not stand for the House meas- 
ure. Instead he decided to fasten the previous question on the 
Senate. : 

This warmed up the minority. King of Alabama could tell the 
Senator that peaceable man as he himself was, whenever it was 
attempted to violate that sanctuary, he, for one, would resist 
that attempt even to the death. Benton of Missouri said that as 
the Romans held their natural lives, so did he hold his political 
existence; the Roman carried his life on the point of his sword, 
and when that life ceased to be honorable to himself or useful to 
his country, fell upon his sword and died; so he was willing to do 
with his legislative and political existence; he was willing to 
terminate it when it ceased to be honorable to himself or useful 
to his country; and that he felt would be the case when this 
chamber, stripped of its constitutional freedom, should receive 
the gag and muzzle of the previous question. Linn of Missouri 
in the event of the gag-law wanted its friends to meet him like 
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men; he would do as became him. Calhoun taunted Clay and 
Senators looked to see what would follow. Mr. Clay rose, lei- 
surely, and surveying the chamber with a pleasant expression of 
- countenance, said the morning had been spent so very agreeably, 
he hoped the gentlemen were ready to go on with the Loan Bill, 
and afford the necessary relief to the Treasury. The Loan Bill 
was accordingly taken up, and proceeded with in a most busi- 
ness-like style, and quite amicably. Enough of Clay’s friends 
had refused to follow him so that he had to throw the project 
overboard. 

Clay’s proposals were not talked to death. The first instance 
of that sort of thing was to come five years later. When Presi- 
dent Polk applied to Congress for an appropriation of several 
million dollars for the purpose of negotiating a treaty of peace 
with Mexico, Judge Brinkerhoff of Ohio at a conference of anti- 
slavery Democrats presented what became known as the Wilmot 
Proviso, stipulating that slavery should not exist in any part of 
the territory acquired. Wilmot happened to be first recognized 
by the Speaker to offer the amendment and so gave his name to 
it. Both sides were surprised when it prevailed in the House. 
In the Senate Lewis of Alabama moved it be stricken out. The 
hour agreed upon for adjournment of the session was approach- 
ing when Davis of Massachusetts got the floor and spoke against 
the provision until the arrival of noon ended the chance of action. 

After this from time to time for many years attempts were 
made to reintroduce the previous question, always in vain. 
Among Senators who urged it or who approved some form of 
closure were Stephen A. Douglas in 1850; John P. Hale in 1862; 
Benjamin F. Wade in 1864; Samuel C. Pomeroy in 1869; Han- 
nibal Hamlin in 1870; George G. Wright in 1873. There was, 
however, no really vigorous attempt to choke off debate until 
the winter of 1890-91, when the Force Bill brought to pass a 
filibuster consuming the greater part of two months. The mi- 
nority talked in relays. Charles J. Faulkner of West Virginia 
achieved a record with a speech of thirteen hours. James Z. 
George of Georgia read a book as part of his argument. It is said 
the carpet between the Senate Chamber and the cloak room was 
worn to shreds by Senators passing in and out of the room to 
make and break a quorum. Senators Hoar of Massachusetts and 
Aldrich of Rhode Island tried to get some form of closure, but in 
vain, for some of the Republicans were really out of sympathy 
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with the bill and in the end voted with the minority for its dis 
placement. 

The next great filibuster came at the special session of 1893, 
over the question of repealing the purchase clause of the Sher- . 
man Silver Law. The silver Senators talked incessantly. Wil- 
liam V. Allen of Nebraska eclipsed the Faulkner record with a 
speech that, including occasional interruptions, lasted for sixteen 
hours and a half, and it is said to have been not a rambling 
speech, but well-connected, logical, and instructive. In the end 
the filibuster failed, because there was no March 4 near enough 
at hand. It is both amusing and instructive to read some of the 
fulminations produced by this episode. For instance, two of 
America’s most notable historians exploded in the ‘‘ Forum,” 
H. von Holst in the November number, John B. McMaster in 
that for December. Said von Holst: ‘‘The Holy Book tells us of 
a fool that sold his birthright for a mess of pottage. The Senate 
of the United States sells not only its rights, but also its sworn 
duties, and not only these, but also the birthright of the people 
of the United States, for less — for the ghost of a shadow, eu- 
phoniously called the ‘courtesy of the Senate.’ Let it beware!” 
And again: ‘“Whatever Senators may think about the dignity 
and worth of the Senate, the people of the United States cannot 
afford to let it drift into becoming a worthless, or worse than 
worthless, body.”? With much more in the same strain. 

The other Professor was not quite so vehement, but was none 
the less convinced of the thing to be done: “In our day, with 
Jarger House and Senate, with greater interests at stake, with 
this immense volume of business pressing for attention, it is 
right and necessary that the majority should cut down some of 
the privileges the minority have so long enjoyed, not by any 
constitutional or legal guarantee, but by mere consent of the 
majority. The time for dilatory motions, for refusals to answer 
roll-calls, for time-consuming debate has gone by.’’ He therefore 
urged constitutional provision in State Constitutions for a time 
limit on filibustering, though he did not think such a change in 
the Federal Constitution desirable, being a matter of detail with 
which that Constitution ought not to be burdened, nor did he 
think it possible. 

Still another Professor, H. J. Ford, was equally annoyed. He 
called it ‘‘an exhibition of the degradation of the Senate,” and 
said “‘the privileges of unrestricted debate, which were once re- 
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garded as opportunities of distinction, have become the in- 
trenchments of particular interests, the shelter of party treachery, 
and the ready instrument of extortion.” ! 

Since then the constitutional necessity of adjourning on the 
4th of March in every second year has served the purpose of 
several tireless talkers. In March of 1901 Thomas H. Carter of 
Montana defeated the River and Harbor Bill, holding the floor 
with a speech several hours longer than that of Allen. In 1907 
Edward W. Carmack of Tennessee in the same way defeated the 
Ship Purchase Bill.’ In other instances an intrepid Senator near 
the close of the session has by showing his powers of endurance 
compelled the majority to compromise. Thus in 1903 Senator 
Tillman of South Carolina carried his point in the matter of a 
deficiency appropriation bill from which the House had struck 
out an item for paying his State a war claim. The Senate con- 
ferees having agreed it should stay out, Tillman took the floor 
with a copy of “Childe Harold” and assured his fellow-members 
he would entertain them by reading from Byron and otherwise 
until the session ended, unless they would put back the item. 
They put it back. Senator Burton blocked the River and Harbor 
Bill in 1914, occupying the floor ten minutes more than twelve 
hours, in the end compelling changes in the measure to meet his 
objections. 

A filibuster that failed was the one led by Robert M. La 
Follette of Wisconsin in May, 1908, against the Aldrich-Vree- 
land Currency Bill. Senator La Follette himself opened the con- 
test by holding the floor for eighteen hours. There were, how- 
ever, numerous roll-calls that gave him a chance to rest. His 
chief assistants were Senators Gore and Stone. When Senator 
Gore had spoken as long as he was able, he sat down thinking to 
yield the floor to Senator Stone and, being blind, not knowing 
that Mr. Stone had left the chamber for the moment. The oppo- 
sition seized the opportunity, called for a vote, and the fight was 
ended. 

The crowning filibuster took place early in 1915 over the Ship 
Purchase Bill. In its course there were several remarkable per- 
formances. Senator Reed Smoot in continuous talking went be- 
yond anything that had ever been known in the Senate, for 
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though the time he occupied the floor, between eleven and twelve 
hours, had been surpassed, nobody had spoken with so little in- 
terruption. He was not helped by a single roll-call nor a call for 
a quorum, nor by leaning on his desk for support. He talked 
steadily and on the bill. Wesley L. Jones of Washington gave 
almost as striking an example of physical endurance, occupying 
the floor for thirteen hours, but having a rest of an hour and 
three quarters. Senator Gallinger of New Hampshire, almost 
eighty years old, spoke for seven hours and twenty minutes and 
then declined to leave the chamber for a rest. Two days later he 
spoke again, for four hours and forty-five minutes. It was in this 
filibuster that took place the longest continuous sitting of the 
Senate, from Monday, February 8, at noon, to Wednesday, the 
10th, at 6 p.m. The struggle succeeded. Senator Lodge was 
quoted afterward as attributing success partly to the fact that 
the Senate was almost equally divided at the start, and partly to 
the fact that there was no general support for the bill throughout 
thecountry, but on the other hand a strong opposition developed. 

This filibuster brought near an end the long, slow crystallizing 
of sentiment against unlimited debate in the Senate. Public 
opinion, as far as it was voiced in the press, seemed to be almost 
solidly against filibusters. Yet it took two years and one more 
filibuster to bring the matter to a head. Then at the close of the 
64th Congress, the Armed Neutrality Bill was done to death by 
the familiar methods, and action on other important matters 
was prevented. No sooner had the session ended than President 
Wilson, going farther in his indignation than perhaps he would 
have gone had he been more deliberate, issued a statement in 
which he said: ‘‘The Senate of the United States is the only leg- 
islative body in the world which cannot act when the majority 
is ready for action. A little group of willful men, representing no 
opinion but their own, have rendered the great government of 
the United States helpless and contemptible.” 

Many of the Senators had at one time or another been “ willful 
men,” if a share in a filibuster made them such, and they had 
their own views as to what opinion they represented, but they 
realized that the public was against them. Some who for many 
years had stood out against closure now wavered, and presently 
yielded. As soon as the special session began, the caucuses of 
both parties endorsed a rule providing that two days after notice 
in writing from sixteen Senators, the question of closing debate 
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on a particular bill shall be settled without debate, and if settled 
in the affirmative by a two-thirds vote the bill shall be held be- 
fore the Senate until its final disposition, and each Senator shall 
be limited to one hour’s debate in all on the bill itself, amend- 
ments to it, and motions arising from it. To prevent endless roll- 
calls the rule further provides that after the two-thirds vote no 
amendment may be offered save by unanimous consent. A few 
Senators preferred a majority vote rather than two thirds; others 
were still against closure; but the majority were ready for the 
change, and in the end the resolution prevailed by a vote of 76 
to 3. It could hardly be called a drastic rule. Very rarely does 
either party control two thirds of the votes of the Senate, and on 
any bitterly contested matter of partisan nature it was believed 
there would be no stifling of speech under such a rule. 

Senator Underwood of Alabama thought it did not go far 
enough, and in June of 1918 he persuaded the Committee on 
Rules to recommend that during the period of the war no Sen- 
ator should occupy more than an hour in debating any bill or 
resolution, or more than twenty minutes in debating an amend- 
ment. He pointed out that the rule as it had been changed was in- 
effective except for the one purpose of meeting a deliberate, sys- 
tematic filibuster, and that it did not bring the main question to 
an issue with fair and just consideration of the questions involved. 
The Senate proved unwilling to endanger its freedom further, 
and defeated the proposal by a vote of 34 in favor to 41 against. 
One result of this was that in the closing days of the session the 
majority again found itself unable to prevent a small minority 
from controlling the situation. Three men, each determined to 
use every expedient open to him for compelling the acceptance of 
his particular view, blocked the passage of great appropriation 
bills and other important measures, thus forcing the speedy as- 
sembling of the 66th Congress in special session. The closure rule 
was not invoked, and it looked as if the Senate might never use the 
weapon it had forged, but the debate upon the Treaty of Ver- 
sailles was so unconscionably prolonged that at last patience 
surrendered and on the 15th of November, 1919, the Senate 
voted, 78 to 16, that the debate be brought to a close. Few of the 
Senators used much of the hour apiece to which they were still 
entitled, and four days later a vote was reached. 

Closure in some form or other is found in three quarters or 
more of the State Senates. Usually it is by way of provision for 
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the previous question, but in a few States it takes the form of 
making possible the setting of a time for a vote. Thus in New 
York a motion to close debate may be made after six hours. If it 
prevails, any Senator may thereupon speak not more than once 
nor more than half an hour. The motion may be made to include 
a single question, an amendment or amendments, or the whole 
matter. The point of no quorum may not be made oftener than 
once an hour unless the lack of a quorum is disclosed by a roll- 
call. In the Massachusetts Senate debate may be closed at any 
time not less than one hour from the adoption of a motion to that 
effect, and on such a motion not more than ten minutes shall be 
allowed for debate. In Alabama the Committee on Rules may at 
any time report a special rule for closing debate. The Iowa Sen- 
ate occasionally limits debate by amending its rules. 

On the other hand the rules of about a dozen of the Senates do 
not provide for the previous question. In Utah a rule specifically 
forbids its use. In Connecticut it has been held within a few 
years that it may not be moved, although in 1863, after a debate 
carried on for several hours for the evident purpose of delay, the 
Chair announced he would entertain a motion for proceeding to 
a vote. Although Georgia has the previous question, the Senate 
rule says, ‘‘ No Senator shall be allowed to address himself to any 
question, and then move to table the bill, resolution or motion, 
or move the previous question thereon without relinquishing the 
floor”’; and also, ‘No Senator shall, after debating any question, 
and before yielding the floor, be allowed to submit any motion, 
the effect of which shall be to prevent further debate.” (The 
House provides in like fashion.) 

It will be seen that there are still a good many opportunities 
for filibustering in our upper branches, State and National. Even 
with the stricter rules of the lower branches it is yet possible for a 
shrewd parliamentarian to interpose many obstacles in the way 
of action. For this reason the principles involved have by no 
means ceased to be of vital interest. And much more is to be 
said in defense of filibustering than is commonly supposed. It is, 
indeed, one of the features of legislative practice that have re- 
ceived most unfair treatment at the hands of the public. Its case 
ought to be heard. 


PRINCIPLES AND THEORIES INVOLVED 
Tue foundation of the argument against restriction on debate is 
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that government exists for the protection of minorities. The 
strong can look out for themselves. The weak need the protec- 
tion. 

This is not wholly true, but there is enough truth in it to 
warrant going farther. 

De Tocqueville has long been considered as one of the wisest 
observers who ever studied our institutions. He gave one whole 
chapter of his famous book to the “ Unlimited Power of the Major- 
ity in the United States and its Consequences.” There you 
may find him concluding that most of the American Constitu- 
tions have sought to increase the natural strength of the majority 
by artificial means. ‘“‘The majority in that country exercises a 
prodigious actual authority, and a moral influence which is 
_ scarcely less preponderant,” he said. ‘‘ No obstacles exist which 
can impede, or so much as retard its progress, or which can in- 
duce it to heed the complaints of those whom it crushes upon its 
path. This state of things is fatal in itself and dangerous for the 
future. .. . In my opinion the main evil of the present democratic 
institutions of the United States does not arise, as is often as- 
serted in Europe, from their weakness, but from their overpower- 
ing strength; and I am not sv much alarmed at the excessive 
liberty which reigns in that country, as at the very inadequate 
securities which exist against tyranny... . If ever the free institu- 
tions of America are destroyed, that event may be attributed to 
the unlimited authority of the majority, which may at some 
future time urge the minorities to desperation, and oblige them 
to have recourse to physical force. Anarchy will then be the re- 
sult, but it will have been brought about by despotism.” 

This direful apprehension has not found justification in what 
has since developed, but that alone would not prove it un- 
founded. There are many thoughtful men who, in such episodes 
as that of the Bolsheviki of Russia, find ground for fears that un- 
restrained majorities may yet prove the downfall of republican 
institutions. 

Most of the American people still think there are certain in- 
dividual rights, unalienable and inherent, that ought to be re- 
spected. They would not admit the proposition that there are 
no rights which the majority is bound to respect. Whether or 
not such is the case, another pertinent proposition would hardly 
be disputed by anybody, the preposition that adequate time 
ought to be ensured for a mature, well-considered determination 
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of the popular will. There may be dispute over the number of 
days or months or years, but that there should be an interval of 
deliberation would be granted by all sane men. 

Experience has shown that the delays produced by filibusters 
have never permanently prevented action that proved to be 
wanted by the people. This was the conclusion reached by Sen- 
ator Hoar of Massachusetts. If his language was rightly recalled 
by Senator Clarke of Arkansas, who quoted it in the Senate 
February 17, 1915, from memory of a conversation, Mr. Hoar 
said: “I have looked along down the history of legislation in this 
country and the history of filibustering in connection with it, 
and I have yet to find a single measure that the American people 
desired to see enacted which was not enacted, and I have never 
seen one defeated that upon full consideration, and when taken 
in connection with the unfolding events of history, has not been 
condemned.” He announced a complete reversal of the position 
he took during the discussion of what was known as the Force 
Bill, saying: ‘‘There was a time in my legislative career when I 
believed that the absence of a cléture rule in the Senate was 
criminal neglect, and that we should adopt a system of rules by 
which business could be conducted; but the logic of my long’ 
service and observation has now convinced me that I was wrong 
in that contention. There is a virtue in unlimited debate, the 
philosophy of which cannot be detected upon a surface consid- 
eration.’”’ Another Senator of long experience, Senator Gal- 
linger of New Hampshire, in the same debate also disclosed that 
he had changed his mind likewise. Still another, Senator Lodge 
of Massachusetts, gave the story of his own conversion. He had 
come to the Senate fresh from a great contest in the House where 
closure was involved, and, as he said, “with a very strong preju- 
dice in favor of vigorous and prompt methods of closing debate.” 
Within a year or two, however, he reached the conclusion that 
the practice of the Senate was on the whole a wise one, the safest 
system for the country and for the general interests of the Gov- 
ernment. 

It may be said that these men became prejudiced by their 
environment. That could not be charged against Champ Clark. 
Seventeen years after he first entered the House and the year 
before he became its Speaker he wrote: “I myself once felt that 
it would be a good thing if the Senate had a time limit, but I have 
changed my mind about that, as I have about many things; for I 
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have come to the conclusion that there ought to be some place 
in our system of government where measures can be thoroughly 
discussed, and, while some of the Senators undoubtedly waste 
time and abuse the privilege of unlimited debate, it is better that 
a few should do that than that great measures affecting the wel- 
fare of ninety millions of people should not be so thoroughly 
ventilated that a wayfaring man though a fool can understand 
them.” ! 

Senator Burton of Ohio, in February of 1915, set forth with 
clearness the cases in which he deemed a filibuster not only jus- 
tifiable but salutary. The first is when a vital question of con- 
stitutional right is involved; when a proposition is brought in 
that a Senator cannot conscientiously support. The second is 
when the measure is evidently the result cf crude or inconsid- 
erate action. ‘From time to time some bill is sent in here for 
which a first burst of enthusiasm is aroused. It seems tc be all 
right, but on further and more careful consideration it is found 
to be faulty and objectionable. Until the people can be heard 
from, the Senate is justified in holding up the measure.”’ A third 
justification for a filibuster is when the Senate is convinced that 
because of some compulsion if a vote is taken it will not express 
the honest conviction of the members. 

In that same February the House gave a practical example of 
what may happen with closure. Under a drastic special rule, 
with but six hours of debate (prolonged to nearly twelve by roll- 
calls to get a quorum), the House passed the Ship Purchase Bill 
which had not been printed for the information of the members, 
and on which there had been but a single day of hearings, with 
only one witness, the Secretary of the Treasury. 

The size of the House makes closure there imperative. Other- 
wise the work of the Nation would never be done. That gives an 
all-important reason, it bas been many times averred, why de- 
bate in the Senate should be unlimited. As Carl Schurz put it, 
there should be one deliberative body in the government in 
which every question may receive the fullest discussion, and the 
smallest minority can make itself heard without restraint.? 

One reason advanced for this is that there ought to be one 
body free to enlighten public opinion. On great questions ex- 
haustive debate, by men of such intellect as is to be found in the 


1 “Ts Congressional Oratory a Lost Art?” Century Mag., December, 1910. 
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Senate, should lay before the country all the arguments on both 
sides in utmost detail. Another reason seems to me still more 
cogent. It goes to the very heart of our institutions and it con- 
cerns the most serious and solemn of the motives that determine 
the conduct of men. 

From the beginning of human society the supreme test of 
faith in principle has been the physical test. Call it brutal, bar- 
barous, anything you please, yet it remains the last resort of all 
mankind. War is its most terrible illustration. The horrors and 
miseries of the World War led men to hope that by a League to 
Enforce Peace we might somewhat lessen the volume of war, 
yet even the ‘‘enforcement”’ of peace contemplates the use of 
physical force if needs must be. None but the dreamer imagines 
that the sword will forever rust in its scabbard. 

The filibuster is a physical test. Its success depends on powers 
of endurance. The instances I have cited where men stood and 
talked for ten, twelve, fifteen hours or more, were instances of 
great physical strain, where vitality was endangered, health and 
even life were risked. It is not the type of daring we usually 
think of as heroic. Centuries of suffering have attached to hero- 
ism the idea of either actual or probable pain, such as that 
brought by the spear, the knife, the axe, or the flames from fag- 
ots. We have come to feel that agony glorifies the deed, and 
perhaps the mastery of fear is the highest proof men can give of 
their devotion to principle. Furthermore, there is nothing of the 
dramatic in the spectacle of an orator endlessly ejaculating or a 
body of sleepy legislators responding to interminable roll-calls. 
No pomp or pageantry throws a glamour over the scene. It is 
distressingly prosaic and verges on the ridiculous. Yet after all 
it is physical sacrifice and in essence no whit different from trial 
by battle, the ordeal, the duel, war itself. Do you say the de- 
termining of right and wrong by physical sacrifice is folly, with 
no shred of reason, a disgrace to humanity not deserving one 
word of defense? Do you say its record should beread with noth- 
ing but grief and scorn? Or would you think it better still to 
blot out that record, lest it might incite misguided youth to emu- 
late countless generations of ancestors in making physical sacri- 
fice the noblest of ideals? Then blot out nine tenths of recorded 
history. Drop the greater part of the names of the Saints from the 
calendar. Ask yourself what was the nature and the purpose of the 
supreme sacrifice made by the founder of the Christian religion. 
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These may seem somewhat lofty sentiments to invoke in so 
practical, mechanical a matter as the conduct of parliamentary 
proceedings, yet we are accustomed to say of the purpose of 
such proceedings, even though with occasional skepticism, that 
“the voice of the people is the voice of God,” and none but the 
cynic will smile when we recall the glorious declaration of Wen- 
dell Phillips, that “one with God is a majority.” It will be a 
sorry day for liberty when no man imbued with that spirit and 
inspired by that belief can be found in the halls where the desti- 
nies of the world are shaped. 

However, the necessary work of government must go on, and 
as practical men we must agree that ours is a government of 
majorities, as demonstrated by votes. We start from the premise 
that majorities must prevail and shall be responsible. There is 
undoubted force in the argument that whatever interferes with 
this is abnormal. Samuel W. McCall well said: ‘“ Violence is done 
to the foundation principle of our government, by putting it in 
the power of a single member [of the Senate] to bring about a 
paralysis of all legislative functions and to prevent indefinitely 
the other ninety-one members, and the House of Representa- 
tives as well, from transacting the business of the country. The 
two legislative organs of a great nation must have a procedure 
which will permit a majority of either in any crisis to assume 
the responsibility for performing its great part in the necessary 
work of government.” } 

The very mild and moderate form of closure adopted by the 
Senate will permit the majority in that body to assume respon- 
sibility in time of crisis, and threatens no great harm to minori- 
ties. After all, it is in large part a question of degree. Somewhere 
between the extreme contentions of majority rule and minority 
right is a point where dangers balance. If the Senate has dis- 
covered that point, so much the better. Whether the House has 
been successful in like discovery is not even yet clear, though 
almost a score of years have passed since Mr. Reed put forth his 
famous rules. There is grave reason to fear that a lessening of 
sense of responsibility has accompanied the limitation of debate, 
threwing too much of the burden of decision on the Senate. Per- 
haps the size of the House compels this. If so, it is to be re- 
gretted. Mr. McCall thought it undeniable that in the last 
twenty-five years discussion had been too much restrained in 

1 The Business of Congress, 198. 
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the House of Representatives. “It has been limited,’’ he says, 
“altogether more than was necessary for the transaction of pub- 
lic business, and it has been limited also too much to secure the 
fair results of debate. But the limitations have always been by 
sanction of a majority vote of the members in each case.” ! 

The problem has not greatly perplexed the State Legislatures. 
Pressure of business has not there become so serious as in Wash- 
ington, and vital issues involving questions of principle rarely 
arise. Prolonged filibusters have therefore been few in State 
capitals. Albany saw one half a century ago worth recalling be- 
cause of the achievement of Andrew D. White, then the youngest 
member of the Senate, who was to become the President of Cor- 
nell. The story goes that he wanted a certain matter referred to 
a constitutional convention of three hundred members, which 
was to meet speedily, and in support of his wish he announced 
his intention of submitting three hundred arguments based on 
the attainments, character, and general fitness of each of the 
convention members in turn. It is said he had accomplished 
about twenty hours of consecutive oratory before the other side 
capitulated. Such a feat would still be possible where it is the 
rule that a member who has the floor may keep it as long as he 
can talk, but fortunately the Legislatures rarely see that rule put 
to such use. 

1 The Business of Congress, 99. 


CHAPTER XIIT 
ORATORY PAST AND PRESENT 


In the matter of parliamentary oratory no exception is to be 
found to the rule that many men, particularly if advanced in 
years, think yesterday was better than to-day. They would be 
quite agreed that the golden age of oratory has gone, never to 
return. Some of them would say there has never since been any- 
thing to equal the palmy days of the Roman Senate, when Cicero 
became the oratorical model for mankind. In the Roman Sen- 
ate, however, there was no debating proper. A series of set 
speeches led to decision. Francis Lieber was of the belief that in 
debating oratory, in replying on the spot vigorously and clearly 
to an adversary, the best orators of his time and of the preceding 
century were greatly superior to the ancients. 

Records permit judgment in that particular, but it is not so 
easy to compare the orators of different ages in respect of manner. 
Some of the legends of orators whom nobody now living heard 
are equally impossible to refute and to believe. Not a few have 
been described in language much like that of Ben Jonson in extoll- 
ing the oratory of Lord Bacon — “The fear of every man who 
heard him was lest he should make an end.”’ Unless the accounts 
of Patrick Henry’s power are outrageously exaggerated, it neared 
the supernatural. We have been told how Daniel Webster held 
his hearers spellbound, how he stirred their deepest emotions, 
how he swayed them at will. Yet who fails to find the volumes of 
oratory on his library shelves the dullest and dreariest of all his 
books? The ponderous sentences, the elaborate periods, the in- 
volved rhetoric make it hard to believe that such utterances ever 
stirred the souls of men. The voice must have given their lan- 
guage life and color, beauty and power, beyond anything the 
dead words disclose. Perhaps, too, audiences were more sympa- 
thetic and emotional than they are to-day. We live in a critical, 
skeptical age. Perhaps our fathers were not so cold-blooded and 
cynical as their sons. Certain it is that tastes have changed. We 
ridicule the man who now indulges in what we sneeringly call 
“‘spread-eagle oratory.”” Bombast no longer delights. 

1 On Civil Liberty and Self-Government, 189, note. 
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England tired of grandiloquence before it palled on us — prob- 
ably never was so fond of it, for Americans developed unusual 
aptitude for hyperbole, and it was enjoyed. English taste for a 
long time favored sonorous, sententious discourses, like those of 
Burke. It was well after the period of Pitt and Fox when the 
House of Commons ceased to be an auditorium where eminent 
men delivered elaborate essays. Then the other extreme was 
quickly reached. Emerson after his second journey to England, 
in 1847, wrote in “English Traits”: “‘A kind of pride in bad 
public speaking is noted in the House of Commons, as if they 
were willing to show that they did not live by their tongues, or 
thought they spoke well enough if they had the tone of gentle- 
men.” Yet the transformation could not have been then 
complete, for it was sixty years later that Henry W. Lucy 
(Toby, M.P.’’) said there had been a great change within 
even his “comparatively brief experience.” He declared that in 
the Parliament then sitting there was not aman who posed as an 
orator. 

Augustine Birrell said oratory was a tradition of the House. In 
discussing its disappearance, he failed to recognize that we have 
been traveling along the same road. ‘‘In America,’’ he declared, 
“you seem still to love talk for its own sake. I am told that in 
the States grown men and women really enjoy sitting still and 
being talked to in a loud voice. You love to hear the rolling 
sentence and the lofty and familiar sentiment. We don’t. It can- 
not be denied that even common juries dislike what a few dec- 
ades ago would have been considered very passable eloquence. 
As for our judges, their abhorrence of a full-mouthed sentence is 
morbid. It is daily growing upon us, this dislike of being talked 
to in a lofty vein — or, indeed, in any vein. The fact is that most 
men nowadays can make a speech. There never was a House of 
Commons either so impatient of speech or containing so many 
men capable of making a good speech as the present one. But 
real eloquence will always move, just as a plain-spoken, well- 
arranged, well-informed, honest speech will always be effective 
and give pleasure.’’? 

It may be that in some localities and under some conditions 
the grandiose style will be welcome yet, but it has long ceased to 


1“ Reminiscences of the House of Commons,” Putnam’s Monthly, January- 
February, 1907. 
2 ‘The House of Commons,” Scribner’s Magazine, November, 1893. 
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be acceptable in our legislative assemblies. Nearly half a century 
ago James Parton, describing Congress, wrote: ‘Flights of ora- 
tory generally excite derisive smiles upon the floor of the House, 
and no man is much regarded by his fellow-members who is ad- 
dicted to that species of composition.” 1 

It seems to be agreed that the change has come about chiefly 
by reason of the change in the nature and volume of parliamen- 
tary business. Whether or not there is less occasion nowadays to 
discuss general principles, abstract propositions, broad questions 
of public policy, they furnish relatively a far smaller part of the 
food for discussion than of old. The enormous increase in the 
number of technical measures, matters of administrative detail, 
which call for the conversational form of discussion and make 
pomposity particularly absurd, has brought a new standard of 
effective speech. Another result has been to compel brevity. 
Rarely is there time for exhaustive treatment of any theme. Too 
many men want also to be heard; too many other things press for 
attention. 

Nevertheless it is not quite true that oratory has disappeared 
from legislative chambers on either side of the water, if to “ora- 
tory” we give its primary meaning — the art of public speech. 
The form has changed, but the new form is none the less an art in 
which men may and do excel, by dint of hard work and long prac- 
tice. “‘There can be no question,’”? Woodrow Wilson asserted, 
“that the debates which take place every session in the Senate 
are of a very high order of excellence. The average of the ability 
displayed in its discussions not infrequently rises quite to the 
level of those controversies of the past which we are wont to call 
great because they furnished occasion to men like Webster and 
Calhoun and Clay, whom we cannot now quite match in mastery 
of knowledge and of eloquence.’’? 

The “Nation” bore like testimony not so very long ago, and 
when the “ Nation” praises, the rarity of that phenomenon in its 
columns goes far toward assuring the truth of its averment. “ Not 
only is the worth of Congressional debate held too cheap by the 
general public,” it said, “but the capacity of Representatives and 
Senators is grievously underestimated. Of course, there are wind 
bags and dunderheads among them. It is often exasperatingly 
difficult to get to the real pointsinissue But when large matters 


1“ The Pressure upon Congress,” Atlantic Monthly, February, 1870. 
3 Congressional Government, 218. 
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are up and free play is given to intellect, there is as much of it 
available in Congress as in any place we know.” ! 

A competent critic of Parliament, Sydney Brooks, is of the be- 
lief that there too good speaking is yet to be found. His knowl- 
edge of Washington allowed him to make comparisons. He re- 
_ called that the late Empress of Austria used to say she saw more 
good and more bad riding in the English shires than anywhere 
- else in the world. ‘‘Much the same sort of criticism might be 
passed on Parliamentary eloquence. Some of it is exceedingly 
good, better, I think, than anything one is likely to hear in Con- 
gress; but much of it is atrocious. On the whole, in this, as in so 
many other spheres of Anglo-American comparatives, I should 
be inclined to say that while the House of Commons best is bet- 
ter than the Congressional best, the House of Commons average 
is below the Congressional average.” * 

The trouble with such comparisons is that there is no stand- 
ard by which to measure. Men are not in agreement as to what 
constitutes good speaking. 

There is but one essential quality — a man must speak so that 
he can be heard. It is a rare quality, for an astonishing number 
of speakers neglect its cultivation. This is particularly noticeable 
among clergymen, who would be expected to recognize the fun- 
damental requirement in the art on which chiefly depends their 
usefulness. When those with whom speaking is the customary 
and continuous means of livelihood so often fail to enunciate 
properly, surely such novices as most of the members of legisla- 
tive bodies can be forgiven if many of their syllables disappear. 
It is not a matter of volume or quality of voice, but wholly of 
giving due weight to every vowel and every consonant. The use 
of the telephone should have taught this. The person who 
speaks distinctly in a low tone is better heard than the person 
who shouts but uses only part of the letters. More men in an 
audience are slightly deaf — “hard of hearing” describes it 
better —— than is commonly supposed. They are vexed by the 
smothered syllables. Furthermore, the mental effort required of 
the listener in filling the gaps of sound diverts the attention from 
the argument, just as it is diverted by any untoward incident. 

If a speaker is willing to enunciate distinctly, he may succeed 
without the help of a single one of the graces of oratory. There ig 


1 The Nation, February 17, 1910. 
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not one of these graces but has been lacking to some great orator. 
Some of the famous have had raucous voices; others have been 
awkward in gesture; still others have had a limited vocabulary, 
have lacked the power of imagery, have abounded in solecisms. 
Of course these and like defects are handicaps. Men would speak 
better without them. But they are not insuperable obstacles. 

If a timorous reader, more than ever conscious of his short- 
comings after perusing one of the familiar accounts of great 
speeches, would revive his courage by a glimpse at the other side 
of the shield, rarely shown, let him turn to George W. Julian’s 
“Political Recollections” and learn how Daniel Webster’s 
famous Seventh of March Speech affected one observer not en- 
tranced. Julian says Webster’s oratory was to him a perfect sur- 
prise and curiosity. Mr. Webster spoke not only with very unu- 
sual deliberation, but also with pauses having no relation what- 
ever to the sense. His sentences were broken into the oddest 
fragments, and the hearer was perplexed in the endeavor to 
gather his meaning. In declaring, for example, that he ‘‘ would 
put in no Wilmot proviso for the purpose of a taunt,” etc., he 
made a long pause at ‘‘ Wilmot,” perhaps a half a minute, and 
finally, having apparently recovered his breath, added the word 
“proviso”; and then, after another considerable pause, went on 
with his sentence. His speaking seemed painfully laborious. 
Doubtless the circumstances of that address accounted in part 
for its manner of delivery, but at least the description may show 
that even the greatest of orators are not without flaws, at any 
rate at times. 


Marrer AND MANNER 


In a legislative assembly, matter counts for more than manner. 
The fortunate possessor of the bell-like voice with a timbre de- 
lighting the ear, the skillful elocutionist, the master of good Eng- 
lish — all are helped by their natural or acquired powers to get a 
hearing, but it amounts to little or nothing unless something 
worth hearing is said. Members are satiated with words. As 
mere entertainment, language palls. Facts and ideas are what 
they want. The result is that the most effective speaker in such 
an assembly is the man who knows the most about the subject 
and reasons upon it the most logically. Strong minds, well- 
equipped, come to the top more surely and speedily in legislative 
assemblies than anywhere else on earth. Very few have been the 
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enduring legislative reputations made by men of mediocre ability. 

That very acute student of English history, W. E. H. Lecky, 
has undertaken to meet the contrary belief, entertained by those 
who decry parliamentary institutions as being simply govern- 
ment by talking, and who assert that mere rhetorical skill will al- 
ways be more valued in them than judgment, knowledge, or 
character. He declares it perfectly untrue that parliamentary ~ 
weight has in England been usually proportioned to oratorical 
power. The two Pitts and Mr. Gladstone, he says, are the three 
examples of speakers of transcendent power exercising for a con- 
siderable time a commanding influence over English politics. 
“The younger Pitt is, I believe, a real instance of a man whose 
solid ability bore no kind of proportion to his oratorical skill, and 
who, by an almost preternatural dexterity in debate, accom- 
panied by great decision of character, and assisted by the favour 
of the King, by the magic of an illustrious name, and by a great 
national panic, maintained an authority immensely greater than 
his deserts. But in this respect he stands alone.” ! 

In the minor legislative assemblies, no less than in Parliament 
or Congress, it is almost invariably the case that the real power 
is wielded by the strong men. And the most useful element of 
strength is character. It is remarkable how quickly and accu- 
rately such a body as the Massachusetts House of Representa- 
tives, for instance, will ‘‘size-up” its more conspicuous members. 
Within a month it will have passed judgments almost invariably 
unerring. It knows whom it can trust and whom it cannot trust. 
Hardly a House fails to contain one or two men of brilliant parts 
to whom the House will listen with pleasure and to whose argu- 
ments it is wholly indifferent. But let the floor be taken by a 
man the House knows to be honest, sincere, intelligent, and in- 
formed — then votes are changed. My own observation in this 
respect was in complete accord with that of Mr. Lodge, who was 
there before my time. He, too, found the House with a surpris- 
ingly quick ear for a false note. Said Mr. Lodge: “It detects in- 
sincerity with wonderful acuteness. I recall a member whom at 
first I greatly envied for his force and fluency in debate and for 
his readiness and boldness in retort. Yet I saw his influence 
gradually fade away despite his marked ability. The explanation 
was that the House made up its mind that he was sincere only 
for the moment, and that he had no genuine conviction on any 

+ England in the Highteenth Century, 1, 391. 
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subject. It was a matter of instinct, for there was no direct evi- 
dence on the point. The House listened to this member, enjoyed 
his keenness and his power in argument, but would not be guided 
nor influenced by him. Some years after, events showed his fel- 
low-members had judged him rightly.” ! 

An American Legislature will not tolerate deception. No- 
where is it more dangerous to misrepresent. Almost always some 
other members are as well informed on the subject as the man 
speaking. When the thing misrepresented is that which all have 
heard, the attempt to deceive is particularly foolish. For this rea- 
son there is no need of such a rule as one adopted for the Penn- 
sylvania Assembly of 1703, which directed ‘‘ that no member en- 
deavour to pervert the Sense of another’s Speech.”” He who 
tries that nowadays will lose more than by any possibility he can 
gain. 

In respect of happenings outside the House, there is great 
risk in making assertions that cannot be verified. Hugh McCul- 
loch recalls a case where this cost a Congressman the confidence 
of the National House. Richard Fletcher had recently come 
from Massachusetts with a distinguished reputation for his legal 
acquirements and acumen. He asserted that a bill under discus- 
sion had been prepared word for word in the White House, and 
not by the committee which reported the bill. This was denied 
by some members of the committee, in language stronger and 
more personal than was parliamentary. Called upon for proof, 
Mr. Fletcher was unable to make good his assertion, and, in the 
estimation of the House, was convicted of making a statement 
for which he had no warrant. Mr. McCulloch also recalls that 
Rufus Choate, in the Senate, failed to meet the expectation of 
his friends, but for a quite different reason. “In an altercation 
with Mr. Clay,” says McCulloch, ‘‘he quailed before the great 
Kentuckian, and was consequently supposed to be deficient in 
pluck, which defect was in those days, and is still, fatal to a man 
in public life. A person who witnessed the altercation said to 
me: ‘Choate was one of the ablest men in the Senate. If he had 
knocked Mr. Clay down instead of quailing before him, he would 
have been a Webster.’ ”’ ? 

Still another source of failure in Congress has been described 
by James G. Blaine, in the case of Henry J. Raymond, founder 

1 ‘A First Term in the Legislature,’’ Youth’s Companion, January 10, 1889. 

2 Men and Measures of Half a Century, 21, 22. 
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and editor of the New York “Times,”’ a man of acknowledged 
talents. His courteous manners, his wide intelligence, his gen- 
erous hospitality, gave him a large popularity, but he never re- 
covered from his overwhelming defeat in the debate on recon- 
struction in the 39th Congress, where he defended President 
Johnson’s policy. ‘‘The fate which befell Mr. Raymond,” says 
Blaine, “apart from the essential weakness of the issue on which 
he staked his success, is not uncommon to men who enter Con- 
gress with great reputation already attained. So much is ex- 
pected of them that their efforts on the floor are almost sure to 
fall below the standard set up for them by their hearers. By 
natural reaction they receive, in consequence, less credit than is 
their due. Except in a few marked instances the House has al- 
ways been led by men whose reputation has been acquired in its 
service. Entering unheralded, free from the requirements which 
expectation imposes, a clever man is sure to receive more credit 
than is really his due when he is so fortunate as to arrest the at- 
tention of members in his first speech. Thenceforward, if he be 
discreet enough to move slowly and modestly, he acquires a se- 
cure standing and may reach the highest honors which the House 
can confer.” ! 

The most famous instance of power thus gradually acquired is 
that of Charles James Fox. Edmund Burke has told us it was by 
slow degrees and constant discussion that Fox became the great- 
est parliamentary debater the world ever saw. Entering the 
House of Commons at twenty, he remained until his death at the 
age of fifty-seven, building up his influence during all that time. 


SPEECHES AND LAWMAKING 


Ir is to be observed that in these comments on oratory and ora- 
tors, reference has for the most part been made to the last half 
of the eighteenth and the first half of the nineteenth century. 
Undoubtedly it was the Golden Age of eloquence in the English 
language. Are we to infer that eloquence is no longer effective in 
lawmaking? There are those who so think. The belief is not re- 
cent. As long ago as 1867 a writer in the “North American Re- 
view” declared: “Legislative debates are becoming every year in 
every country of less and less consequence. In the English Parlia- 
ment debating powers are now of very little value compared 
with what they were fifty years ago. Votes are rarely changed by 


1 Twenty Years of Congress, u, 139. 
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speeches. This may be said with still greater accuracy of votes in 
Congress.” ' Lord Salisbury, speaking at Edinburgh, October 20, 
1894, said: “‘There is an enormous change in the House of Com- 
mons as I recollect it, and the evolution is going on still; and we 
have reached this point — that discussion of a measure is pos- 
sible in the Cabinet, but for any effective or useful purpose it is 
rapidly becoming an impossibility in the House of Commons.” 
More recently Sidney Low has intimated that all the oratory of 
Westminster will not change half a dozen votes one way or the 
other.’ 

Lord Robert Cecil told the Select Committee on House of 
Commons Procedure in 1914 that during the last two centuries 
the House had been gradually becoming less and less a delibera- 
tive assembly, and that though down to a comparatively recent 
time there was always a fair chance of inducing the majority to 
agree with you, now there is very, very little. He thought the great 
evil of the present House of Commons to be the unreality of its 
discussions; and he thought this arose from the neglect of the vi- 
tal principle of all deliberative assemblies, namely, that the nor- 
mal minority must be occasionally in a majority. That is to say, 
a deliberative assembly, to have any vitality, must be so con- 
stituted that every reasonable opinion has some chance of adop- 
tion. The object of debate is to convince, and if it is at the out- 
set made impossible, under any circumstances, for conviction to 
follow debate, then debate becomes uscless, and consequently 
unreal; and this is the actual condition of affairs in the House of 
Commons whenever it is discussing a Government measure. In 
practice, on any Government bill of the first rank every amend- 
ment is treated as a question of confidence by the Government, 
the Government’s whips are put on, and any member of the ma- 
jority who votes against the Government does so to some extent 
at his peril. Members do not listen to the debates, but go and 
sit elsewhere, because they know that they have practically to 
vote one way or the other, whatever they may feel, and there- 
fore the thing is utterly tedious and uninteresting. 

We are constantly told that the day of the orator in Congress 
has gone. For example, Bryce, most capable of observers, even a 
generation ago concluded that the House of Representatives was 
not a debating body. He found that one subject alone, the sub- 


1“ The Tyranny of the Majority,” No. Am. Review, January, 1867. 
2 The Governance of England, 75. 
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ject of taxation and appropriation, received genuine discussion 
by the House at large. As to the State Legislatures, what O. K. 
Patton says about Iowa may be taken as typical. He believes 
the most casual observer would notice that there is very little 
effective debate in either branch. ‘There is a great deal of dis- 
cussion in both bodies, but only on occasions is the debate ever 
followed by the whole House. Furthermore, upon the most im- 
portant measures the members are reached outside the legisla- 
tive hall before the bill has come up for debate and no amount of 
discussion is likely to change their vote, since their minds, in 
most cases, have already been made up. Upon the less important 
measures, however, members will follow the brief remarks of the 
member who has the bill in charge, especially where they have 
given the matter no thought and want to cast an intelligent vote 
or be able to explain their vote after it is cast. With minor meas- 
ures, nevertheless, more depends upon the person handling the 
proposition than upon its merits. Thus debate in these cases be- 
comes a matter of information rather than of argumentation.”’ ! 

It is hard to tell just how much of these allegations about the 
disappearance cf useful argument in the assemblies of England and 
America is due to the pessimism of men who always think theirs 
an age of degeneracy. Some of these men think Wisdom fled the 
world when they were born — an apprehension not wholly base- 
less if they themselves are to furnish the test. Others fail to rec- 
ognize that change is not necessarily deterioration. In this in- 
stance it must be admitted that there has been change, though 
perhaps not to anything like the degree often averred. Has it 
been a change for the better? 

Debate has almost universally been deemed an indispensable 
preliminary to wise decision. That is a truism hardly worth stat- 
ing were it not for the tendency nowadays to depreciate par- 
liamentary debate, to hamper and curtail it, even to urge its 
abandonment. Yet all human experience shows the wisdom of 
deliberate argument before joint action. Nothing more gener- 
ally appears in the history of all peoples, whether barbaric or 
civilized, ancient or modern, not under the sway of a despot. 
Up to our own time it has been thought a fundamental of rep- 
resentative government. 

Can it be that we have outgrown the use of argument? 
Should our lawmaking bodies be changed into voting devices? 

1 Statute Lawmaking in Iowa, 248. 
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Was Carlyle justified in his bitter sneer at Parliaments as “talk- 
ing-shops?”” Are we discreet in ridiculing the flood of oratory in 
Congress and our Legislatures? Has the human voice lost its 
value as an instrument for informing, persuading, convincing? 

No, that is not true. Conditions have changed. Methods have 
changed. But public argument is still a mighty power. In the 
halls of legislation it still serves a most important purpose. Per- 
haps directly it determines votes less than of old, but indirectly 
it still shares in deciding the course of action. Its mastery is 
stoutly contested by the press. The editor rivals the orator. 
The intellect divides its attention between the written word 
coming through the eye and the spoken word coming through 
the ear. Neither is supreme. Each has its part. 

In England, debate still shares in moulding opinion, and 
though that opinion no longer expresses itself in votes cast in 
Parliament as a result of independent conclusion, it does in the 
long run shape the course of affairs through its influence on the 
elected autocracy that governs — the Cabinet. As Ilbert says, 
it must be repeated that Parliament does not govern, and is not 
intended to govern. ‘“‘A strong executive government, tem- 
pered and controlled by constant, vigilant, and representative 
criticism, is the ideal at which parliamentary institutions aim.” 
And as bearing on this he declares: ‘“‘ Nothing clears the air more 
effectually than a good parliamentary debate, or reveals more dis- 
tinetly the currents of popular feeling and public opinion, and 
the force with which they flow. Of the results of such a debate 
the division list is a very imperfect and fallacious test. The ar- 
guments and attitude of minorities and of individual members 
are factors of the greatest importance in determining the action 
of the government.” ! 

Woodrow Wilson, who thinks the functions of Congress should 
be more assimilated to those of Parliament, has spoken with ap- 
proval of “watchful criticism” as the purpose of Parliaments — 
talk that shall bring to light the whole intention of the Govern- 
ment and apprise those who conduct it of the feeling and desire 
of the Nation. To this end he urges discussion by the sovereign 
legislative body, “a discussion in which every feature of each 
mooted point of policy shall be distinctly brought out, and every 
argument of significance pushed to the farthest point of insist- 
ence, by recognized leaders in that body; and, above all, a dis- 

1 Parliament, 119. 
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cussion upon which something — something of interest or im- 
portance, some pressing question of administration or of law, the 
fate of the party or the success of a conspicuous politician — 
evidently depends. It is only a discussion of this sort that the 
public will heed; no other sort will impress it.” ! 

Long before he became President Mr. Wilson concluded that 
public opinion could not be instructed or elevated by the debates 
of Congress, not only because there were few debates seriously 
undertaken by Congress, but principally because no one not pro- 
fessionally interested in the daily course of legislation cared to 
read what is said by the debaters when Congress does stop to 
talk, inasmuch as nothing depends upon the issue of the discus- 
sion. “The ordinary citizen,” he said, “cannot be induced to pay 
much heed to the details, or even to the main principles, of law- 
making, unless something else more interesting than the law it- 
self be involved in the pending decision of the lawmakers. If the 
fortunes of a party or the power of a great political leader are 
staked upon the final vote, he will listen with the keenest interest 
to all that the principal actors may have to say, and absorb much 
instruction in so doing; but if no such things hang in the balance, 
he will not turn from his business to listen.’’? 

That was true enough in the piping times of peace, but prob- 
ably Mr. Wilson himself would admit that when vital problems 
of international relations came to the front, leading to war, the 
people once more showed themselves willing to listen to argu- 
ments on measures where the fortunes of men were the minor 
matter, and that the debates in Congress once more did help to 
mould public opinion. After the war, when the Senate dissected 
the Treaty of Versailles, the opinion-shaping power of a great 
debate was demonstrated to a degree hardly to be matched in all 
history. Then it was that Mr. Wilson’s description of the vir- 
tues of a deliberative assembly found complete vindication. He 
was explaining why such an assembly seldom acts half so radi- 
cally as its several members professed themselves ready to act 
before they came together into one place and talked the matter 
over and contrived statutes. ‘They have really for the first 
time laid their minds alongside other minds of different views, 
of different experience, of different prepossessions. They have 
seen the men from whom they differ, face to face, and have come 
to understand how honestly, and with what force of genuine 

1 Congressional Government, 85. 2 Tbid., 101. 
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character and disinterested convictions, or with what convinc- 
ing array of practical arguments opposite views may be held. 
They have learned more than any one man could beforehand 
have known. Common counsel is not aggregate counsel. It is 
not a sum in addition, counting heads. It is compounded out 
of many views in actual contact; it is a living thing made out 
of the vital substance of many minds, many personalities, many 
experiences; and it can be made up only of the vital contacts of 
actual conference, only in face to face debate, only by word of 
mouth and the direct clash of mind with mind.”! 

Because the Senators of the United States learned more than 
any one man could beforehand have known, and because of the 
benefits of common counsel, and because of debate, the people of 
the country changed their minds about the Treaty of Versailles. 

It is, however, possible greatly to exaggerate the influence of 
public opinion on lawmaking as a whole, and thereby to obscure 
a most important function of debate, that of shaping votes to 
which public opinion has little or no relation. To illustrate, turn 
again to the ‘North American Review” writer already quoted. 
He wrote half a century ago, but the growth in the influence of 
the press has made such views and arguments as his even more 
common to-day. ‘‘The multitude of books and periodicals is so 
great,’’ he maintained, “that no question of morals or politics or 
religion can ever present itself without its being instantly ana- 
lyzed, turned over, and examined in every possible light by thou- 
sands of writers, whose observations are laid before the public 
within a few hours of their appearance in print, and become the 
theme of discussion in every household. Everybody has some- 
thing to say upon them, and says it with a knowledge of the facts 
and arguments which a century ago only a very few could boast. 
The consequence is, that a measure of importance is rarely intro- 
duced into Congress until the principles upon which it is based 
have received a thorough sifting at the hands of the public, and 
until every member of the legislature has read in his home every 
argument that can be produced for or against it. His speech in 
the House is simply a pro forma rehearsal of propositions with 
which everybody is familiar, and on which nearly everybody’s 
mind is made up. The other members are sure to have heard 
them, and to have come to a decision as to their value. Legisla- 
tures in our day are, therefore, rather machines for giving expres- 

1 Const. Govt. in the U.S., 104. 
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sion to the popular will, than real lawmakers. The judgment is 
formed by the country, the legislature simply registers it.’’! 

The trouble with this is that it is not true. The public at large 
never discusses or knows anything about a tithe of the measures 
before Congress or any State Legislature. The public interests 
itself in a few simple propositions, as far as they are non-techni- 
cal, partisan, and affecting with some directness the daily lives of 
the people. It cares nothing for the great mass of administrative 
detail that now unfortunately and unnecessarily burdens law- 
makers. It pays little attention to many of the fundamental 
problems. Far the greater part of the decisions within the walls 
of our capitols must be reached as a result of what is there said, 
either in committee room or in chamber. For this reason argu- 
mentative speech is inevitable, necessary, and wise. 

The common charge that nearly all of debate is a waste of time, 
useless garrulity, vain mouthing, is based on a complete miscon- 
ception of both the purpose and the nature of legislative argu- 
ment. Those who make the charge are misled by the fact that 
few of the debaters are great men, few of the speeches are of any 
value away from the conditions surrounding their delivery, few 
of the topics interest an outsider. Yet those who have actually 
voted with the guidance of these speeches know they are for 
the most part helpful and profitable. Judge Jameson appraised 
them accurately in his learned work. To be sure, he was writing 
only of debate in Constitutional Conventions, but what he said is 
equally true of much that is spoken in Legislatures and Congress. 
“When measures are under deliberation, which rest on principles 
alone,” he wrote, ‘“‘the opinions of commonplace men are fre- 
quently of as much value, and are likely to be quite as original,- 
as those of the more gifted debaters. At all events, it is emi- 
nently useful to a public assembly to listen to the observations 
upon any subject, of many men of various callings and unequal 
attainments. If their thoughts are not generally profound, they 
are often suggestive; and, in a deliberative body, it is not so much 
the remarks of those who speak, as the reflections upon them of 
those who listen, which ripen into measures. The truth of this is 
seen in perusing the printed reports of the debates in our Con- 
ventions. One cannot go through the discussion of any impor- 
tant measure, in which men of ordinary minds participated, with- 
out being surprised to find fresh light constantly flowing over 

1“The Tyranny of the Majority,’”’ No. Am. Review, January, 1867. 
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the subject from speeches, which not all the polishing of the re- 
porter could make otherwise than offensive to a cultivated taste.’: 

To this let me add sage conclusions reached by Samuel W. 
McCall after long experience in Congress. “The ultimate ob- 
ject of legislation,” he points out, ‘“‘is to attain results, and these 
are accomplished by voting, but the importance of results has 
sometimes been exaggerated compared with the importance of 
the steps which should properly precede action and make it wise 
when finally reached. No action at all is preferable to ill-con- 
sidered action, and calm and deliberate argument is an important 
safeguard against motion in the wrong direction. A legislature, 
just as an individual, may be the victim of impulsiveness, if 
action precedes reflection. The right of debate in the abstract is 
one of the fundamental things in the constitution of parliamen- 
tary bodies. In our system of government the making and the 
enforcement of laws, the reaching of verdicts of juries, and the 
decisions of the courts are based upon discussion as an important 
step.’’? 

History tells of one momentous occasion when a lawmaking 
body nobly and boldly refused debate, but to no purpose. Si- 
lence ratified that part of the second partition of Poland which 
was veiled under the pretense of a treaty with Prussia. Four of 
the Deputies to the Diet of Grodno were arrested. It was on the 
afternoon of the 23d of September, 1793, that the news was an- 
nounced to the Diet. The remaining Deputies resolved to trans- 
act no business until their colleagues were freed. Silence reigned 
in the hall for hour after hour. Midnight came, then one o’clock, 
and still no one spoke. At two o’clock no word had been uttered. 
Three o’clock came and with it a threat from the Russian Gen- 
eral to call in the grenadiers. The Marshal of the Diet then put 
the question of approving the Prussian Treaty. No one voiced a 
word. He repeated the question a second time. Still not a word 
from any Deputy. ‘Silence gives consent,” at last said the Mar- 
shal, and Poland received the second of her fateful wounds. 

In Congress the experiment of meeting a minority with silence 
was tried early. Before the debate on the Alien and Sedition 
Laws in 1799 the Federalists determined in caucus that nothing 
should be spoken on their side, but could not control themselves 
and went to the opposite extreme with tumult. Three years later 
the boot was on the other leg. The Republicans, now in the ma- 

1 The Constitutional Convention, 417. 2 The Business of Congress, 98. 
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jority, remembered the bad example. Gallatin’s financial scheme 
was under consideration. The Federalists, who were better men 
of business and more formidable debaters than the Republicans, 
offered the usual opposition and asked the ordinary troublesome 
questions. To stop the debate by silencing the minority was im- 
possible, and therefore Randolph and his friends undertook to 
stop debate by silencing themselves, answering no questions, 
listening to no criticisms, and voting solidly as the Administra- 
tion directed. ‘Such a policy,” as Henry Adams comments, 
‘“‘has long since proved itself to be not only dangerous and dic- 
tatorial, but blundering, for it gives an irresistible advantage of 
sarcasm, irony, and argument to the minority — an advantage 
which the Federalists were quick to use. After a short trial 
the experiment was given up. The Republicans resumed their 
tongues, a little mortified at the ridicule they had invited, and 
in future they preferred the more effective policy of gagging 
their opponents rather than themselves.” ! 

Occasionally in a State Legislature, particularly in Senates, 
the word will be passed round — ‘‘ Don’t talk; vote.” This al- 
most always is bad policy, in the end reacting to the injury of 
those whom it silences. Frank, full discussion is the wiser course. 
It is a necessity for good lawmaking. 

To be sure, where party spirit runs high, it may seem as if de- 
bate very rarely changed determinations reached by the ma- 
jority in caucus or imposed by party leaders. This overlooks 
changes in detail, secured by amendments, often approaching in 
importance the main question itself. The Massachusetts Con- 
vention of 1917 gave a striking illustration of this. A clear ma- 
jority of its members came with the definite and for the most 
part the avowed intention of favoring some form of the Initia- 
tive and Referendum. The opposition fought hard and long and 
well. After about sixty speeches more or less formal on the main 
issue, which accomplished next to nothing, many days were de- 
voted to the discussion of amendments. The result was that the 
sponsors of the measure themselves made numerous changes, and 
were compelled to accept others by the votes of the open-minded 
men who held the balance of power, with the result that the 
measure adopted was in some vital particulars and in many 
points of detail essentially different from that which had been 
introduced. It was a vindication, not of oratory, but of debate. 

1 John Randolph, 72. 
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In that very large proportion of the work of our legislative 
assemblies which is not partisan, the logical argument, happily 
presented, still brings results. When George F. Hoar was in the 
Massachusetts House, he found “there was a time, when the 
opinion of the House seemed to be precipitating or crystallizing, 
not too early in the debate and not too late, when a vigorous and 
effective speech had great influence.” ! That was years ago, but 
it is still true. Let no man delude himself with the idea that the 
spoken word no longer influences legislation. 


FREEDOM OF DEBATE 


FREEDOM of parliamentary speech is one of the bulwarks of 
Anglo-Saxon liberties. It was achieved by centuries of struggle 
against royal prerogative. The story of it goes as far back as the 
time of Richard II, when Michael de la Pole, Earl of Suffolk 
(who had been Lord Chancellor of the kingdom), the Duke of 
Ireland, and the Archbishop of York, having abused their power 
by carrying on designs that were subversive of public liberty, 
were declared guilty of high treason. Among opinions to help 
them given by the judges in response to a string of questions 
drawn up by Sir Robert Tresilian, Chief Justice of the King’s 
Bench, was one tending to annihilate, at a single stroke, all the 
rights of the Commons, by taking away the important privilege 
of starting and freely discussing whatever subjects of debate 
they might think proper. The Commons were to be restrained, 
under pain of being punished as traitors, from proceeding upon 
any articles besides those limited to them by the King. All those 
who had a share in the declarations of the judges were attainted 
of high treason. Tresilian and Bembre, who had been Mayor of 
London, were hanged; the others were only banished, at the 
intercession of the Bishops. ? 

In the same reign one Haxey wrote a petition against the ex- 
travagance of the court. Upon complaint by the King he was 
condemned to death as a traiter, but was reprieved. The first 
Parliament of Henry IV declared the complaint and condemna- 
tion a breach of law and privilege. Such spirit became rare when 
Parliament declined in the sixteenth century. Privilege of speech, 
says Hatsell, was frequently cavilled at by the courtiers in the 
reigns of Queen Mary, Elizabeth, and James, when they thought 


1 Autobiography, 1, 186. 
2 De Lolme, The Constitution of England, bk. 11, chap. 16. 
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it trenched on the royal prerogative, and in general the House 
acquiesced in this doctrine. The friends of prerogative inveighed 
against ‘‘some tribunes of the people whose mouths could not be 
stopped’’; declared that ‘‘a member must not speak what and of 
whom he list’’; and threatened ‘‘those idle heads that would 
meddle with reforming the church and transforming the com- 
monwealth.” 

With the rise of Puritan independence of thought came new 
assertion of parliamentary privilege. The King’s habitual as- 
sumption that there were various important matters of state, 
such as the laying of impositions and the conduct of foreign rela- 
tions, that Parliament had no right so much as to discuss, led it 
to declare in May of 1610: ‘We hold it an ancient, general, and 
undoubted right of Parliament to debate freely all matters, 
which do properly concern the subject and his right or state; 
which freedom of debate being once foreclosed, the essence of 
the liberty of Parliament is withal dissolved.” ! Ten years later 
the issue was squarely joined by a Parliament to which, as Lord 
Russell well says, every Englishman ought to look back with 
reverence. Having first voted the King two subsidies, and hav- 
ing discouraged all recurrence to past complaints, they set them- 
selves to examine vigorously the present grievances of the sub- 
ject. James adjourned them, and imprisoned Sir Edwin Sandys, 
one of their most useful members. Undismayed by this step, 
they petitioned the King, on their next meeting, to defend his 
son-in-law, the Elector Palatine, against the Catholic interest of 
Europe, to break off the match of his son with Spain, and to turn 
his sword against that formidable power. James threatened the 
Commons with punishment; they maintained their privileges. 
He told them these were derived ‘“‘from the grace and permission 
of our ancestors and of us.’”’ To this pretension they returned 
the following memorable answer: 

“The Commons, now assembled in Parliament, being justly 
occasioned thereu: ‘0, concerning sundry liberties, franchises, 
privileges, and jurisdictions of Parliament, do make this protes- 
tation following: — That the liberties, franchises, privileges, and 
jurisdictions of Parliament are the ancient and undoubted birth- 
right and inheritance of the subjects of England; and the ardu- 
ous and urgent affairs concerning the King, State, and the de- 
fence of the realm, and of the Church of England, and the mak- 
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ing and maintenance of laws, and redress of mischiefs and griev- 
ances, which daily happen within this realm, are proper subjects 
and matter of counsel and debate in Parliament; and that in the 
handling and proceeding of those businesses, every member of 
the House hath, and of right ought to have, freedom of speech, 
to propound, treat, reason, and bring to conclusion the same; 
that the Commons in Parliament have like liberty and freedom 
to treat of those matters in such order as in their judgments shall 
seem fittest ; and that every such member of the said House hath 
the freedom from all impeachment, imprisonment, and molesta- 
tion (other than by the censure of the House itself) for or con- 
cerning any bill, speaking, reasoning, or declaring of any matter 
or matters, touching the Parliament, or Parliament business; and 
that if any of the said members be complained of and questioned 
for anything said or done in Parliament, the same is to be showed 
to the King, by the advice and consent of all the Commons as- 
sembled in Parliament, before the King give credence to any 
private information.” 

James, greatly wroth at this proceeding, sent for the Journal 
of the House of Commons and tore out the protestation with his 
own hand. He dissolved the Parliament; he imprisoned Coke, 
Selden, Pym, Phillips, and Mallory, all members of the dissolved 
House of Commons. He was not aware that the force of the 
protestation he tore out was not in the parchment or the letters 
of a book, but in the hearts and minds of his subjects; and 
he little expected that, by confining the persons of a few com- 
moners, he was preparing the imprisonment and death of his 
son.! 

In the first session of his first Parliament that son, Charles I, 
proceeded to attack the freedom of debate. His onslaught cul- 
minated when two free speakers, Sir Dudley Digges and Sir 
John Eliot, were beckoned out of the House, on pretense of a 
message from the King, and committed to the Tower, Charles 
avowing the act. The boldness with which the House asserted 
their indubitable and essential right of freedom of speech, and 
the personal freedom of the members, and their decision in re- 
fusing to proceed on any business till their leaders, Sir John Eliot 
and Sir Dudley Digges, had been discharged, saved the liberties 
of England. The very day that Sir John Eliot had concluded his 


1 John, Earl Russell, An Essay on the Hist. of the English Govt. and Const., ed. of 
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harangue with the memorable peroration, ‘‘My lords, I have 
done, you see the man,” Charles came in his barge from West- 
minster Hall, with Buckingham by his side, to order Eliot to the 
Tower. The House of Commons broke up instantly. The next 
morning, when the Speaker reminded them of the business of the 
day, ‘‘Sit down, sit down!’”’ was the general cry. “No business 
until we are righted in our liberties!” In vain did Sir Dudley 
Carlton, Vice-Chamberlain of the Household, reason with the 
House on what he termed their refractory silence, and declare 
his opinion that ‘“‘the greatest and wisest part of a Parliament 
are those that use the greatest silence, so as not to be opinion- 
ative or sullen.”” They would not be moved from their moody 
silence, till, after eight days’ struggle, Sir John Eliot was released 
by royal warrant! 

Eliot, Holles, and other eminent members were committed 
and their papers seized, after the dissolution of Parliament. The 
Attorney-General exhibited an information against Eliot for 
words uttered in the House; and against Holles and Valentine 
for a tumult on the last day of the session. Eliot, the most dis- 
tinguished leader of the popular party, died in the Tower with- 
out yielding the submission required. 

His sufferings were not to be in vain. Among their memorable 
results was a resolution by the House of Commons in 1667, in 
which the Lords concurred, that the judgment against Eliot, 
Holles, and Valentine was an illegal judgment, and against the 
freedom and privilege of Parliament. At the same time it was 
resolved that the act of Henry VIII, passed when Strode had 
been prosecuted and imprisoned, for proposing in Parliament 
some regulations for the tinners in Cornwall, was a general law, 
“extending to indemnify all and every the members of both 
Houses of Parliament, in all Parliaments, for and touching any 
bills, speaking, reasoning, or declaring of any matter or matters 
in and concerning the Parliament to be communed and treated 
of, and is a declaratory law of the ancient and necessary rights 
and privileges of Parliament.’’ Thus, Hallam says, was estab- 
lished beyond controversy the great privilege of unlimited free- | 
dom of speech in Parliament. With the Bill of Rights in 1689 it 
was firmly embedded in the English Constitution. Said that 
memorable Act: “The freedom of speech, and debates or pro- 


1 W. C. Townsend, History of the House of Commons, 1, 278, quoting Forster’s 
Life of Sir John Eliot. 
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ceedings I in Parliament, ought not to be impeached or questioned 
in any court or place out of Parliament.” 

It was hardly to be expected that King James or his son would 
recognize the privilege in any colonial charter. Nothing bear- 
ing on it appears in America until the firm stand of ‘Parliae 
ment under the second Charles found reflection in the Conces- 
sions of West Jersey, in 1669, which declared that “in every 
general free assembly every respective member hath liberty of 
speech.” The formal declaration of the rights and privileges of 
Massachusetts, approved by both Representatives and Council- 
lors at their first meeting under the new charter, in 1694, said 
“that they had an undoubted right to all the liberties and privi- 
leges of an English assembly, and to have freedom of debate and 
suffrage, as the Commons of England have.”’ If the early colonial 
Governors interfered much with their Legislatures in this par- 
ticular, it is probable that some provision about it would have 
been put in the frames of government, such as those of Connecti- 
cut or Pennsylvania, which the people had a share in creating. 

In 1728 a declaration was formally made by the New York 
Assembly, that ‘‘for any act, matter or thing done in General 
Assembly, the members thereof are accountable and answerable 
to the House only, and to no other persons whatsoever.” This 
was primarily for the benefit of the Council and the Governor. 
However, the colonists as a whole were not disturbed enough in 
this respect to make it probable that the pronouncements in our 
State Constitutions were mainly due to personal experience. It 
is more likely that they were copied from the English Bill of 
Rights on general principles. Yet while our early Constitutions 
were in the making, there was at least one episode emphasizing 
the need of declaration, for in June of 1777 one of the members 
of the Congress of the Confederation was challenged for words 
spoken in debate, whereupon it was resolved that ‘‘Congress 
have, and always had, authority to protect their members from 
insult, for anything by them said or done in Congress in the ex- 
ercise of their duty, which is a privilege essential to the freedom 
of debate, and to the faithful discharge of the great trust im- 
posed in them by their constituents.” 

The Bill of Rights in the Virginia Constitution spoke em- 
phatically, declaring “that the freedom of the press is one of the 
great bulwarks of liberty, and can never be restrained but by 
despotick governments.”’ Maryland was more specific in repre- 
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senting the real danger, for it said: ‘‘Freedom of speech and 
debates, or proceedings in the Legislature, ought not to be im- 
peached in any other court or judicature.”’ Massachusetts put 
it more strongly: “‘The freedom of deliberation, speech, and 
debate, in either House of the Legislature, is so essential to the 
rights of the people, that it cannot be the foundation of any ac- 
cusaticn or prosecution, action or complaint, in any other court 
or place whatsoever.” 

New Hampshire in 1784 and Vermont in 1786 copied the Mas- 
sachusetts declaration word for word. 

The Federal Convention preferred the way it was phrased in 
the English Bill, and said Senators and Representatives “‘for any 
speech or debate in either House, shall not be questioned in any 
other place.”’ This form has been the more common in the Con- 
stitutions since framed, but a variation appears in what was said 
by Wisconsin in 1848: “‘No member of the Legislature shall be 
liable in any civil action or criminal prosecution whatever for 
words spoken in debate.”’ Nebraska and Washington copied this, 

Massachusetts also put in her Constitution of 1780 a declara- 
tion that House and Senate should have authority to punish by 
imprisonment every person ‘‘ who, in the town where the General 
Court is sitting, and during the time of its sitting, shall threaten 
harm to the body or estate of any of its members, for anything 
said or done in the House; or who shall assault any of them there- 
for.’ New Hampshire, copying much from Massachusetts, 
omitted the reference to ‘anything said or done in the House.” 
Maine, however, put it in, slightly changed, to “anything said, 
done, or doing in either House.”” South Carolina, in 1790, copied 
Massachusetts, omitting the phrase “‘in the town where the 
General Court is sitting.’’ West Virginia omitted all restriction 
and gave each branch power to punish “for any assault, threat- 
ening, or abuse of a member for words spoken in debate, . . . but 
such imprisonment shall not extend beyond the termination of 
the session, and shall not prevent the punishment of any offence 
by the ordinary course of law.”’ 

There is an interesting story of the failure of John Randolph 
to get revenge by invoking the protection of the Federal Consti- 
tution. Soon after he first took his seat in Congress, he made a 
speech, in January, 1800, on a motion to reduce the army, in the 
course of which he freely used the stinging epithets that made 
him famous and feared. At the theater in the evening two young 
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marine officers came into the box behind Randolph and his 
friends, and made remarks, not to Randolph, but at him: “Those 
ragamuffins on the stage are black Virginia ragamuffins”’; “they 
march well for ragamuffins”’; ‘‘our mercenaries would do bet- 
ter.” At length one of them crowded into the seat by Randolph, 
and finally, at the end of the performance, as Randolph was 
leaving, his collar was violently jerked from behind, and there 
was some jostling on the stairs. The next morning he wrote an 
angry letter to the President, describing the affair, and conclud- 
ing: ‘‘It is enough for me to state that the independence of the 
Legislature has been attacked, the majesty of the people, of 
which you are the principal representative, insulted, and your 
authority contemned. In their name I demand that a provision 
commensurate with the evil be made, and which will be calcu- 
lated to deter others, from future attempt to introduce the reign 
of terror into our country.” 

To this wonderful piece of bombast the President made no 
reply, but he enclosed it in a very brief message to the House of 
Representatives as relating to a matter of privilege ‘‘which, in 
my opinion, ought to be inquired into in the House itself, if any- 
where.”” A committee of investigation reported a sharp censure 
on Randolph for ‘‘deviating from the forms of decorum cus- 
tomary in official communications to the chief magistrate.”’ He 
was more cautious for a long time afterward. 

Something more than thirty years later Edward Everett of 
Massachusetts alluded to the episode when favoring a resclution 
for the arrest of Sam Houston. William Stanberry, a member of 
Congress from Ohio, said he had been waylaid by Houston on 
the street, attacked, knocked down by a bludgeon, and severely 
bruised and wounded. Everett took the ground that the freedom 
of debate, the dearest privilege of freedom, was involved. Why 
had Congress left Philadelphia? Was it not because an insult 
had been offered to a member in a public theater by reason, as it 
was believed, cf the part he had taken in public business? The 
Legislature of Pennsylvania had promised to protect Congress if 
it would stay, but the members determined to go where they 
could protect themselves. If the time should ever come when 
the House would not assume the injuries inflicted on its members 
as done to itself, the Constitution would no longer be worth 
living under. 

1 Henry Adams, John Ieandolph, 40 et sqq. 
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The intimation that the Randolph affair led to the removal of 
Congress to what is now Washington does not tally with the 
commonly accepted understanding. Perhaps Everett confused 
the Randolph matter with the riot of 1783, when deserters from 
the camp at Lancaster straggled into Philadelphia, demanded 
their pay, and threatened to seize the persons of the delegates to 
Congress. Forming in two lines at the door when that body ad- 
journed, they made the members run the gantlet of their menac- 
ing insult. So lukewarm were the State authorities and so indif- 
ferent the townsfolk that Congress hastily retreated across the 
Delaware, to Princeton in New Jersey. Very likely the memory 
‘of this had some share in influencing the Constitutional Conven- 
tion of 1787 to provide for complete control over a federal district 
not exceeding ten miles square, which might be at such a distance 
from centers of population that Congressmen could deliberate 
without fear of menace or hurt because of what they might say 
or do. 

One of the early problems of the new Congress was to decide 
where such a district should be located. At the first session a bill 
actually passed both branches placing the site at Germantown, 
but an amendment delayed the bill so that it fell. At the next 
session the matter was hotly contested. Pennsylvania, by com- 
bining with the Eastern States for protective duties, had won 
their support to her pretensions for the capitol, but the South by 
a vote of 31 to 28 got the House to decide that the next session 
should be at Baltimore. This helped bring matters to a head. 
The dilemma was solved by Alexander Hamilton, who saw in it 
the chance to get the necessary support for his measure to have 
the Nation assume the State debts. The trade went through 
with the help of Jefferson, two Virginia members changing their 
votes on the matter of assumption, in return for which it was 
agreed that the capitol should go to the Potomac. One of George 
Washington’s early tasks as President was to locate the exact 
site. Its isolation is the feature that can be traced in part to the 
desire for freedom of debate. 

The Houston case was made the more interesting to us by the 
personality of the man accused. Houston had been a member of 
Congress and Governor of Tennessee. He was to be the first 
President of the Texan Republic, later a United States Senator, 
and then Governor of Texas — one of the striking characters of 
our pioneer history. When he had been brought before the bar 
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of the House, his trial and the debates connected with it went 
into the subject thoroughly, the whole affair taking nearly four 
weeks. Houston was found guilty. His punishment was a repri- 
mand by the Speaker ‘‘for the contempt and violation of the 
privileges of the House.”! It was administered, however, in such 
a manner as to leave the House in no doubt that the Speaker 
sympathized with the assailant rather than the assailed — with 
General Houston rather than with the insulted House over which 
he presided. ? 

In 1835 John Ewing of Indiana, a member of the House, 
averred that he was waylaid and assaulted in a most brutal, out- 
rageous, and dastardly manner by Lieutenant John F. Lane, for 
no other known cause than for words spoken in debate some 
weeks before in reply to Lane’s father, also a member. Young 
Lane told the committee taking evidence in the case that he did 
not feel bound to disclose his private motives for the assault, and 
as it appeared doubtful whether words spoken in debate were the 
real cause, no action was taken. 

In 1913 the House carried its authority to the point of punish- 
ing for an assault committed upon a member in the course of the 
sitting Congress on account of a speech delivered in the preced- 
ing Congress. Charles C. Glover, a citizen of Washington, had 
assaulted Thetus W. Sims. In the course of the five-hour debate, 
John W. Davis held that as the wrong was done to the House, the 
fact that the cause was of earlier date made no difference. On the 
other side Philip P. Campbell argued that Congress does not 
possess inherent or constitutional power to convert itself into a 
judicial body with the right to try guilt or innocence upon a 
question of fact. He thought the procedure to be denial of the 
right of trial by jury. The House voted by 200 to 4 that Glover 
should be brought before the bar. Upon his appearance there he 
apologized and was formally reprimanded. 

The English courts draw a sharp line between speech within 
the House and its publication without. In 1798 it was held by 
the Court of King’s Bench in the case of Rex v. Abingdon (1 
Espinasse, 226) that a member of Parliament might have a right 
to publish his speech, but that the speech must not be made the 
vehicle of slander against any individual; if this was done an ac- 
tion of libel would lie for its publication. A similar judgment was 


1 Hinds’s Precedents, 11, secs. 1616-19. 
2 Parton, Life of Andrew Jackson, 11, 391. 
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pronounced in 1813, in the case of a well-known member of Par- 
liament, Mr. Creevey. On this occasion the House absolutely 
refused to interfere or to treat the matter as a question of priv- 
ilege. Stockdale v. Hansard (2 Vict., 1839, 9 Ad. & Ell. 1) de- 
cided that the House of Commons could not, by ordering a re- 
port to be printed, legalize libelous matter. By statute 3 and 4 
Vict., c. 9, all reports, papers, votes, and proceedings ordered to 
be published by either House of Parliament were made absolutely 
privileged, and all proceedings at law, civil or criminal, will be 
stayed at once on the production of a certificate that they were 

‘ published by law of either House. By section 3, however, of the 
same Act, if an extract from or abstract of any such Parliamen- 
tary paper be published not by the authority of Parliament, 
such publication has only a qualified privilege, and the plaintiff 
can recover on proof of actual malice. 

It is now sound doctrine that a publication by a member of the 
House of Commons of a report of his speech, bona fide addressed 
to his constituents, would be privileged. The privilege in such a 
case would arise because the publication is as a communication 
between a member and his constituents, and not because it is a 
true report of what took place in Parliament. Also it is now laid 
down that the reprinting of a speech which reflects upon the 
character of any person, without adding the rest of the debate, is 
not “fair,” and is therefore unprotected: no doubt it would be 
otherwise if the whole debate were given. 

In this country the general opinion is that the immunity of 
lawmakers for what they say in debate extends to publication. 
To be sure, when B. B. Mussey & Co. published a speech by 
Horace Mann, denouncing B. R. Curtis, U.S. Commissioner in 
Boston, for sending Thomas Sims back to slavery, they were 
held responsible for libel, but that was in part because, although 
the speech was on a matter of public interest, it charged Curtis 
with corrupt and improper motives.! As a rule it would prob- 
ably be held that a speech delivered and published in good faith 
is addressed not only to the House, but also to the constituents 
of the speaker, and therefore may be safely published. Where 
publication is directed by law, as in the case of the debates in 
Congress, there is no doubt of privilege. 

Whether words spoken not in debate, but in connection with 
the business of the House, are privileged, is a delicate question 

1 Curtis v. Mussey, et al., 6 Gray, 261, 273 (1856) 
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that reached the highest court of Massachusetts as the result of 
an episode of June, 1805. It seems that William Coffin asked 
Benjamin Russell, a member of the Legislature, to move a reso- 
lution authorizing the appointment of an additional notary pub- 
lic for Nantucket. Russell made the motion, and then had leave 
to lay the resolution on the table. After the House had proceeded 
to other business, Micajah Coffin, also a member, approached 
Russell as he was standing in the passageway, within the room, 
conversing, and addressed to Russell defamatory words about 
William Coffin. Did privilege protect Micajah? Judge Parsons, 
the other Justices concurring, held it did not. The defendant 
had maintained that he spoke the words within the presence of 
the House, then actually sitting, and in his capacity as a member, 
in connection with a motion not finally acted upon. The court 
found it impossible to presume that the defendant, in using thus 
publicly the defamatory words, even contemplated that he was 
in the discharge of any official duty. Meantime, the House itself 
had resolved “that words spoken by any member, within the 
walls of this House, relative to a subject under their considera- 
tion, either in their separate capacity, or in a convention of both 
branches of the Legislature (whether the member speaking such 
words addresses himself, in debate, to the chair, or deliberates 
and advises with another member, respecting such subject), are 
alone and exclusively cognizable by this House.” The court 
agreed to this, but held that in this case the words were not 
spoken on a subject before the House, either in an address to the 
chair, or by way of deliberation or advice with another member. 
The court said it would have gone farther than the resolution, 
allowing privilege if the words had been officially spoken, whether 
within or without the walls of the chamber. ! 
4 Coffin v. Coffin, 4 Masa. 1. 
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Ir the extreme view were to prevail, that a representative is a 
trustee to whom for the time being power is absolutely delegated 
and that the only control over him lies in taking from him this 
power, then nothing but the results of his work — that is, the 
completed laws, if lawmaking were his only task — would con- 
cern the public. There would be no reason for interfering with 
that secrecy of deliberation which has such evident advantages. 
It is not to be gainsaid that conference is conducted behind 
closed doors with more frankness, sincerity, and singleness of 
purpose than before an audience. Admit the public and at once 
vanity, the desire for applause, fear of criticism, and other dis- 
turbing motives begin to hamper free discussion and to cloud 
decision. There is, however, no proof that these considerations 
were deliberately recognized by early lawmaking bodies in shap- 
ing their processes. Beginning as councils, they naturally fol- 
lowed the tendencies of councils. With no continuous accounta- 
bility to their principals, but only such as might be demanded 
after their return home, the agents of localities had no motive for 
exposing to the public view the details of their conferences while 
in progress. Furthermore, there would have been danger in such 
exposure by reason of their relations with the King. If he knew 
what they were thinking about and talking about, he would have 
grounds for coercing individual members of Parliament, perhaps 
for punishing them. In time it became of the utmost importance 
to prevent him from learning what was said. 

In the reign of Henry VII a member of the House of Commons 
was committed to the Tower for acquainting the King with the 
debates in Parliament, and both he and his posterity were by an 
Act disabled from ever sitting or serving as representatives for 
any place whatever. In the reign of Queen Elizabeth there was a 
similar case, when Arthur Hall, Esq., was committed to the 
Tower for six months, fined five hundred pounds, and expelled 
the House, for having published the debates. The reason for the 
severity of this may be understood when it is known that in nu- 
merous instances after the dissolution of a Parliament, members 
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received severe punishment for things they had said in the House 
to the offense of the Crown. 

The effect was to make it a principle of parliamentary law that 
sessions of Parliament should be held behind closed doors and the 
seal of secrecy should be set on its deliberations. As the yearg 
passed and the King gradually lost his power, it became less im- 
portant to enforce this rule continuously and the presence of 
visitors was overlooked when no harm seemed likely. It was es- 
tablished, however, that any one member would be warranted in 
demanding that the rule be enforced. The right was freely exer- 
cised, and without debate, simply on demand, for if a motion to 
clear the House were required and that motion were debatable, 
the purpose of the rule might be thwarted, as in debate the mat- 
ter to be kept secret might be divulged. The standing order came 
to be that the Sergeant should take into custody all strangers he 
might see in the House, or that might be pointed out to him. 

It has been suggested that the strange venality of Parliament 
under William of Orange and for many years afterward may 
have been due to the fact that the secrecy with which debates 
were shrouded prevented the exercise of any wholesome public 
opinion upon the vote of the members, while the Crown had lost 
that opportunity of coercion which it enjoyed under the Tudors. 
It became necessary to buy what could not be procured by vio- 
lence, while there was no pressure from without to restrain the 
cupidity of unprincipled members. 

As the power of the King waned, the power of the people 
waxed, and presently members found it useful to protect the 
House from what they deemed to be popular intimidation. 
Strangers might attend for the purpose of noting the words of a 
member that he might be excoriated in the press or punished at 
the polls. It was in the time of Wilkes that this danger from 
publicity came to be obnoxious to those who insisted on parlia- 
mentary independence. Opinion was divided. Fox, about 1778, 
said he was convinced the true and only method of preventing 
misrepresentation was by throwing open the gallery, and making 
the debates and decisions of the House as public as possible. 
Since his day that view has gained general acceptance. To be 
sure, the Speaker or any single member still has the right to pro- 
pose the exclusion of persons not entitled to be present, but since 
1875 it has not been enough by itself for him to say he “‘espies 
strangers.” H. W. Lucy pleasantly tells how then it came to 
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pass that the ancient rule was modified. One evening Mr. Chap- 
lin secured first place for a motion relating to the breed of horses. 
The Prince of Wales, accompanied by a numerous suite of peers 
whose faces were familiar at Newmarket and Epsom, came down 
to hear the speech and the debate. It was a great opportunity 
for Mr. Chaplin, and he was evidently prepared to rise to the oc- 
casion. Unfortunately for him, he had chanced some days ear- 
lier to offend Mr. Biggar. Joey B. — the member for Cavan — 
like the redoubtable Joe Bagstock was sly, devilish sly. If Mr. 
Chaplin saw his opportunity, Joseph not only descried his, but 
seized it first. Mr. Chaplin had risen, fixed his eyeglass, smitten 
himself reassuringly on his portly chest, had coughed in prelude to 
his opening sentence, when frem below the gangway opposite, a 
well-known shrill voice was heard exclaiming: ‘‘ Mr. Speaker, sir, 
I believe there are strangers in the House.” 

“For a moment the crowded chamber was hushed in dismayed 
silence. The Speaker broke it by enquiring whether the honor- 
able member for Cavan persisted in his intention of noticing 
strangers. ‘If you please, Mr. Speaker,’ said Mr. Biggar with en- 
couraging nod toward the chair. Then the anger of the House 
found issue in a roar of contumely, through which was heard the 
unparliamentary, almost unprecedented, sound of hissing. The 
Speaker had no option. He must needs order strangers to with- 
draw. Thereupon the Prince of Wales, the German Ambassador, 
who chanced to be in the diplomatic gallery, and the crowd of 
peers, boasting the bluest blood in England, were compelled to 
scuttle. Mr. Biggar had his fun, but the House of Commons 
reaped permanent benefit from the prank. He brought into 
broad daylight the absurdity of the ancient custom, which was 
thenceforth doomed.”’ ! 

The present regulation is that upon the request of a member 
for the removal of strangers a division is to be taken at once 
without debate, and the result of the division is to determine 
what shall be done. 

The ladies’ gallery is not supposed to be within the chamber, 
so that an order of exclusicn does not reach its occupants. In 
the autumn of 1908, however, the disorderly conduct of persons 
in the ladies’ and strangers’ galleries caused the Speaker to close 
these galleries during the rest of the session. 

In Germany before the World War the sittings of the upper 


1“ The Queen’s Parliaments,’’ No. Am. Review, June, 1897. 
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branch, the Bundesrath, took place behind closed doors; those of 
the Reichstag were, by constitutional provision, public. Un- 
der the standing orders, however, the body might go into secret 
session, on motion of the president, or of ten members. The Con- 
stitution adopted for the Commonwealth July 31, 1919, stipu- 
lated that the proceedings of each House should be public, but 
permitted the upper branch to make rules excluding outsiders 
during the discussion of particular subjects, and said that upon 
a two-thirds vote following a request of fifty members of the 
lower branch, the public ought to be excluded. 

Secrecy was one of the instruments at the command of Louis 
Napoleon for consolidating his power in the early years of his 
reign. Although it was provided that sittings of the Chamber 
should be public, the doors could be closed on the demand of 
any five members, and of course the Government could easily 
command the support of such a handful. 

It is probable that all the colonial Legislatures of America 
were accustomed to sit with closed doors. Among the rules 
adopted for the Pennsylvania Assembly in 1703 was one, ‘That 
no Member presume to divulge the Debates or Secrets of the 
House.”” When Governor Shirley of Massachusetts Bay de- 
cided to surprise Louisburg, in the beginning of January, 1745, he 
requested the members of the General Court to lay themselves 
under an oath of secrecy in the matter of receiving from him a 
proposal of very great importance. ‘‘This was the first request 
of the kind which had ever been made to a legislative body in 
the Colonies,” says Jeremy Belknap. ‘‘They readily took the 
oath, and he communicated to them the plan which he had 
formed of attacking Louisburg. The secret was kept for some 
days, till an honest member, who performed the family devotion 
at his lodgings, inadvertently discovered it by praying for a bless- 
ing upon the attempt.” ? No harm appears to have resulted. 
Louisburg was surprised. 

What appears to have been the first modern instance of for- 
mally authorized publicity for the deliberations of a legislative 
body was the opening of the Massachusetts General Court to the 
public upon the motion of James Otis, June 3, 1766. This was 
due to the great interest in the debates on the question of the re- 
peal of the Stamp Act and on that of compensation to the suf- 
ferers by the riots in Boston. Otis moved and it was voted that a 

1 History of New Hampshire, uu, 155, 
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gallery be opened “for such as wished to hear the debates.” A 
writer in the “‘New Hampshire Gazette,” cited in the “ Boston 
Gazette,” December 15, 1766, expressed his satisfaction at the 
opportunity he had of hearing the debates in the Massachusetts 
Assembly, and hoped that the people of his colony “ would soon 
have the same happy privilege of galleries.” The New Jersey 
Assembly unanimously resolved, in October, 1769, that the ses- 
sions should be public. The new idea, however, made slow prog- 
ress. The proceedings of the Provincial Congress were secret 
and not until after the Federal Union was formed did publicity 
establish itself. 

Almost from the start, members of the Federal Senate sought 
the admission of the public. In 1790 motions to that effect were 
twice defeated. In February of 1791 the Senators from Virginia 
moved a resolution that the doors of the Senate should be opened 
on the first day of the next session. The “Journal”’ of William 
Maclay, Senator from Pennsylvania, who rivals Jefferson for the 
honor of being the pioneer Democrat (or Republican as it was 
then termed), tells us in his “Journal’’ how he viewed the mat- 
ter and put it to the Senate: ‘TI knew of no reason for keeping the 
door of any legislative assembly open that did not apply with 
equal force to us. The objections against it, viz., that the mem- 
bers would make speeches for the gallery and for the public pa- 
pers, would be the fault of the members. If they waged war 
in words and oral combats: if they pitted themselves like cocks, 
or played the gladiator, for the amusement of the idle and curi- 
ous, the fault was theirs; that, let who would fill the chairs of the 
Senate, I hoped discretion would mark their deportment; that 
they would rise to impart knowledge and listen to obtain infor- 
mation; that, while this line of conduct marked their debates, it 
was totally immaterial whether thousands attended, or there 
was not a single spectator.” ! / 

In spite of this laudable advice two more motions to admit the 
public were speedily defeated. After the contested election case 
of Albert Gallatin came up, in December, 1794, the contest for 
open sessions was renewed, and February 11, 1794, it was voted 
to open the doors during the discussion on this case. The long 
controversy over the matter was ended February 20, when by a 
vote of nineteen to eight this resolution was adopted: ‘“ Re- 
solved, That after the end of the present session of Congress, and 

1 Journal of William Maclay, February 24, 1791. 
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so soon as galleries shall be provided for the Senate chamber, the 
said galleries shall be permitted to be opened every morning, so 
long as the Senate shall be engaged in their legislative capacity, 
unless in such cases as may, in the opinion of the Senate, require 
secrecy, after which the said galleries shall be closed.” 

On the same day it was unanimously resolved: “That on mo- 
tion made and seconded to shut the doors of the Senate, on the 
discussion of any business which may, in the opinion of a mem- 
ber, require secrecy, the President shall direct the gallery to be 
cleared; and that during the discussion of such motion the doors 
shall remain shut.” 

Since then it has been the almost uniform practice of the Sen- 
ate to consider within closed doors nominations, as well as 
confidential communications from the President and the heads 
of the executive departments. Hence comes the term, ‘‘execu- 
tive sessions,” now so commonly used in all American lawmak- 
ing bodies to designate all secret sessions that the purist grieves 
in vain over the inaccurate expansion of its significance. Much 
criticism has been heaped on the secret sessions of the Senate, 
but to no purpose; for most men of any experience in statecraft 
realize the utility and wisdom of secrecy in the discussion of 
business of a confidential nature. Agreement is not so general 
as to its desirability in the matter of confirming nominations and 
of topics not essentially confidential. Numerous efforts have 
been made to get publicity when such things are under consid- 
eration. In 1841 Allen of Ohio persistently but fruitlessly tried 
to end the custom. In 1853 Chase of Ohio renewed the attempt 
without avail, and other attempts since have had no better for- 
tune. However, under amendments to the rules in 1888, it has 
been clearly set out that executive business may, at the will of 
the Senate, be considered with open doors, and since the 
World War the open discussion of treaties has proved so use- 
ful and salutary that there is no likelihood of return to the 
old practice of excluding the public when they are under 
debate. 

It was a long time before the Senate came to look cheerfully 
on the presence of strangers at any of its deliberations. When 
the capitol at Washington was first occupied, no seats were pre- 
pared for the accommodation of the public; and it was not until 
many years afterward that the semicircular gallery was erected 
for their convenience. In the old chamber about one third of the 
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space was allotted to the public; in the new chamber the galler- 
ies cover two thirds of the area. 

No such exclusiveness has been the history of the National 
House of Representatives. However, at the outset, in accord- 
ance with British precedent, ladies were not admitted to the 
galleries. One night at a party a lady expressed her regret to 
Fisher Ames of Massachusetts that she could not hear the argu- 
ments, especially his speeches. Mr. Ames gallantly replied that 
he knew of no reason why ladies should not hear the debates. 
“Then,” said Mrs. Langdon, ‘‘if you will let me know when next 
you intend to speak, I will make up a party of ladies and we will 
go and hear you.” The notice was given, the ladies went, and 
since then congressional orators have always had them for 
hearers.! John Randolph, in the course of one of the House de- 
bates of 1820 on the Missouri question, seeing the floor and gal- 
lery crowded by these fair listeners, rose, and, pointing his long 
index finger, said in his peculiarly shrill voice: “Mr. Speaker, 
what pray are all these women doing here, so out of place in this 
arena? Sir, they had much better be at home attending to their 
knitting.”” This harsh reproof appears to have thinned the au- 
dience for a few days. 

The Constitutions of three quarters of the States provide that 
the proceedings of the legislative Houses shall be public, but all 
save three or four except occasions when in the judgment of the 
House secrecy may be desirable. This is usually to be deter- 
mined by majority vote, but Ohio in 1851 made it a two-thirds 
vote. On the face of it the exception might be thought to nullify 
the rule, but as a matter of fact the policy of open doors has now 
become so thoroughly established that the question rarely rises. 

Cushing, writing in 1856, held it to be the common parliamen- 
tary law that legislative assemblies are closed against the public. 
Hence he argued that where Constitutions are silent on the 
subject, “‘unless the theoretical character of legislative bodies 
should be considered as changed by long usage and the nature 
of our government and institutions, it would seem, that it could 
not be competent for a legislative assembly by any connivance, 
remissness, or voluntary act of its own, to change the basis of its 
original constitution. In these bodies, therefore, whatever rule 
or usage there may be to the contrary, their theoretical charac- 
ter is to sit with closed doors; and it is in the power of any mem 

1 Ben: Perley Poore, Reminiscences, 1, 77. 
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ber, upon his mere demand, and without any previous order 
therefor, to make the practice correspond to the theory, or, in 
other words, to exclude strangers therefrom at his pleasure.” ! 

By this time, however, it may be doubted if what Cushing 
thought the common parliamentary law has not been abrogated, 
in this country at any rate, by universal practice to the con- 
trary. Any legislator who “‘noticed”’ the presence of strangers 
and called for the House to be cleared would be looked upon 
with amazement by his fellow-members, most of whom never so 
much as heard of the procedure. 


PUBLICATION OF DEBATES 


SvuETONIUs says of Julius Cesar upon his election to the consul- 
ship: “‘ Having entered upon his office, he introduced a new regu- 
lation, that the daily acts both of the Senate and people should 
be committed to writing and published.” The proceedings were 
reported in short notes taken by one of their own order, ‘“stran- 
gers” not being admitted to their sittings. These notes included 
speeches as well as acts. The practice of publishing the proceed- 
ings of the Senate was discontinued by Augustus. Cesar, who 
was no mean orator, suffered at the hands of the note-takers. 
Suetonius speaks of “‘blundering short-hand writers who were 
not able to keep pace with him in the delivery.” 

Parliament sat for centuries before the people of England were 
able to read what was said behind its doors. So strong was the 
feeling against allowing public opinion to get material on which 
to feed that in 1641 Sir Edward Dering was expelled from the 
House and imprisoned in the Tower for publishing without leave 
a collection of his own speeches, and the book was ordered to be 
burned by the common hangman. A growing spirit of curiosity, 
as well as of serious interest in public affairs, led to the printing 
of reports, necessarily inaccurate. To meet this, the Commons in 
1680 directed its “votes and proceedings”’ to be printed under 
the direction of the Speaker, but there was to be no reference to 
the debates. 

In the next century the development of the newspaper forced 
the issue. Men ahead of their time began to ask why the public 
should not be informed, accurately informed. In 1738 Sir Wil- 
liam Wyndham urged in the House of Commons that the only 
objectionable feature of the reports in circulation was their inac- 

1 Law and Practice of Legislative Assemblies, 138, 139. 
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curacy. ‘No gentleman ought to be ashamed,” he maintained, 
“that the world know every word he speaks in the House. The 
public might have a right to know something more of the pro- 
ceedings of the House than appears from the votes.” He found 
no support. The House resolved once more “that it is a high in- 
dignity to, and a notorious breach of, the privileges of this House 
to publish the debates, and this quite as much during the recess 
as during the sitting of Parliament.” 

Nevertheless, whether the House approved or not, in spite of 
threats and punishments, publication of speeches continued. 
Sometimes they were credited to orators of ancient Rome. Some- 
times initials betrayed without declaring the authorship. Pres- 
ently the printers became bolder and threw disguises aside, 
which only made matters worse, for now the responsibility for 
garbled speeches was saddled explicitly on men who had no pro- 
tection from the carelessness, stupidity, or malice of the journal- 
ists. Reported at second hand, ingenious and embellished elab- 
orations of what little could be remembered by somebody who 
had been present, these accounts did little good and much harm. 
The ponderous Dr. Johnson was for a time guilty of a share in 
this kind of deception. Many of Lord Chatham’s earlier speeches 
in the House of Commons as now preserved were really the work 
of Johnson, whose heavy style marks every sentence. Each de- 
bater reported by Johnson spoke in exactly the same manner. 
After a time he woke to what he was doing. Boswell records him 
as saying that as soon as he found the speeches were thought 
genuine, he determined he would write no more of them, “‘for he 
would not be accessory to the propagation of falsehood.”? And 
such was the tenderness of his conscience that, a short time be- 
fore his death, he expressed his regret for having been the author 
of fictions that had passed for realities. 

To John Wilkes, a demagogue and a worthless profligate, Eng- 
land owes in great part that freedom of the press to report and to 
criticize, on which the power of the people over their representa- 
tives to-day chiefly depends. In the matter of reporting debates 
his chance came when as a result of his war with Parliament he 
had been elected an Alderman and was sitting as a magistrate. 
The Commons, indignant because their speeches were reported 
while the Lords were able to secure secrecy, determined to punish 
some of the printers, among them one Miller, who refused to 
come when summoned to be reprimanded. A messenger sent to 
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fetch him was arrested, and the Lord Mayor, with Aldermen 
Oliver and Wilkes, sustained the arrest. The Mayor and Oliver 
were members of the House, which promptly sent them to the 
Tower. Mobs gathered. The City of London took up the 
cause of its Mayor and Oliver. So threatening was the situation 
that the House let the matter drop. When prorogation came the 
prisoners were allowed to leave in triumphal procession. The 
matter was not brought up again and the liberty of reporting was 
established. 

The results of this memorable contest can hardly be overesti- 
mated. It made of the newspaper the chief instrument for bring- 
ing to bear on English lawmakers the force of public opinion. An 
extremist would say that it created government by the press. At 
any rate, from that time no member of Parliament was beyond 
the reach of the critic. Henceforward no member could voice his 
opinions on the floor of the House without the certainty that they 
would become known to his constituents and that he would be 
held responsible for what he might say. At the same time there 
sprang into action that reflex influence which came from the effect 
on public opinion of the debates in the House. Members now be- 
gan to speak, not alone to persuade each other, but also to 
persuade the country. Thus by action and reaction began the 
growth of that relation between the representative and the people 
which now has reached the point of making England in some 
ways the most democratic country in the world. 

The change could not be complete so long as the House of 
Commons remained unreformed. Such of its members as came 
from rotten boroughs or for other causes were not in fact depend- 
ent on the approval of a popular constituency, were beyond the 
reach of the press. Lord John Russell described their situation 
in a speech on parliamentary reform in 1819. “Such members,” 
he said, ‘‘are unlimited kings, — bound by no rule in the exercise 
of their power, — fearing nothing from public censure, in the 
pursuit of selfish objects, — not even influenced by the love of 
praise and historical fame, which affects the most despotic sover- 
eigns; but making laws, voting money, imposing taxes, sanction- 
ing wars, with all the plenitude of power, and all the protection 
of obscurity; having nothing to deter them but the reproach of 
conscience, and everything to tempt the indulgence of avarice 
and ambition.” ! 

1 Hansard’s Debates, 3d Ser., XL, 1097, 
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The Reform Act of 1832 put an end to this immunity. There 
remains no member whom public opinion, as voiced by the press, 
cannot reach. 

Reporting of the debates was long a matter of private enter- 
prise. The system of having the Government contribute toward 
the expense became more and more unsatisfactory, until in 1905 
it was decided to make the publication official. Up to that time 
the only speeches sure to be reported in full and in the first per- 
son were those of the Front Bench, Ministers, and former Minis- 
ters. The speeches of other members were usually abridged and 
given in the third person. At least a third of each speech was 
thus printed, and as much more as in the judgment of the con- 
tractors was worth while. Of course such exercise of judgment 
produced ill-feeling. Doubtless as usual the man who thought 
his remarks most worthy of preservation suffered the most cur- 
tailment. With 1909 the ground for complaint was removed. 

Times had changed. The old method had sufficed as long as 
the newspapers printed full reports of debates, but the fashion of 
“sketch” reports had come into vogue, and this was not fair to 
the members. If the judgment of the press in its choice of news 
may be accepted as unerring, Englishmen had significantly al- 
tered their attitude toward the doings of Parliament. Through 
the greater part of the nineteenth century the debates had sur- 
passed everything else in public interest. Sir J. R. Seeley, lectur- 
ing in 1891, had ascribed this to the sporting instinct. ‘‘Why do 
we read the debates? Simply to see whether the Government is 
likely to stay in or go out. We follow the session with precisely 
the same interest with which we follow a boat-race, and the suc- 
cessive division lists show us whether the Opposition is or is not 
gaining upon the Government.” ! Lowell thought the predom- 
inance of the House of Commons as the great forum for the dis- 
cussion of public questions had been undermined by the rise ane 
growth of the platform.” Parliament was no longer the only 
place where the party leaders made notable speeches. Lord Robert 
Cecil, giving his views to the Select Committee on Procedure 
in 1914, traced the change to the loss of prestige by the House. 

In the course of the World War the Commons found it expedi- 
ent to provide for secret sittings. An Order in Council April 22, 
1916, forbade the publication of reports of such sittings other 

1 Introduction to Political Science, 223. 
2 The Government of Enyland, 1, 427. 
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than those officially communicated, and even any reference to 
them was made unlawful, but it was not necessary to proceed 
under this regulation. The sittings of April 25 and 26 were secret, 
the immediate object being understood to be to get acceptance 
of a measure for compulsory military service. On the whole the 
general opinion seemed to be that the experiment was not suc- 
cessful enough to encourage repetition. Nothing that may have 
leaked out found its way into print. 

Louis Napoleon stifled public discussion of legislative proceed- 
ings in the early years of the Second Empire. Driven to conces- 
sion in 1860, on the 24th of November he issued a decree pro- 
claiming sundry reforms, and among them permission for the 
publication of the debates in the daily papers. Later he relaxed 
still more his control of the press, but it was still forbidden to 
discuss the Constitution or the debates in the Chamber. 

The German Constitution of 1919 declares that true and ac- 
curate reports of the proceedings in public sittings of the Na- 
tional Assembly, of a State Assembly, or of their committees, are 
absolutely privileged. 


AMERICAN EXPERIENCE 


In the seventeenth century men in authority on this side the 
water were even more hostile to publicity than those on the other. 
Their temper is shown by the well-known report of Governor Sir 
William Berkeley of Virginia. He was one of the best of Gover- 
nors. He was largely responsible for the free institutions of Vir- 
ginia. Yet in answering a series of queries sent out by the Com- 
missioners of Plantations, he said, in 1671: ‘I thank God, there 
are no free schools nor printing, and I hope we shall not have these 
hundred years; for learning has brought disobedience, and 
heresy, and sects into the world, and printing has divulged them. 
God keep us from both.” Berkeley has been often held up to 
reprobation for this, by men whose ancestors in other colonies 
were no whit less intolerant, if not quite so frank. Read the 
record of a Massachusetts Court, October 3, 1662: “For preven- 
tion of irregularities & abuse to the authority of this country by 
the printing presse, it is ordered, that henceforth no copie shall 
be printed but by the allowance first had & obteined under the 
hands of Captain Daniel Gookin & Mr. Jonathan Mitchel, until 
this Court shall take further order therein.” ! 
1 Records of the Colony of the Mass. Bay in N.E., tv, pt. 2, p. 62. 
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This order, to be sure, was repealed in the following year,’ but 
was revived May 27, 1665, though modified so that a printing 
press should be allowed in no town but Cambridge. This time 
four censors were provided, the President of the college being 
one, they or any two to survey printed copies and prohibit or 
allow.’ 

The Fundamental Constitutions of Carolina, framed in 1669 
by so liberal a thinker as John Locke, author of the ‘‘ Essay on 
the Human Understanding,” and amended by the Ear] of Shafts- 
bury (Anthony Ashley Cooper), contained this section: ‘ Highty. 
Since multiplicity of comments, as well as of laws, have great 
inconveniences, and serve only to obscure and prrplex, all man- 
ner of comments and expositions on any part of these funda- 
mental constitutions, or on any part of the common or statute 
laws of Carolina, are absolutely prohibited.” This, however, did 
not reach the extreme found in Virginia when Lord Culpeper, the 
Governor, matched Berkeley in his horror of printing. The rec- 
ord says: “February 21st, 1682. John Buckner, called before 
the Lord Culpepper and his councel, for printing the laws of 1680 
without his excellency’s license, and he and the printer ordered 
to enter into bond in £100 not to print anything thereafter until 
his majesty’s pleasure should be known.” That pleasure, as 
signified in the royal instructions of the next year, positively 
forbade the allowance of any printing press in the colony. 

In Carolina they were not to discuss the law. In Virginia they 
were not to know what it was. 

In Massachusetts they were not to know how it was made. 
An entry in the Journal of the lower House, June 11, 1644, reads: 
“Tt is ordered, that Mr. Speaker, Captain Cooke, & Mr. Dum- 
mer are chosen a committee to consider of & to draw upp an or- 
der to prevent the members of this howse from discloseinge any 
of ye private businesses thereof abroade.” ° 

The newspapers of colonial times at first got into trouble by 
their treatment of public affairs, but with the Revolutionary 
epoch came a wiser conception of the relation between the people 
and their servants, making it natural and common for the press 
both to report and to criticize public transactions. To be sure, 
the Federal Convention sat behind closed doors, and the public 
did not learn of its debates for many years, but that was an ex- 


1 Records of the Colony of the Mass. Bay in N.E., tv, pt. 2, p. 73. 
2 Thid., 141. STbid., Wi, -7< 
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ceptional crisis. There was ground for the fear that publication 
from day to day would hamper the members and embroil the 
public. A complete Constitution was their task, and until it 
could be submitted, little was to be gained and much might be 
lost by fragmentary criticism. 

The first Congress began with having the debates of the House 
reported by short-hand writers and printed in the “Congressional 
Register,” an unofficial publication, and in the newspapers. 
The reporters were allowed access to the floor of the House, and 
generally had seats in front of the Speaker’s platform. The Rep- 
resentatives frequently complained that the reports published 
were “glaring deviations from the truth” and full of “great mis- 
conceptions,” often ‘‘distorting the arguments from the true 
meaning,” and “imputing to some gentlemen arguments con- 
tradictory and foreign to the subject, and which were never ad- 
vanced.”’ At last a motion was made to prohibit the publication 
of reports. This was discussed with considerable earnestness, 
and then was withdrawn “with the hope that the reporters and 
printers would be more cautious in the future as to their publica- 
tions, and study a greater degree of accuracy and impartiality.” * 

It took the Senate longer to accept and then court publicity. 

That body for several years sat in secret session and, apart from 
its meager executive and legislative Journals, had the policy of 
placing as little of its proceedings as possible in printed and ac- 
cessible form. Later, when public opinion constrained a change 
‘in policy, it was years before it showed a marked inclination to 
‘print freely its reports or documents.” Up to 1802 men who 
went to the Senate to take notes found it impossible to report 
debates. Their place was with the public in the upper gallery, 
so far removed from the floor of the chamber that they could 
not hear what the Senators said. Then the editor of the ‘ Na- 
tional Intelligencer ”’ was assigned a place on the floor, where 
he could both hear and see all that was said and done. He was 
a Republican; the Federalists, therefore, when the Yeas and 
Nays were taken, disgraced themselves by attempting to keep 
him out.’ 

In the same year the House adopted a rule for the admission 


1J. W. Moore, The American Congress, 127. 

2 Gen. A. W. Greely, ‘‘ Public Documents of Early Congresses,’ Am. Hist. 
Assn., Annual Report for 1896, 1, 114. 

3 McMaster, Hist. of the People of the U.S., 11, 607. 
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of stenographers. Previously they had been admitted at the will 
of the Speaker, and in the debate over the rule it was charged 
that the Speaker had used this power arbitrarily, sometimes 
going to the extent of suppressing the publication of speeches. 
Suspicion of favoritism cropped up again in 1813 when Speaker 
Henry Clay was charged with excluding a stenographer for 
partisan reasons, but Clay’s explanation satisfied the majority. 

Stenography had not then been brought to the point where 
adequate reports could be expected. When Daniel Webster 
pronounced that greatest of his orations, the reply to Hayne, 
although it was after long and profound study of the subject, yet 
it was without opportunity for immediate preparation, and he 
was forced to speak from a brief that covered hardly more than 
a modern sheet of note-paper. Mr. Seaton — with this brief, 
with imperfect and detached notes, taken by a method of his own 
which would now be discarded as useless, with the help of his 
wife who had listened to the speech and could recall its most 
striking passages, and with the aid of Webster’s own recollec- 
tions — undertook the work of writing out this unsurpassed 
effort. Friends who were listeners were called in, and paragraph 
after paragraph was submitted to the test of their memory, and 
altered or rewritten as doubts were thrown on the accuracy of 
the original draft. They were called in also to aid in the choice 
of phrases and sentences the most impressive, regardless of the 
original notes. It was not until a month after delivery that this 
work of reproduction was completed and the speech published 
first, even in a Washington newspaper, ! as it now appears. 

The publication of verbatim reports of the proceedings of 
Congress was systematically begun about the middle of the 
century. Ben: Perley Poore, whose long acquaintance with pub- 
lic life in Washington ought to have made him a competent 
critic, thinks this unquestionably had a disastrous effect upon 
the eloquence of Congress, which no longer hung upon the ac- 
cents of its leading members, and rarely read what appeared in 
the report of its debates. “Imitating Demosthenes and Cicero, 
Chatham and Burke, Mirabeau and Lamartine,” he says, ‘the 
Congressmen of the first fifty years of the Republic poured forth 
their breathing thoughts and burning words in polished and 
eloquent language, and were listened to by their colleagues and 
by spectators so alive to the beauties of eloquence that they were 

1 Henry L. Dawes, ‘‘Has Oratory Declined?” Forum, October, 1894. ~ 
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entitled to the appellation of assemblages of trained critics. 
The publication of verbatim reports of the debates put an end to 
this, for Senators and Representatives addressed their respective 
constituents through the Congressional Globe.” ! 

It may well have been that the change had some effect of this 
sort, but since much the same sort of change has taken place in 
Parliament, perhaps altered conceptions of the purpose and 
method of addressing legislative bodies may have had something 
to do with it. No lawmaking assembly of English-speaking men 
would to-day endure the sort of oratory that was effective a 
hundred years ago. There can be little doubt, however, that 
verbatim reporting incites prolixity and interferes with the 
speedy transaction of business. “It is a singular fact in the his- 
tory of all legislative assemblies,” General Butler observed, 
“that not much is actually done where the proceedings are offi- 
cially reported. In the United States Senate there is more done 
in the few days of secret or executive session, where no speeches 
are reported, than is done during the whole session, in open 
Senate where the proceedings and speeches are published day 
by day, with very little profit to anybody.” ? Here, too, may 
be exaggeration, but it has a kernel of accuracy. 

In view of these considerations there was ground for surprise 
when one of the wisest public men of our day, Elihu Root, urged 
on the New York State Convention of 1915 that it should rec- 
ommend a constitutional provision requiring the Assembly to 
keep a record of its debates. No doubt it was the weight of his 
commanding influence that led the Convention to accept his 
view. The provision, however, went by the board with all the 
rest of the recommended changes. 

Mr. Root’s experience and sagacity call for attention to his 
argument. ‘‘This measure,” he said, ‘‘is designed to make the 
reasons for action on the part of the Legislature matters of public 
record. It is designed to enable the people of the State to know 
why the Legislature passes bills and why it refuses to pass bills. 
It is designed to restore the art of debate to the Legislature. It 
is designed to make the Legislature of the State an avenue of 
preferment, so that able and ambitious young men of the State 
may seek places in the Senate and Assembly in order that they 
may demonstrate their capacity and become known to the peo- 
ple of the State. As it is now, no one knows what the Legislature 

1 Reminiscences, 1. 301. 2 Gen. B. F. Butler’s Book, 118. 
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is doing or why it is done except as the quite limited news articles 
in the public press are spread through the State. I see no rea- 
son why this great State of eleven millions of people should per- 
mit its Legislature to do its business in such a way that there is 
no means of knowing the reasons for its action.” 

“We ought to dignify the Legislature of this State,” Mr. Root 
further said. “We ought to seek to make it respected and 
honored. We ought to treat it as being worthy of attention by 
the people of the State. We ought to proceed on the theory that 
the arguments that are made here, for and against measures of 
public interest, are worth being known to the people of the State. 
This amendment will tend in that direction. It is something we 
cannot expect the Legislature itself to do.” 

The Convention adopted Mr. Root’s amendment without 
opposition. Yet something could have been said on the other 
side. Starting with the premise that the newspapers live by 
printing what readers want to read, it might have been pointed 
out that newspapers no longer print anything but the most 
fragmentary reports of the proceedings of our lawmaking bodies, 
State and Federal. If any considerable number of readers now 
wanted more, it is sure that their demand would be met by the 
press. Therefore it is safe to predict that no considerable num- 
ber of the people would inform themselves about legislative 
doings if verbatim reports were accessible. Almost nobody 
reads the ‘Congressional Record” thoroughly. Few even turn 
its pages. As a record, it has the value of all records to the stu- 
dent and historian. But its influence on current opinion is small. 
Verbatim reports of debate in State Legislatures would be no 
more effective in that particular. They would not be read at the 
time of publication or soon after save by hostile candidates for 
office, hunting for sentences which, detached from the context, 
might serve to hold a rival up to ridicule or scorn. 

Governor Emmet O’Neal of Alabama has approached the 
question from the point of view of one who evidently thinks 
something is to be gained by holding individual members to ac- 
count for the acts of a whole Legislature. “The legislative Jour- 
nals furnish very meager information,” he says, ‘‘and it is very 
difficult by their examination to ascertain the responsibility of 
each member for the laws that are enacted. The publication, 
therefore, of a stenographic report of the debates would keep the 
public fully informed as to the record of each member, and fur- 
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nish a simple method by which responsibility for each law could 
be readily. ascertained. Publicity is the most efficient remedy for 
many of the evils of legislative assemblies. Such a publication 
would tend to make the individual legislator more careful in the 
discharge of his important duties.” } 

If we accept the theory of individual responsibility for legisla- 
tion, there is weight in this, but its importance dwindles when 
you remember that many bills held obnoxious by some persons 
are never debated at all on the floor, and that in the case of 
others the members most responsible may not share in the public 
debate. Committee discussion would also have to be reported if 
real responsibility were sought. 

There is one value to verbatim reports upon which Mr. Root 
and Governor O’Neal did not touch. As years pass and the rea- 
sons that led to this or that law go out of mind, it sometimes be- 
comes of great importance to recall them. To illustrate: The 
Massachusetts Primary Election Law of 1903 probably could 
not have been enacted had it not promised to remedy the evil of 
caucus packing, that art by which the nominations of one party 
are modified by the votes of members of another. The evil had 
become flagrant and the law in question brought it to an end. 
A decade and a year passed, the public forgot, a new crop of law- 
makers forgot or did not know, and the Legislature gave the 
people the chance to vote on substituting what is known as the 
“open primary,” where the voters of any party may if they 
please join in selecting the candidates of some other party. The 
people voted the change. They tried it just one year. Precisely 
the same old evils revived. Then the people voted to go back to 
the system they had discarded. Perhaps this waste of effort and 
whatever harm accompanied it could not have been avoided, 
but there would have been more chance if the debates of 1903 
had been accessible. 

Where, as in a State like Massachusetts, important problems 
are often debated through a series of years before action is 
achieved, a record of debates would put at the command of each 
Legislature in turn the informatory material previously gathered 
and used by debaters. 

For these reasons, in addition to some of those urged by Mr. 
Root, any Legislature might well afford to follow the example of 
the New York Assembly, which provided by its rules for an 

1“ Distrust of State Legislatures,’’ No. Am. Review, May, 1914. 
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official stenographer, whose notes are to be filed with the Clerk 
and form part of the archives of the House. A member can get 
a transcript of his remarks or any of the debate by paying ten 
cents a folio, which the stenographer gets in addition to his fixed 
compensation. 

For most of the practical purposes it will be found quite suffi- 
cient to have a typewritten transcription filed in the State Li- 
brary, without going to the expense of printing and publishing. 
If at the time or afterward it should seem desirable to have cer- 
tain speeches or debates put in print, it would not be impossible 
to provide for this by separate documents, under some system 
not open to serious abuse. A few hundreds, or even a few thou- 
sands of dollars spent in this way each year would be amply re- 
paid in the course of time by facilitating or bettering legislation, 
and in case of real need by enlightening the public. 

Other and more important considerations affect the reporting 
of debates in Constitutional Conventions. There the personal 
factor does not enter to a material degree. Delegates will not 
stand for reélection, will not be rewarded or punished for what 
they may say, except by the shadowy influences of reputation. 
The paramount concern is not who said it, but what was said, 
for to this, if it be helpful, the courts will look for help in con- 
struing the fundamental law. More than two scores of cases 
could be cited in which the highest courts of various States have 
accepted the debates of Constitutional Conventions as evidence 
of what was meant by amendments there adopted. The judges 
have indeed characterized the printed copies of the debates as 
“the most unequivocal proof.”’ For this reason alone, if for no 
other, the proceedings of such conventions should be carefully 
preserved in full. 

The publication of speeches in a form essentially different 
from that in which they were delivered, or of speeches that were 
in fact not delivered at all, presents a different question. As far 
as I am aware, the practice is confined to Congress. Complaint 
about it appeared in 1852, and since then it has been the subject 
of intermittent criticism. The House of Representatives is the 
offender, if there be offense, for it has not been the custom of the 
Senate to permit members to ‘‘extend”’ their remarks in the 
“Congressional Record.” A Senator may delay the publication 
of a speech, for revision, which sometimes goes to the point of 
embellishment, and he may get permission to add quotations or 
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statistics, but the burden of the speech is presumed to be as it 
was spoken. Representatives, however, under a formal per- 
mission “ to revise and extend,” rarely fee upon the request 
for unanimous consent, elaberate into long addresses remarks 
that were very brief, or even perpetrate what appear to be ora- 
tions when not a word has been spoken. 

Two or three times the Senate has asked the House to abandon 
the practice, but in vain. The Senatorial attitude, however, has 
not been so virtuous as it seems. The Senate is less than a quar- 
ter as large as the House, and its members can say all they want 
to on the floor. The size of the House precludes such freedom of, 
speech. There is not time for everybody to be heard. 

If it were true that speeches in the greatest forum of the land 
might properly have no other purpose than to affect the vote of 
the House on the question at issue, then there would be no ex- 
cuse for the printing of sentences never spoken. That, however, 
is not true. A legitimate function of Congress or Parliament is 
to develop and disseminate information on questions of wide-. 
spread public interest. In most of the national assemblies the 
end is accomplished in part by questions addressed to the Minis- 
ters and the replies thereto, for which a definite period of the 
sittings is used. This allows the discussion of many topics that 
may not be related to the immediate work. The lower branch of 
Congress permits nothing of this except in the course of what is 
known as “general debate” on the measure happening to be 
before the House. Unless this general debate is by special rule 
or agreement restricted to the subject of the measure, those 
members getting ‘‘time”’ through the favor of the two commit- 
tee members leading the fight for and against the bill may talk 
upon any subject that suits their pleasure. Their allotments of 
time usually being small, the speakers naturally wish to round 
out their speeches for publication. 

Also it often happens that men who in the course of running 
debate have been cut short by the five-minute rule feel 
that justice to their reputations calls for the privilege to expand 
what they have said before it reaches the eyes of their constit- 
uents. 

With the actual conditions in mind, it will be seen that there is 
really but slight ground for criticism if the practice is kept within 
reasonable limits. The trouble is that such limits cannot be 
formulated. They must be left to the conscience and the com- 
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mon sense of the individual member, which inevitably results in 
more or less abuse of the privilege. 

Former Speaker Champ Clark said in his ‘Quarter Century of 
American Politics” (1, 359) that for a long time he was opposed 
to members printing in the ‘‘ Record ”’ words, editorials, articles, 
and speeches not delivered in the House; but he finally changed 
his mind. ‘I concluded that it was preferable to let them be 
printed rather than be compelled to listen to them.” More 
seriously he went on to give another reason, namely, that some 
speeches printed in the “Record,” though never delivered in 
Congress, are of much value, the most remarkable case perhaps 
being that of the famous Silver speech of John G. Carlisle, most 
frequently quoted of all his addresses. Carlisle wrote it in the 
quietude of his library and inserted it in the “Record” under a 
blanket leave to print granted to all members on a particular bill. 

On the whole I am inclined to think that there would be a bal- 
ance of gain if delayed publication were prohibited. Were the 
members restricted to such extension of remarks as they could 
attend to between the receipt of the stenographer’s transcript 
and the last hour that evening for turning in copy, much would 
be gained. The deceptive publication of alleged speeches, of 
which not even the germ has been part of the actual proceedings 
of the House, seems to me indefensible. If such matter ought to 
be circulated at the public expense, let it not be under false col- 
ors, but let it go out honestly in pamphlet form if approved by 
the Committee on Printing. The result of such a course would 
undoubtedly be to save some considerable part of the half mil- 
lion dollars and more that the ‘Congressional Record” now 
costs every year. 

The right to revise ought not to be disturbed. The best of 
stenographers make some slips and the use of machines in tran- 
scribing adds to the danger of misquotation. Figures of speech 
may be changed into banalities, epigrams into commonplaces, 
pathos into bathos. Allusions may be perverted, quotations may 
be marred. Furthermore, every public speaker can legitimately 
correct his grammar and polish his rhetoric before his words 
go into print. Reasonable amplification to make the meaning 
clearer is surely permissible, and the omission of redundancies is 
above question. In brief, a speaker may fairly do at any rate 
what a copy editor would do, and something more, for the 
speaker knows what he meant to say, and this it is that really 
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concerns the reader. How far the reviser may also recognize 
- what he ought to have said, how far upon reflection he may alter 
the spirit and substance of his remarks, is a matter every man 
must decide for himself. In the House he will get into trouble 
if as a result of his decision he does an injury to a fellow-mem- 
ber. Barring this he may usually indulge his inclination with 
impunity. 

In the excitement of debate men will sometimes say unjust or 
even untruthful things that may do others irreparable injury if 
put into print. Should their publication be permitted? Unfortu- 
nately there is no way to prevent it without a greater mischief — 
the hampering of free speech. Censoring is impracticable. The 
Canadian House was threatened in the session of 1918 with a res- 
olution that would have thrown on the Speaker the duty of 
censoring before publication. Doubtless this was suggested in 
view of the conditions attaching to the World War, then not 
ended. Fortunately the Government did not press for its pas- 
sage. Under no conditions should there be permitted such an in- 
vasion of the rights of representatives. The public welfare de- 
mands the fullest opportunity for criticism, however unfair or 
seemingly dangerous. As for private welfare, every legislator 
must take his chances, relying upon the opportunities for vindi- 
cation, or, in their lack, upon the support of a clear conscience. 
Legislative bodies believe in fair play, and only in extreme cases 
will it be denied. Parliamentary law guarantees the right to rise 
to a question of privilege, and this ordinarily ensures the chance 
to explain or defend, when the attack has been made by one 
member on another. If it has been made upon an outsider, as for 
example on some administrative official, there is no adequate re- 
course for the victim. This is most regrettable, but nobody has 
ever suggested how it can be helped without a worse evil 
through interference with the most precious institution of a re- 
public — freedom of discussion in popular assemblies. 


CHAPTER XV 
VOTING 


Votes may be wholly secret, as when taken by writing; or they 
may be disclosed to those present, as when taken by standing; or 
they may be made known to the public by the record of what 
are known as the Yeas and Nays. 

There has been singularly little discussion of whether, as con- 
cerns a lawmaking body itself, votes should be secret or open. 
The question has rarely come to the front save in the matter of 
the election of presiding officers. The Federal House began with 
electing the Speaker by ballot, and that practice continued up to 
and including the election of James K. Polk in 1837. James 
Buchanan had suggested change to voice vote in 1826 and the 
matter received much discussion in 1829, but not till the long 
contest of 1839 did the opponents of secrecy prevail. In Massa- 
chusetts the ballot was used until within a few years, being dis- 
carded on the occasion of a contest when the dominant party had 
but a narrow margin and feared that if the ballot were secret, 
enough men would trade with the minority to bring it success. 
There can be no question that the advocates of election viva voce 
are gaining ground. More than half the States now direct in their 
Constitutions that elections by the legislature shall be viva voce, 
and to that provision Georgia adds a specific injunction in the 
case of the Speaker. Oklahoma, on the contrary, excepts officers 
and employees of either House from the general provision. The 
requirement of the voice vote appears in the rules of a few Legisla- 
tures, but most of them are silent on the subject. 

Italy goes in the other direction beyond any American require- 
ment by saying in her Constitution (Article 63): ‘‘ Votes shall be 
taken by rising and sitting, by division, or by secret ballot. The 
latter method, however, shall always be employed for the final 
vote on a law and in all cases of a personal character.” 

Secret voting on measures would greatly embarrass those law- 
makers who are averse to doing their own thinking. Such there 
have always been in legislative bodies; such there always will 
be. Dr. Johann David Schoepf, who traveled through several 
of the States in 1783-84, found in the Pennsylvania Assembly 
a group of German-born members. He was not complimentary 
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to his brethren. ‘When the votes are to be taken,” he wrote, 
“those in the affirmative rise, and those in the negative remain 
sitting. The members of German descent (if, as is sometimes 
the case, from a lack of thorough readiness in the English lan- 
guage they either do not properly grasp the matter under dis- 
cussion or for any other reason cannot reach a conclusion) are 
excused for sitting doubtful, until they see whether the greater 
number sits or stands, and they do the same so as always to keep 
with the largest side.” ! 

It is to be wished that no worse an explanation than that of 
unfamiliarity with language were ever possible. On the other 
hand, it would not be fair to ignore the fact that every wise legis- 
lator knows he is not expert in every matter on which he must 
vote. Often he must rely on the judgment of those in whom he 
puts confidence. He will be inclined to ‘follow the committee” 
unless he has some reason for mistrusting its advice. If the com- 
mittee is divided, he will look to men either in or out of the com- 
mittee upon whose wisdom he thinks he can rely. So when he has 
not heard the debate or the debate has not clarified his mind, he 
is not to be wholly condemned if he watches to see how some 
others vote and allows their course to shape his own decision. 

As for the public, if it were best to delegate authority in full to 
representatives, and to hold them responsible only for results, 
then there would be no occasion to know anything about,the de- 
tails of their work. The ideal illustration of this is the Federal 
Convention of 1787, which sought to be judged solely on its prod- 
uct. The people of its time were not permitted to know either 
what any of its members said or how they voted. Yet that very 
Convention recommended the following paragraph for govern- 
ing the Congress it proposed and this has ever since been the 
constitutional provision: “‘ Each house shall keep a journal of its 
proceedings, and from time to time publish the same, excepting 
such parts as may in their judgment require secrecy; and the 
Yeas and Nays of the members of either house on any question 
shall, at the desire of one fifth of those present, be entered on the 
journal.” ; 

At the start of the Convention, when the committee to prepare 
standing rules and orders made its report, Rufus King objected 
to that rule which would have authorized any member to call for 
the Yeas and Nays, and have them entered on the minutes. ‘He 

1 Travels in the Confederation, 1, 383. 
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urged,”’ Madison tells us, ‘that, as the acts of the Convention 
were not to bind the constituents, it was unnecessary to exhibit 
this evidence of the votes; and improper, as changes of opinion 
would be frequent in the course of the business, and would fill 
the minutes with contradictions.” Colonel Mason seconded the 
objection, adding that “such a record of the opinion of members 
would be an obstacle to a change of them on conviction; and in 
case of its being hereafter promulged, must furnish handles to 
the adversarics of the result of the meeting.” ! 

The next day Charles Pinckney presented his Plan. It pro- 
vided for the Yeas and Nays in Congress, leaving blank the num- 
ber of members who might get them. Nothing more appears on 
the subject until the report of the Committee on Detail, Au- 
gust 6, which provided for the Yeas and Nays at the desire of one 
fifth of the members present.2,> When this was reached in the 
course of debate, Gouverneur Morris urged that if the Yeas and 
Nays were proper at all, any individual ought to be authorized to 
call for them. He made a motion to that effect and Edmund 
Randolph seconded it. Roger Sherman had rather strike out the 
Yeas and Nays altogether. “They have never done any good, 
and have done much mischief. They are not proper, as the rea- 
sons governing the voter never appear along with them.”’ Oliver 
Ellsworth was of the same opinion. Nathaniel Gorham was op- 
posed to allowing a single member to call for the Yeas and Nays, 
and recited the abuses in Massachusetts: first, in stuffing the 
Journals with them on frivolous occasions; secondly, in mislead- 
ing the people, who never know the reasons determining votes. 
The motion of Morris to amend was disagreed to, nem. con., and 
the next day the provision was agreed to, also nem. con. 

With such little controversy was established a practice that 
has come to play a most important part in the lawmaking ma- 
chinery of the land. 

It will be observed that the debate proceeded as if the practice 
was already familiar. So it may have been, but the evidence to 
that effect is strangely scanty. Little is known of its origin. It 
has been called an American practice rightly enough, for it 
reached maturity here long before it gained strength elsewhere. 
Not until 1836 was it accepted by the British Parliament. Yet 
there are traces of it in England long before. R. Palgrave says 
that the first publication of division lists of Parliament occurred 

1 Elliot’s Debates, v, 124. 2 Tbid., 407. 
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in April, 1641, when the names of those who had voted against 
_ Strafford’s attainder were posted up as “‘betrayers of their coun- 
try,” and a like document emanated from the other side. Porritt 
says it was at the dissolution of 1679 that division lists were for 
the first time published as electioneering literature, unofficially. 
Macaulay says it was at the election of 1690, when the Whigs 
circulated a list of Tories who had voted against declaring the 
House vacant, and the Tories a list of Whigs who had supported 
the Sacheverell clause. In 1696 the Commons declared the 
printing of the names of a minority a breach of privilege, as de- 
structive of the freedom and liberties of Parliament. Burke in 
1770 advocated the official publication of divisicn lists. In 1782 
they were again published unofficially as electioneering literature. 

It was not, however, until 1836 — four years after the passing 
of the Reform Act — that the House of Commons adopted what 
May calls the wise and popular plan of recording the votes of 
every member; and publishing them, day by day, as part of the 
proceedings of the House. ‘‘So stringent a test had never been 
applied to the conduct of members; and if free constituencies 
have since failed in their duty of sending able and conscientious 
representatives, the fault has been entirely their own.” * And 
Bryce says that until 1836 one party remained in the House 
while the other retired into the lobby, and only the numbers 
were recorded. Much dislike was at first evinced to the new 
plan, and the tellers sometimes found it difficult to ascertain the 
names of members as they walked past them. At present the 
tellers merely count the numbers, and the names are taken by 
four division clerks.* 

In some Parliaments the divisions waste an inordinate amount 
of the time of the House. For instance in 1909 their number 
reached a total of 920. That this was an abuse of partisanship 
may be inferred from the fact that in the war period the total 
went as low as thirty-four. For the last twenty years the average 
has been about 350. 

In Belgium ‘the vote on a law as a whole shall always be by 
roll-call and viva voce vote.” 

The origin of the practice in America might usefully busy 
some candidate for a doctorate with time and patience enough ta 


1 The Unreformed House of Commons, 1, 587. 
2 History of England, chap. xv. 3 May, Const. Hist. of England, 1, 407. 
4 The American Commonwealth, 1, 45, note. 
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explore the manuscript Journals of the colonial assemblies. 
Eis H. Roberts says in his ‘New York” (1, 281) the Yeas and 
Nays were first recorded in that State in the Assembly chosen in 
June, 1737. Examination of a volume of the Massachusetts rec- 
ords for an early period of the Revolution does not show me any 
list of Yeas and Nays. On the other hand, among the rules 
adopted by the Provincial Congress, ten days after Lexington 
and Concord, was this: ‘‘No member shall declare, or question, 
whether it be a vote or not.”’ ! In point of procedure, at any rate 
in Massachusetts to-day, a call for the Yeas and Nays is a step 
in doubting and verifying a vote, the usual practice being for a 
member to doubt the declared result of a voice vote, and after 
that has been verified by the count of a standing vote, for him to 
ask the roll-call. If such was originally the theory, manifestly it 
would be wholly inconsistent with a rule forbidding any member 
to question a vote. 

Pennsylvania seems to have been accustomed to the practice 
almost if not quite from the start. One of the rules adopted for 
its Assembly in 1703 required ‘‘that all Questions put by the 
Speaker to know the Mind of the House by vote, be answered by 
the Members standing up, and saying Yea, or Nay, as they shall 
see meet.” The principle itself, therefore, was not novel when 
the authors of the Pennsylvania Constitution of 1776 gave any 
two members the right to require “‘ Yeas and Nays,” a right that 
has continued for any two until to-day. 

In view of the Pennsylvania provision it must have been an 
oversight that led Cushing to say the practice “appears to have 
been first made use of by the Congress of the Confederation.” 
He goes on to inform us that ‘in the first code of rules promul- 
gated by Congress in July, 1777, there is no mention whatever of 
the subject; but in the following Augusta specific rule was made, 
by which Congress resolved, ‘that if any member chooses to have 
the Ayes and Noes taken upon any question, he shall move for 
the same previous to the president’s taking the sense of the house 
on such question, and, if the motion be seconded, the individual 
members of each State shall be called upon to answer AYE or No 
to the question, which answer shall be entered on the Journal, 
and the question be determined by the majority of States, as the 
majority of votes in each shall make appear.’’’- 


1 Journals of the Provincial Congress, 164. 
2 Law and Practice of Legislative Assemblies, 164. 


VOTING 357 


The Yeas and Nays were first entered in the Journals of Con- 
gress upon the question of General Arnold’s rank, August 9, 
1777, when a majority voted against his being restored. Party 
considerations seem to have entered into the matter. Seven 
States voted in the negative and four in the affirmative. The 
rule was inserted in the code of May, 1778, and again in that of 
May, 1781, and continued in force until the adoption of the Con- 
stitution of the United States. 

Whether or not the practice had gained a foothold in Massa- 
chusetts before her Constitution was adopted, John Adams, who 
wrote that instrument, must have known the congressional use 
of it. He did not follow Pennsylvania in making it a part of the 
ordinary usage of the General Court, but did provide for the 
Yeas and Nays whenever the Governor should return a bill with 
a veto message. In the first session of the House after the adop- 
tion of the Constitution, the privilege of calling for the Yeas and 
Nays was given to any fifteen members. It must have been be- 
tween 1780 and 1787 that the use grew into the abuse of which 
Gorham spoke in the Federal Convention. Now one eighth of 
the members of the House and one fifth of those of the Senate 
may get a roll-call in Massachusetts. Vermont, following the 
lead of Pennsylvania in this as in so many other particulars, di- 
rected the Yeas and Nays in her Constitution of 1777, but be- 
gan by restricting the privilege to one third of the members. In 
1786, however, it gave any member the power to get a roll-call, 
and continued this until 1913, when demand of five Representa- 
tives was substituted, one Senator still having the right. New 
Hampshire, when first making provision for the roll-call, in 1784, 
also put it at the command of any one member, and such is yet 
the rule. In her Convention of 1912 it was moved to amend so 
that the motion of one member for the Yeas and Nays must be 
seconded by ten others, but the resolution was rejected. 

The Conventions of New York and Rhode Island for ratifying 
the Federal Constitution each desired that the Yeas and Nays 
should be had in Congress at the request of any two members, 
but nothing came of the wish. It shows, however, that from the 
start importance was attached to the degree of ease with which 
public record might be secured. Great variety of opinion on this 
point developed as from time to time States came to form and re- 
vise Constitutions, or provide for the matter by legislative rules. 
Confining the analysis to constitutional provisions, it would ap- 
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pear that only Delaware (1792) followed Vermont and New 
Hampshire in giving the right of call to a single member, save 
that Maryland (1851) allowed it to one Senator. Pennsylvania’s 
example of ‘‘two members” has been followed by Kentucky 
(1792) ; Tennessee (1796), changed in 1870 to five; Georgia (1798), 
changed in 1865 to one fifth; Ohio (1802); Louisiana (1812), 
changed in 1879 to one fifth ; Indiana (1816); Illinois (1818), 
changed in 1870 for the lower branch to one fifth ; Alabama 
(1819), changed in 1867 to one tenth; Missouri (1820) ; Florida 
(1838), changed in 1868 to three, and in 1885 to five; Iowa (1846); 
Oregon (1857); Nebraska (1875), changed from three Senators 
or five Representatives at first (1866); South Carolina (1868), 
changed in 1895 to five Senators or ten Representatives; Colo- 
rado (1876); Montana (1889); Wyoming (1889) ; Arizona (1910). 
Three was the number preferred by Mississippi (1817), changed 
in 1868 to one tenth; Texas (1845); California (1849); Nevada 
(1864) ; Idaho (1889). Arkansas (1836) and Utah (1895) made it 
five; and Maryland (1851), five Delegates. 

Connecticut (1818) was the first to copy the congressional 
rule — “‘one fifth of those present.’”? Maine followed (1819); 
then Rhode Island (1842); New Jersey (1844); Virginia (1850); 
West Virginia (1862), changed to one tenth in 1872; North 
Carolina (1868); New Mexico (1910). Michigan, which from 
1835 to 1850 had required one fifth of those present, then 
changed it to those elected, going back in 1908 to those present, 
from a desire to ensure greater publicity for the acts and votes 
of individual members. Undoubtedly it was the same motive 
that led to the choice of one sixth rather than one fifth by Wis- 
consin (1848); North and South Dakota (1889); and Wash- 
ington (1889). Louisiana requires one fifth of those elected. 
Oklahoma went still farther (1907) with permission to one 
fifteenth. 

Presumably to check filibustering, Indiana in 1851 inserted 
the proviso that on a motion to adjourn it should take one tenth 
of the members present to order the Yeas and Nays. Oregon 
copied that in 1857. 

At the beginning of the second third of the nineteenth century, 
various States began to feel the need of a tighter rein on their 
lawmakers. One of the precautions devised was a constitutional 
requirement for the Yeas and Nays on final passage of measures. 
Tennessee appears to have begun this, applying it in 1834 to 
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“every bill of a general character, and bills making appropria- 
tions of public moneys.” Florida in 1838 applied it to all bills, 
and was therein followed by New Jersey in 1844 and New York 
in 1846. Such influential examples led the newer States to copy 
the idea in quick succession. Before the Civil War it had been 
adopted by Illinois (1848), Michigan (1850), Ohio, Indiana, and 
Maryland (1851), Iowa and Oregon (1857), and Kansas (1859). 
Since then it has been adopted by every other State that has 
revised its Constitution, excepting South Carolina, New Hamp- 
shire, and Massachusetts, which would have none of it; North 
Carolina, Georgia, and Mississippi, which applied it to money 
bills only. West Virginia, starting with the proviso, dropped it in 
1872. Texas, which adopted it in 1868, dropped it in 1876. In 
its full application it now prevails in thirty-four States, for 
money bills in four; and the matter is left to the judgment of the 
members in ten—the New England States, West Virginia, 
South Carolina, Texas, and Minnesota. North Carolina has 
since 1868 required three readings of money bills on different 
days, with the Yeas and Nays on the second and third. Louisi- 
ana, since 1879, besides requiring the Yeas and Nays on the pas- 
sage of all bills, has required them on the concurrence by one 
House in amendments made by the other, and on conference 
committee reports. Nebraska put a like requirement into her 
Constitution in 1920, not so much for the sake of publicity as be- 
cause it had been found that in the closing days of the session im- 
portant amendments and conference reports, sometimes carry- 
ing large appropriations, would be accepted by less than a ma- 
jority of all the members elected — the vote required for the final] 
passage of bills in Nebraska as well as in Louisiana. 
Experience under such requirements shows the folly of de- 
manding useless effort from Legislatures. Many bills are of a 
routine nature;many appropriations are perfunctory. It was ab- 
surd to expect that any assembly would waste from ten to 
twenty minutes in a genuine roll-call on each of such things. 
The result has been a widespread evasion of the rule that has 
thrown the rule itself into disrepute. Note, for instance, what 
takes place in New York. ‘The Clerk mumbles through a dozen 
or so names on the list and then announces that the bill has been 
carried by a vote given out approximately as the parties are di- 
vided in the house. Members who wish may transfer their votes 
from the side on which they would normally be announced. The 
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entries on the Journal are made by inserting the party division, 
often with minor modifications. At a recent session, it is re- 
ported, measures were passed by the Assembly in this way, with 
only half a dozen members present, which authorized expendi- 
ture of almost $2,000,000.’ ! In the Senate of that State there 
were in one year (1899) 1235 Yea-and-Nay votes, of which 961 
were unanimous. No sane man would expect a body of sane 
men to use dreary exactitude and painstaking care in calling the 
roll to record 961 unanimous votes. 

An omnibus roll-call consists of calling the roll for a vote on 
several measures at the same time. Governor Hodges of Kansas 
told the Governors’ Conference of 1913 that in the last days of 
the Legislature in his State bills were rushed through by the use 
of this device. Said the Governor: ‘‘A great many legislative 
sins are committed by the omnibus method. Measures that 
meet the positive disapproval sometimes of a majority of the 
House or Senate, are omnibused, when if considered separately 
in either body, their passage would be impossible. I know of 
enactments upon the statute-books that, after passing one 
branch of the Legislature, were objected out of an omnibus read- 
ing and roll call and were never voted on in the Senate at all, but 
were shown afterwards by the Journal as having passed. the Sen- 
ate in the usual legal way.” ? It is with astonishment, incre- 
dulity, and sorrow that one accustomed to the law-abiding habits 
of New England Legislatures learns that such a practice prevails 
anywhere in what he supposed was a civilized country. He 
thereafter finds it more difficult to wield the cudgel in defense of 
American Legislatures. 

In North Carolina when a number of money bills are up for 
consideration, they are put on a separate calendar. On the first 
bill the roll is called and the names are entered on the Journal. 
On the rest only a few names are called. A hundred bills may 
thus be passed, upon which the names of not more than half a 
dozen members will be called, but the whole number will be re- 
corded as having voted for the bill. Evasions of a kindred nature 
are frequent in nearly all States where roll-calls are obligatory, 
regardless of the importance or triviality of the measure. Mis- 
souri tried to meet the temptation by requiring, in 1865, that the 


1C. L. Jones, Proceedings, Am. Pol. Sci. Assn., December, 1913, to January, 
1914, p. 214, citing New York Evening Post, November 22, 1913. 
2 Proceedings, 252. 
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whole list of members should be called, and the names of absen- 
tees noted and published with the Journal. It would be better to 
remedy the situation by removing the requirements from the 
Constitutions, leaving the Legislatures to make such rules as 
they see fit. The New England States have always got along 
satisfactorily without such requirements and it is probable that 
even though they may have once been needed in States where 
lawmaking has at times been conducted on a lower level, the 
standards are now high enough everywhere to let the Legisla- 
tures govern themselves in this matter. 

The utility of the Yeas and Nays for getting an accurate rec- 
ord of a vote is not to be gainsaid. Beyond that, their value is 
an open question. Assuming that it is best for constituents to be 
informed of each act of their representatives, yet it is far from 
certain that records of roll-calls disclose the votes adequately or 
that they accurately inform. There are such things as half truths, 
and often the record of a vote is in effect a half truth. Often it 
fails to show the real nature of the matter decided. Titles of bills 
are necessarily brief and rarely tell the whole story. Again and 
again a legislator will sympathize with a measure, will desire 
what its title purports to give, and yet be compelled to vote 
against it because he knows it is improperly drawn or because he 
thinks it will not accomplish its ostensible purpose or because it 
will also accomplish some other purpose of more harm than 
enough to offset the good. Every legislator has seen a wise bill, 
for which he has voted at one stage, ruined by amendments at 
the next, forcing him to reverse his vote. Or again the time may 
not be ripe for the measure; or some other step ought to be taken 
first; or a measure may be undesirable unless some other measure 
goes with it. Any one of a score of perfectly legitimate reasons 
the public will never know may lead a conscientious and honor- 
able lawmaker to record his vote in a way that will put him ina 
false light, and may bring to him political ruin. 

On the other hand, if we assume that public opinion is a valid 
influence to be kept steadily at work on legislatures, then the 
roll-call is necessary, for it must be recognized that a large pro- 
portion of legislators will vote contrary to their best judgment if 
they fear that otherwise their votes when known will be the basis 
of political punishment or deprive them of the opportunity for 
advancement. Repeatedly voice votes will be reversed on roll- 
call. That is no new aspect of human nature. It is recorded of 
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Philip [V of Spain that he asked the opinion of his Council on a 
certain subject. The opinion was unanimously adverse; where- 
upon the monarch ordered every councillor to send in his vote 
signed with his name, and every vote turned out to be in favor of 
the proposed measure. Francis Lieber, telling the story, adds: 
“The Ayes and Noes have unfortunately sometimes a similar ef- 
fect with us.” ! From this it would appear that Lieber thought 
the result discreditable, and so it was, to the councillors, but 
whether it was unfortunate for the King is another question. 

It is hard to strike the balance. If all legislators were wise and 
honest, able and sincere, the Yeas and Nays would be a useless, 
harmful encumbrance. If all were shifty and self-seeking, stupid 
and dishonest, the Yeas and Nays might be the shield of society. 
But of legislators it is to be said as of mankind at large: 


“There are some that are good and some that are bad, 
Even as you and I.” 


Taking the usual American Legislature, my own judgment 
-would be that were the final vote on bills to be by secret ballot, 
as the Constitution of Italy requires, fewer bills would become 
laws, because more men are by nature conservative than pro- 
gressive, more men dislike than desire change, where their own 
interests are not at stake. In other words, the secret ballot 
would in a democracy impede progress, except at the revolu- 
tionary crises. If really secret, it would lessen corrupt legisla- 
tion, for the buyer would rarely know whether, in the popular 
phrase, the seller had delivered the goods. It would take away 
from the man without conscience one considerable opportunity 
to curry favor with the people. It would relieve the man with 
conscience from embarrassments and menaces that now bring 
disturbing anxieties into his work. It would conduce to inde- 
pendent exercise of judgment, and that means the virtues as well 
as the dangers of self-reliance. On the whole, we should have 
better legislators and a net loss in useful legislation. 

Some of the harm done by Yea-and-Nay records would be 
avoided were it practicable to accompany them with explana- 
tions. The idea is ancient. From time immemorial the peers of 
the English House of Lords have had the right to add to their 
votes a record of their opinion, and the grounds for it, by a “ pro- 
test,’”’ which is entered in the Journal, together with the names 


1On Civil Liberty and Self-Government, 263. 
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of all the peers who concur. The earliest instance on record of a 
protest with reasons is of September 9, 1641; but the practice of 
simple protests without reasons is more ancient. Lord Claren- 
don says in speaking of this practice: “It was an old custom and 
privilege of the House, that upon any solemn debate, whoever is 
not satisfied with the conclusion and judgment of the House, 
may demand leave to enter his protestation, which must be 
granted.”’ He adds that in 1641 the custom arose of the minority 
entering their protestations in trivial cases, and “they altered 
the form, and instead of short general entries, caused the matter 
of the debate to be summed up.” This, however, met with ob- 
jection.' 

That the custom was then thoroughly familiar to Englishmen 
is indicated by the appearance in that same year of a paragraph 
in the Body of Liberties of Massachusetts Bay, declaring that a 
minority in “any Court, Councell or Civil Assembly” were to be 
at liberty ‘‘to make their contra Remonstrance or protestation 
in speech or writing, and upon request to have their dissent re- 
corded in the Rolles of that Court. So it be done Christianlie and 
respectively for the manner. And their dissent onely be entered 
without the reasons thereof, for the avoiding of tediousness.”’ 

Note that last clause. Human nature appears to have shown 
much the same characteristics in the lawmaking assemblies of 
the seventeenth century that we smile at or worry about in the 
twentieth. 

Four years later the Deputies restricted the privilege further. 
“Ttt was resolved upon the quaestion, by vote,” the record reads, 
“that no member of this howse shall have liberty henceforward 
to enter his contradicent to any vote that shall passe this howse 
in the absence of such memhers, when such absence is occacioned 
by their oune private occacions.”’ # 

When our fathers came to devise governments for the States, 
this old idea still appealed to the sense of fair play. So the Penn- 
sylvania Constitution of 1776, giving any two members the 
right to require the Yeas and Nays, further said, “and when 
the Yeas and Nays are so taken every member shall have 
the right to insert the reasons of his vote upon the minutes, if he 
desire it.”” North Carolina said in that same year: “‘ Any member 
of either House of General Assembly shall have liberty to dissent 


1H. Cox, Institutions of the British Govt., 143. 
2 Records of the Colony of the Mass. Bay in N.E., m1, 19. 
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from, and protest against any act or resolve, which he may think 
injurious to the public, or any individual, and have the rea- 
sons of his dissent entered on the Journals.”” Vermont in 1777 
gave its Council members the right to have their dissent entered 
on the Journal, with reasons, and in 1786 gave it to any member 
of the lower branch. New Hampshire embodied the same idea in 
the Constitution of 1792. A dozen other States have copied it in 
one form or another. For instance, Ohio in her first Constitution 
(1802) said: ‘‘Any two members of either House shall have lib- 
erty to dissent from and protest against any act or resolution 
which they may think injurious to the public or any individual, 
and have the reasons of their dissent entered on the Journals.” 
In 1851 this was changed to read: ‘‘ Any member of either House 
shall have the right to protest against any act, or resolution 
thereof; and such protest, and the reasons therefor, shall, without 
alteration, commitment, or delay, be entered upon the Journal.” 

In North Dakota, by rule, ‘‘when a member rises to explain 
his vote upon any measure before the House, while the roll-call 
is in progress, his words shall be taken down by the stenographer 
and printed in the Journal; and upon request a member may 
have his remarks upon any question taken and extended on the 
record.” In Georgia, also by rule, on all questions except such as 
are not debatable, on the call of the Yeas and Nays a Senator 
may as a matter of right have five minutes, and a Representative 
three, in which to explain his vote. In other language the Kansas 
Senate makes the same provision. On the other hand, the rule of 
the Florida House says, ‘‘no member shall be permitted to ex- 
plain his vote during call of the roll, but he may reduce his 
explanation to writing and the same may be spread upon the 
Journal.” 

Unfortunately, for some reason not quite clear, such provi- 
sions have in practice had little efficacy. They do not protect 
candidates for reélection against unfair use of the record. Prob- 
ably such protection is impossible. As long as any record exists, 
it can be distorted and misrepresented by a vicious rival or a 
dishonorable newspaper. ‘There is no remedy save in developing 
the spirit of fair play in politics. 


THE Eruicat PHASE 


Nosopy without experience in a lawmaking body appreciates 
the variety and complexity of the considerations involved in 
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voting. Many a question must be examined in its relation to 
other questions, and of these the observer from the outside may 
be wholly ignorant. The remedy proposed for an evil may not 
seem to the voter the best remedy; or defect in detail may over- 
balance the merit of the principle; or the time may not be op- 
portune. If a proposal is repugnant, should votes on amend- 
ments be cast with an eye to making it more obnoxious in the 
hope that in the end it will be defeated, either at once, or in the 
other branch, or by a veto? Should a law disliked and found 
defective be made workable? 

One man so strongly opposes a ee that he declares: ‘‘In 
my opinion this is bad and therefore I cannot conscientiously do 
anything that will even help it to be better.” 

Another man says: “I, too, think it bad, but in my judgment 
it is inevitable, and I will do what I can to lessen its injuries.” 

Which is the wiser statesman? 

To illustrate: If the electorate by mass vote is to say Yes or No 
to a measure, can any political proposition be clearer or sounder 
than that they should know what the measure is? Twice a bill 
to secure this, by furnishing to each voter a copy of every meas- 
ure submitted for referendum, met the unanimous approval of 
the Joint Committee on Election Laws of the Massachusetts 
Legislature, the House Committee on Ways and Means, the 
Senate Committee on Ways and Means — three separate com- 
mittees — and the House itself. Twice it was defeated in the 
Senate by the opposition of one man so bitterly opposed to the 
referendum that he was bound to block anything which might 
make it workable. He could not see that the use of the referen- 
dum was sure to grow, or seeing, would not share in helping it 
even in the most indirect way. Was his the part of statesman- 
ship? 

Such are some of the more serious questions that bring anxiety 
to the lawmaker. The relations of the chamber bring others not 
so perplexing in the abstract, but in practical effect even more 
awkward. When may one vote against the majority of his fellow 
partisans? When may he risk impairing the prestige and influ- 
ence of his committee? 

Apropos of one of these problems, it may be worth while re- 
peating here a reminiscence by Senator George F. Hoar, relating 
to his colleague from Massachusetts. ‘I should like,” said Mr. 
Hoar, “‘to put on record one instance of the generosity and affec- 
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tion of Mr. Dawes. He had not voted when his name was called, 
expecting to vote at the end of the roll-call. He meant to vote 
against the passage of the bill over the veto. But when he heard 
my vote for it, he saw that I was bringing down on my head a 
storm of popular indignation, and made up his mind that he 
would not throw the weight of his example on the side against 
me. So, contrary to his opinion of the merits of the bill, he came 
to my side and voted with me. 

“T suppose a good many moralists will think that it is a very 
wicked thing indeed for a man to vote against his convictions on 
a grave public question, from a motive like this, of personal 
' friendship. But I think on the whole I like better the people who 
will love Mr. Dawes for such an act, than those who will con- 
demn him. I would not, probably, put what I am about to say 
in an address to a Sunday-school, or into a sermon to the inmates 
of a jail or house of correction. I cannot, perhaps, defend it by 
reason. But somehow or other, I am strongly tempted to say 
there are occasions in life where the meanest thing a man can do 
is to do perfectly right. But I do not say it. It would be better 
to say that there are occasions when the instinct is a better 
guide than the reason. At any rate, I do not believe the record- 
ing angel made any trouble for Mr. Dawes for that vote.” ! 


PERSONAL INTEREST 


It isan ancient rule that members of a lawmaking body shall not 
vote on matters in which they have a personal interest. Jeffer- 
son, referring to Hatsell, said: ‘Where the private interests of a 
member are concerned in a bill or question, he is to withdraw. 
And where such an interest has appeared, his voice has been 
- disallowed, even after a division. In a case so contrary, not only 
to the laws of decency, but to the fundamental principle of the 
social compact, which denies to any man to be a judge in his own 
cause, it is for the honor of the House that this rule of immemo- 
rial observance should be strictly adhered to.” 

The House of Commons has a distinct rule on the subject, 
covering direct pecuniary interest, which must be immediate and 
personal, and not merely of a general or remote description. In 
1796 a general resolution was proposed in the Lords, ‘That no 
peers shall vote who are interested in a question ’”’; but it was not 
adopted. Presumably, however, such a resolution was deemed 

1 Autobiography of Seventy Years, 11, 8. 
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unnecessary, on the ground that the personal honor of a peer 
would prevent him from forwarding his own pecuniary interests 
by his votes in Parliament. By standing order, No. 178, Lords 
are “exempted from serving on the committee on any private 
bill wherein they shall have any interest.”’ } 

If any legislative body in the United States lacks a formal rule 
on the subject (no such lack has come to my notice), it is either 
because parliamentary law is properly assumed to cover the 
matter, or else because constitutional provision is held to suffice. 
In 1873 Pennsylvania put into her Constitution: ‘‘A member 
who has a personal or private interest in any measure or bill 
proposed or pending before the General Assembly shall disclose 
the fact to the House of which he is a member, and shall not vote 
thereon.” A dozen Constitutions now say much the same thing. 

On the face of it the Pennsylvania rule appears simple, clear, 
and eminently reasonable. Yet a moment’s study of it brings 
trouble. What means the “or’’? Does it differentiate ‘per- 
sonal” and “private”? Wherein do they differ? The uncer- 
tainty led the Pennsylvania Commission on Constitutional 
Amendment and Revision in 1920 to advise that “personal or” 
be omitted. “The distinction sought to be made,” said the Com- 
mission, ‘‘is between public and private interests. A personal 
interest, as, for instance, a personal interest in a particular hos- 
pital seeking an appropriation, is not objectionable, and it was 
not the intent of the section that a member should expose such 
a personal interest to the House of which he is a member.” 

The cutting out of ‘‘personal or’”’ might help, at least to the 
extent of relieving us from trying to define “personal,” but the 
Commission was far afield if it thought that ‘‘private” woul 
present no uncertainty. As a matter of fact with the prospect of 
the individual interpretation and application of that word begins 
one of the most difficult and embarrassing struggles that may 
torment the conscience of a scrupulous lawmaker. He must 
settle it for himself. With rare exceptions presiding officers have 
refused to guide or admonish, and assemblies have refused to 
dictate. Points of order, however, have of late years not been 
wanting, and in connection with them the subject has been much 
discussed by presiding officers and on the floor. 

The matter began to be really troublesome when in the first 


1 Sir Thomas Erskine May, Law, Privileges, Proceedings, and Usages of Parlia- 
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half of the last century the spread of the corporation system 
involved large numbers of men in relations going far beyond the 
narrow limits of activity and interest to which society had been 
accustomed. The resulting difficulty seems first to have shown 
itself in 1830, when two members of the National House who 
were stockholders in the United States Bank were excused from 
voting on the renewal of its charter. Yet though the question 
was thus brought to notice, and though in the course of the ex- 
citing controversy over the Bank it might have been expected 
that the strong partisan jealousies aroused would lead to re- 
monstrance against the votes of other members known to be 
stockholders, it does not appear that any point of order was 
raised. Speaker Robert C. Winthrop of the Massachusetts 
House, who had occasion to discuss the subject in an exhaustive 
ruling made February 19, 1840, said the rule seemed to have 
been regarded as altogether too odious and arbitrary to be put 
forcibly into operation. It seemed to have been left to operate 
upon individual conscience, inducing members to decline voting 
of their own accord, whenever they felt they were liable to be 
swayed from the discharge of their duties by their private in- 
terests, or whenever, perhaps, they were unwilling to incur the 
suspicion of being thus swayed. 

Mr. Winthrop believed it to be a rule of doubtful constitu- 
tional justice, in derogation of the rights of the members, ad- 
verse to the equality of the representative system, and one which, 

-unless carefully limited, was capable of being wrested to the 
worst of purposes. His own disposition would be never in any 
case to apply the rule to a case of corporate interest. Corpora- 
tions had been so multiplied of late years, and their interests had 
become so closely interwoven with those of the whole people of 
the Commonwealth, that it was difficult to imagine cases in which 
they were entirely distinct. The interests of individual corpora- 
tions, even, partook largely of the character of public interests. 
To how large a number of persons must an interest be common, 
to be entitled to the designation of a public interest. The West- 
ern Railroad Corporation had some thousands of stockholders. 
Was the interest which a member held in common with thousands 
of others, to be regarded as a private interest? What, then, 
should be the numerical limit at which an interest should cease 
to be private, and be acknowledged as public? The members 
whose votes were in question in the present case were interested 
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in common with at least a hundred stockholders, and there were 
frequently more than three hundred operatives employed in the 
establishment. The Speaker said that if, in any case, he was to 
be compelled to regard interests like these as grounds for ex- 
‘ clusion under the rule, it would only be where the authority for 
so doing was plain, precise, and unavoidable.! 

When the matter came up in the National House in 1873 ona 
question relating to the Central Pacific Railroad, the Speaker, 
James G. Blaine, said it would be his duty to hold that Samuel 
Hooper of Massachusetts, a stockholder, had no right to vote, 
and upon Mr. Blaine’s delicate suggestion that he be relieved 
from embarrassment, Mr. Hooper withdrew his vote. In the 
following year Mr. Blaine took the opposite position when a 
point of order was raised against the votes of certain members 
who were stockholders in national banks, the question before the 
House relating to acts providing for a national currency and free 
banking. He held that this was legislation affecting a class as 
distinct from individuals. He referred to a recent refusal of the 
House of Commons to exclude the votes of army officer members 
on a bill to abolish the right to sell commissions in the army. He 
cited the matter of bounty bills, pension bills, the tariff. ‘And 
so,” he said, “you can go through the whole round of business 
and find upon this floor gentlemen who, in common with many 
citizens outside of this House, have an interest in questions be- 
fore the House. But they do not have that interest separate and 
distinct from a class.” The decision of the Chair was sustained. 

The Senate had gone even farther, though not in a matter re- 
lating to stockholders. In 1868, on a resolution to pay compen- 
sation to Senators from five Southern States, the point of order 
that some of those directly interested had improperly voted, was 
not sustained. 

De A. S. Alexander thinks that members of Congress have 
never shown any disposition to confuse direct and remote private 
interests.2. With all due respect to his views and the rulings of 
Mr. Blaine, I hazard the opinion that the distinction is hard to 
draw and dubious at best. It isamatter of degree, with a twilight 
zone of no small breadth between right and wrong. Who shall 
say that a father with an only son very dear to him has in draft 
legislation no such distinct interest as to warp his judgment? If 


1R. C. Winthrop, Addresses and Speeches, 1, 283. 
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I may not vote because a stockholder in a railroad corporation, 
how about it if my wife is a stockholder, my brother, my nephew, 
and where shall the line be drawn? My livelihood may be depend- 
ent on the continuance of certain postal rates, if I publish a peri- 
odical; or the maintenance of a navy yard; or certain tariff 
schedules. How does the fact that I am but one of a class 
touch the principle involved? 

As a matter of fact, however apparently clear and sharp any 
line drawn on paper, it fails when you come to apply it in actual 
voting. Furthermore, it is not beyond#question that any line 
whatever should be drawn. No doubt a man should not be a 
judge in his own cause. Yet after centuries of dispute we have 
at last decided that a man accused of crime may testify, even 
though there be fear that his testimony will be prejudiced, if not 
untruthful. To be sure, though we began with only jurors who 
knew something of the matter, we now demand just the con- 
trary in important cases, but it is not clear how far the reversal 
of attitude has been of benefit. May it not be argued that the 
daily affairs of life justify us on the whole in thinking that knowl- 
edge outweighs interest, and that though se!fishness may dis- 
tort the judgments of some men, yet most men will do their duty, 
and do it the better because they know the facts? 


Tue Rieutr To SILENCE 


AutTHouaH the question of compelling a legislator to vote rises 
usually in connection with the matter of a quorum, of course the 
two things are not necessarily connected. Members may wish to 
refrain from voting because of reasons quite independent of the 
parliamentary situation. There was a notable instance of this as 
far back as Queen Mary’s time, when thirty-three members of 
Parliament went on strike because they found the majority “in- 
clined to sacrifice everything to the Ministry.”” They were in- 
dicted, and six of them submitted to the payment of fines, the 
Queen’s death stopping the proceedings against the rest. It be- 
came established in the House of Commons that, as Jefferson 
quotes it in his “Manual,” “every member must give his vote 
the one way or the other.” 

That principle was not at the outset universally accepted for 
American assemblies. One paragraph of the Body of Liberties 
adopted by the colony of the Massachusetts Bay in 1641 read: 
“In all cases wherein any freeman is to give his vote, be it in 
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point of Election, making constitutions and orders or passing sen- 
tence in any case of Judicature or the like, if he cannot see reason 
to give it positively one way or an other, he shall have libertie to 
be silent, and not pressed to a determined vote.’ If such liberal- 
ity continued long in Massachusetts or found favor elsewhere, it 
must have been generally thought imprudent by the time of the 
Revolution, for the opposite doctrine appears to have been in- 
corporated as a matter of course in the rules provided for both 
branches of Congress. 

The rule of the House of Representatives directed that “every 
member who shall be in the House when the question is put shall 
give his vote, unless the House shall excuse him.” John Quincy 
Adams was the first to deny the binding character of this rule. It 
was in 1832, when the House was to vote on the question of cen- 
suring Representative William Stanberry of Ohio for an im- 
proper reference tothe Speaker. Adams asked to be excused from 
voting, presenting his reasons in writing. The House refused, 
whereupon Adams remained silent when his name was called. A 
protracted debate followed on a motion to reconsider the vote 
whereby he had been refused. The ex-President explained that 
he was impelled by no motive of contumacy or disrespect, but 
was silent on grounds of conscience. With prophetic instinct 
Foster pointed out what might follow: If one member could re- 
frain, enough could refrain to break the quorum, and there would 
be an end to all important legislation. The stubborn Adams per- 
sisted. Drayton offered a resolution that in view of the breach of 
the rules, a committee should report the course to be adopted ina 
case at once so novel and important. In the end the matter was 
tabled. 

Again, in 1836, Mr. Adams asserted his view. The Speaker had 
ruled that the House might protract its session after midnight of 
a Saturday, and with an appeal pending, it was moved to adjourn. 
When the Yeas and Nays were called, Wise of Virginia stated he 
declined to vote until Mr. Adams and other members, whose 
names came before his, had voted, they having remained silent. 
Beardsley of New York moved that Adams be excused from vot- 
ing. Adams declined this, saying that he had no conscientious 
scruples against voting or transacting business on Sunday, but 
he held the House had no right to sit there at that hour without 
first passing an express order setting forth that the public business 
demanded it. The debate has not been recorded, but it is stated 
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that it was “of an angry and painfully personal character.” This 
is not surprising in view of the course that was making the Mas- 
sachusetts stickler for rights so obnoxious to the slaveholders 
from the South. Frequently in the course of his congressional 
service he refused to vote, and though at first from conscientious 
motives, an entry in his ‘‘ Diary” shows he would not have hesi- 
tated to use the same means to prevent action on any measure. 
The House completely failed in its persistent attempts to coerce 
him, and the result was the establishment of the refusal to vote 
as a common method of blocking business. 

- The first rules adopted in the Senate provided that every mem- 
ber present should vote unless excused for special reasons, but 
there were few attempts to enforce this. In 1881 the presiding 
officer, reading from the compilation, was Justified in saying: 
“The practice of the Senate in permitting its members, without 
question, or challenge, to withhold their votes, whenever they 
have thought fit to do so, has been so uniform and unbroken, 
that, so far as precedents can make it so, it has become an ab- 
solute parliamentary right, and cannot be questioned without 
reversing the steady practice upon which the members of the 
body have a right to rely as their protection in the exercise of 
their discretion in giving or withholding their votes.”! No 
attempt to break up this practice has succeeded. The Senate 
prefers to assume that it is without power in the matter. For in- 
stance, in 1893 Senator Vilas called the attention of the Chair to 
the fact that Senator Dubois had failed to vote, and asked that 
under the rule he give his reasons. After they had been given, 
the Senate voted not to excuse him, but when his name was again 
called, he still refused to vote and the Senate did nothing aboutit. 
Rulings have gone to the extent of holding that though when a 
Senator declines to vote on the call of his name, a standing order 
says he shall be required to give his reasons, yet the Chair has no 
authority on his own motion to make the requirement. 

In the Senates of New York, Pennsylvania, Colorado, and 
possibly other States, if a Senator refuses to vote when a quorum 
is present, he is to be deemed in contempt, and, unless purged, 
is to be brought before the bar for public reprimand by the Pres- 
ident. Two Wisconsin Senators in 1907 sought to break the 
quorum by refusing to vote on the two-cent-passenger-rate bill. 
Lieutenant-Governor Connor, presiding, declined to apply the 

1 Cong. Record, 3d Sess., 46th Congress, 2423. 
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Reed rule of counting by sight, holding that the best evidence of 
a quorum was a roll-call. He overcame the difficulty, however, 
by directing the obstinate Senators to vote under the rule re- 
quiring it, and they complied rather than be in contempt of the 
Senate. 

Virginia takes unique ground. The standing orders of the 
House of Burgesses of 1769 contained a rule to the effect that 
every member present must be counted on one side or the other. 
It is now the rule in the House of Delegates that a member pres- 
ent and failing to vote shall, on the demand of any other member, 
with the usual exception in case of personal interest, be counted 
on the negative of the question. 


CHAPTER XVI 
TECHNICAL MATTER 


As a detail of procedure the taking of votes has not yet been 
worked out to the general satisfaction. Common methods have 
led to an enormous waste of time, and occasionally to error and 
even fraud. A very notable, and delightful, instance is to be 
found in the circumstances attending the passage of the famous 
Habeas Corpus Act, frequently considered, as Blackstone says, 
another Magna Carta. Bishop Burnet tells the amusing story of 
how, in the time of Charles II, Englishmen came by this palla- 
dium of their liberties:! ‘The former Parliament had passed a 
very strict act for the due execution of the habeas corpus; which 
was indeed all they did; it was carried by an odd artifice in the 
House of Lords. Lord Grey and Lord Norris were named to be 
the tellers; Lord Norris, being a man subject to vapors, was not 
at all times attentive to what he was doing; so a very fat lord 
coming in, Lord Grey counted him for ten, as a jest at first ; but 
seeing Lord Norris had not observed it, he went on with this 
misreckoning after; so it was reported to the House and declared 
that they who were for the bill were the majority, though it in- 
deed went on the other side; and by this means the bill passed.” 
Speaker Onslow hunted up the Minute-Book of the House of 
Lords, and compared the number of Lords that day in the House 
with the number reported to be in the division, finding it agreed 
with this story. 

For centuries divisions have been taken in Parliament by hav- 
ing all the members go out to the lobby and counting them on 
their return. Until 1888 that was the only means, apart from 
voice vote, of taking the sense of the House; and any one mem- 
ber could force a division by challenging the result of a voice 
vote, or rather any two members could do so, for a division can- 
not take place unless two tellers can be found for each side. In 
1888, however, as a part of the movement tg prevent obstruction 
and waste of time, the Speaker or Chairnian was empowered, if 
he should think a division frivolously or vexatiously claimed, to 
call upon the Ayes and Noes to rise in their places. By the rule 

1 History of His Own Times, ur, 485 (1680). 
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of 1919 he may then count them and declare the result, or may 
direct a division. 

In the French Chamber each Deputy is provided with two 
cards bearing his name in print — one white for “Aye” and one 
blue for ‘“No.”” Members remain in their places and deposit a 
blue or white card (as the case may be) in the urns carried 
around by attendants. The votes are counted by the secretaries 
with the aid of mechanical appliances. If the apparent majority 
is more than thirty, the result is announced forthwith. If, how- 
ever, a smaller majority is shown, the votes are examined and 
duplicates excluded. The sitting is suspended during this process, 
which occupies about half an hour. A different method is em- 
ployed for money bills and some other things. Deputies deposit 
their votes in an urn placed on the tribune. Before voting, each 
member receives 2 ‘‘ boule de contréle,”’ which he hands over to 
one of the secretaries as he places his vote in the urn. This gives 
an absolute check on the number of votes cast, and prevents any 
member from voting more than once. 

Despite the rule adopted for the Pennsylvania Assembly in 
1703 requiring members to stand and say ‘“‘ Yea, or Nay, as they 
shall see meet,” we may be confident that voting by acclaim, the 
voice vote, was in colonial times, as it is now, the more common 
practice. Such a supposition is strengthened by the rule of the 
Provincial Congress of Massachusetts, that ‘‘no member shall de- 
clare, or question, whether it be a vote or not.’’ This means that. 
the presiding officer, and not some presumptuous, overbearing 
member, was to pass judgment on the volume of sound. Of 
course so inexact a process had to be supplemented by methods 
of verification. One of the possible methods, the show of hands, 
often used in our small gatherings, appears not to have met with 
favor for lawmaking bodies. Instead the rising vote has been 
preferred. Usually this is the second step in the vote-taking proc- 
ess. In Congress it is secured by the cry of ‘“ Division,” from 
any member, but in the Legislature with which I am familiar 
more formal custom prevails, a member addressing to the 
Speaker a doubt of the vote. 

The use of the word ‘‘division”’ in Congress differs from that 
in Parliament, where it means the passage between tellers. Con- 
gress began by requiring that in case of doubt of a voice vote or 
of a call for a division, those in the affirmative should pass to the 
right of the Speaker’s chair, those in the negative to the left. 
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After a few months of trial, division by rising was substituted. 
In 1837 John Bell of Tennessee proposed and the House adopted 
the requirement of one fifth of a quorum to order tellers. As the 
rule now stands, if the Speaker doubts what may have been the 
voice vote, or a division is called for, division by successive rising 
of affirmative and negative is taken. If the Speaker still doubts, 
or at least one fifth of a quorum calls for verification, the Speaker 
names one member on each side of the question, the two to act as 
tellers. Nowadays the Speaker never takes the initiative, and 
the members call for tellers hardly once a week. Perhaps their 
use was more general when Anthony Trollope visited Congress 
in 1862. He was diverted by the process. ‘‘Two members come 
forth,” he said, “‘and stand fronting each other before the Chair, 
making a gangway. Through this the Ayes walk like sheep, the 
tellers giving them an accelerating poke when they fail to go on 
with rapidity. Thus they are counted, and the Noes are counted 
in the same way.” ! It has not been uncommon for somewhat 
supercilious Englishmen to find amusement in American prac- 
tices inherited from English forefathers, but it is not easy 
to understand how so intelligent a man as Trollope could, be- 
cause he found it in Washington, give a tinge of ridicule to de- 
scription of a procedure essentially like that used in Parliament 
for centuries. 

At any rate in the Massachusetts Legislature, and presumably 
in other of the State bodies, tellers have been abandoned, if ever 
~ used. In Massachusetts on a standing vote the count is not made 
by the Speaker, but by monitors, two for each of the four divi- 
sions into which the aisles separate the House. Of the two moni- 
tors of each division, one is a Republican, the other a Democrat, 
which ensures agreement in reporting a count that is expected, 
and generally found, to be exact, though now and then some 
member will question it and call for a second count, perhaps with 
reason, for monitors are human and therefore sometimes care- 
less or sly. The process comes near enough precision to make 
tellers needless. 

It is partly for further and final verification that lawmaking 
bodies of the United States provide for the taking of the Yeas 
and Nays, that is, voting by roll-call. 

The deplorable waste of time in prevalent methods of count is 
an evil that speaks ill of the capacity of lawmaking bodies for 

1 North America, 326. 
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the exercise of common sense. In Parliament a division ordina- 
rily takes from fifteen to twenty minutes. Mr. Balfour, when in- 
troducing his procedure rules in 1902, stated there had been four 
hundred and eighty-two divisions in the preceding session. Reck- 
oning on the basis of four divisions to the hour, that meant 
time equal to fifteen eight-hour days passed by members in per- 
ambulating the lobbies in order to put their votes on record. In 
the special session of the 66th Congress (1919), there were in the 
House fifty-three roll-call votes resulting from the absence of a 
quorum noted as a vote was about to be taken, and seventy-six 
upon demand for the Yeas and Nays, a total of one hundred and 
twenty-nine, averaging to take thirty minutes each — the equiv- 
alent of two weeks out of the twenty-six through which the ses- 
sion lasted. 

Roll-calls in Congress take twice the time necessary because the 
roll is called twice, in order that members summoned from their 
offices by the bells may arrive in leisurely fashion. Herein the 
American practice is the reverse of the English. We allow any 
member to vote if he enters the chamber before his name is last 
called; and if the call takes place because the presence of a quo- 
rum has been doubted, a member may even be recorded up to 
the moment of announcing the result. In Parliament no man 
can vote unless he is within the chamber when the question is 
put. When it is known that a division is coming, the Speaker, at 
the clese of the debate and before putting the question, gives the 
order that ‘‘strangers must withdraw.” At the same instant the 
door-keepers shout, ‘‘Clear the gallery,” and ring the bells in 
every part of the building. Members wishing to vote hasten to 
the House, having time to reach there while the messengers are 
engaged in excluding strangers. If it should be discovered, even 
several days afterward, that a member had voted, although not 
within the doors when the question was put, his vote would be 
disallowed. 

In the State Legislatures the waste of time by voting processes 
is less deplorable only because they are smaller than Congress or 
Parliament and so the aggregate of lost time is not so great. 

The remedy is at hand and already its application has begun. 
Wisconsin in 1915 voted to install an electrical and mechanical 
system for registering votes in the Assembly chamber. It was 
put in operation in the session of 1917, making the Wisconsin 
Assembly the first legislative body to use such a device. L. C. 
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Whittet, Speaker of the Assembly, informs me that it proved 
highly satisfactory and a great saver of time. “Under the old 
method of calling the roll,’”’ writes Mr. Whittet, ‘‘it took us on 
an average of about seven minutes to call the roll and announce 
the vote. With the electrical voting device the vote could be 
taken and announced in less than a minute’s time. In my opin- 
ion no member of the last Legislature would consider going 
back to the old method.”’ In 1919 Iowa appropriated $18,000 
for a like device, and it was put in operation in the session 
of 1921. The newspaper description of it reports a greater 
saving of time than in Wisconsin, the assertion being that it 
saves from fifteen minutes to half an hour on each roll-call. 
As in Wisconsin a camera automatically photographs the record 
and leaves it beyond dispute. 

The happy day that brings the voting machine into other 
legislative chambers will put an end to various time-honored 
phenomena. No longer will the telephone summon shirking 
absentees from their offices or hotels, for they will not have time 
to reach the State House. No longer will some men be able to 
watch other men and vote accordingly. The party boss will find 
himself hampered in giving orders. By the same token certain 
well-meaning men, anxious to vote right, distrustful of their own 
judgments, handicapped by inexperience or want of aptitude for 
legislative work, who have selected as guides fellow members in 
whom they place confidence, will be thrown on their own re- 
sources and forced to make their own decisions. 

Furthermore, decisions will have to be made once for all. 
There will be no changing of votes at the end of the roll-call. 
The desirability of preventing that practice has already been 
recognized in spots. For instance, no member of the Pennsyl- 
vania House is to change his vote after the call of the roll 
unless he declares that he voted under a mistake of the ques- 
tion. In Parliament no man can change even a vote given 
by mistake. In 1843 on the voice vote a member voted with the 
Noes. Upen a division he tried to vote the other way and averred 
he had not intended to vote with the Noes. The Speaker would 
not admit his excuse and ordered that his vote be counted with 
the Noes. It would seem, however, that by the ancient rules of 
the House, a member was at liberty to change his opinion.! The 


1 Sir Thomas Erskine May, Law, Privileges, Proceedings, and Usages of Par- 
lament, 225. 
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modern rule seems hard on the careless man, and we are all care- 
less sometimes. Yet on the whole it may be better now and then 
to work a hardship than to permit the reversal of decisions by 
the irregular and dangerous practice of changing votes. It can 
fairly be assumed that most of the changes made without listen- 
ing to any public discussion after votes have been given, are due 
to causes that are undesirable if not wholly illegitimate. 

We have not carried precaution against guidance to the ex- 
treme found in Holland. We have assumed that with calling the 
roll alphabetically the danger of bell-wethers is negligible. The 
Dutch, however, take no chances, or, rather, invoke chance for 
protection. The President of the Chamber draws a number from 
the box for the purpose of summoning the member who is to vote 
first; the other members are then called in the order in which they 
happen to have signed the list of persons present. 


PAIRING 


ParrinG, that process by which two members offset their votes, 
usually in order that one or both of them may be absent without 
changing the result, was familiar in Parliament a century before 
it became an established custom here. It was a natural out- 
growth of the two-party system and very likely began as soon as 
the House of Commons got in the way of dividing regularly on 
party lines. At any rate by 1743 it had become so entrenched 
that 171 members voted against, to 139 voting for, a resolution 
“that no member of this House do presume to make any agree- 
ment with another to absent himself from any service of this 
House, or any committee thereof; and that the House will pro- 
ceed with the utmost severity against all such members as shall 
offend therein.”’ Since then the system has so developed that 
members pair with each other for weeks or even months at a 
time. The system is not formally recognized, but is conducted 
privately by individual members or by the party whips. It is 
also practiced by the Lords. 

As in England so here the date of the establishment of the sys- 
tem may be said to have been set by the defeat of a resolution. 
In March of 1840 a Congressman gave as a reason for not voting 
that he had been “paired off” with another member, whose af- 
fairs required him to go home. “It was a strange annunciation,” 
Thomas H. Benton tells us, “and called for rebuke; and there 
was a member present who had the spirit to administer it; and 
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from whom it came with the greatest propriety on account of his 
age and dignity, and perfect attention to all his duties as a mem- 
ber, both in his attendance in the House and in the committee 
rooms. That member was Mr. John Quincy Adams, who imme- 
diately proposed to the House the adoption of this resolution: 
‘Resolved, that the practice first openly avowed at the present 
session of Congress, of pairing off, involves, on the part of the 
members resorting to it, the violation of the Constitution of the 
United States, of an express rule of this House, and in the duties 
of both parties in the transaction to their immediate constitu- 
ents, to this House, and to the country.’ This resolve was placed 
on the calendar to take its turn, but not being reached during the 
session, was not voted upon.” 

Benton thought this the first instance of the sort. He had for- 
gotten, if he ever knew, that in 1824 Henry W. Dwight of Mas- 
sachusetts was excused from voting, as a matter of keeping faith 
after he had agreed with a Virginia member to leave town, but 
was detained. If, however, such an instance had not been excep- 
tional before 1840, Benton would surely have known of it. 
“Since then,” he wrote fourteen years afterward, ‘‘this repre- 
hensible practice has become common, and even inveterate, and 
is carried to great length. Members pair off, and do as they 
please — either remain in the city, and refuse to attend to any 
duty, or go off together to neighboring cities; or separate; one 
staying and one going; and the one that remains sometimes 
standing up in his place, and telling the Speaker of the House 
that he had paired off; and so refusing to vote. There is no justi- 
fication for such conduct, and it becomes a facile way for shirk- 
ing duty, and evading responsibility. If a member is under a ne- 
cessity to go away the rules of the House require him to ask leave; 
and the Journals of the early Congresses are full of such applica- 
tions. If he is compelled to go, it is his misfortune, and should 
not be communicated to another. This writer had never seen an 
instance of it in the Senate during his thirty years of service 
there; but the practice has since penetrated that body; and 
‘pairing off’ has become as common in that House as in the other, 
in proportion to its numbers, and with an aggravation of the evil, 
as the absence of a Senator is a loss to his State of half its weight. 
As a consequence, the two Houses are habitually found voting 
with deficient numbers — often to the extent of a third — often 
with a bare quorum.” ! 

1 Thirty Years’ View, 1, 178. 
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Although so thoroughly established, the practice was still 
wholly unofficial, as in England. Speaker Blaine in 1871 spoke of 
it as an “indulgence,” a practice that had “grown up without 
rule,” and was tolerated only by unanimous consent. Official 
recognition of it came with the revision of the rules in 1880. Now 
it is provided that pairs of which the Clerk has been informed in 
writing shall be announced after the second roll-call, and pub- 
lished in the ‘‘Record” as part of the proceedings, after the 
names of those not voting. The system is for the most part far- 
cical. A few “‘live pairs’”’ (where men definitely arrange to offset 
each other) are above criticism, but the rest of the business is 
pretense. A member intending to go away, so notifies the pair 
clerk. In case of a Yea-and-Nay vote the pair clerk, after divid- 
ing the names of such absentees into Republican and Democratic 
lists, offsets the names on the shorter list with an equal number 
from the longer list and in the ‘‘ Record” they are printed by 
twos as paired. The assumption is that every vote is a party vote, 
and that every absentee if present would vote with the leaders of 
his party, both of which things are far from true. Therefore the 
printed list has no real significance. 

Pairing is customary in the State Legislatures, but not uni- 
versal. The rules of both Senate and House in Georgia forbid its 
recognition; a pair is not to be allowed as an excuse for not voting. 
In South Dakota also there is a rule against pairing, but so 
loosely drawn that it cannot amount to much. It has been held 
in Michigan that pairs are not recognized by the rules and there- 
fore cannot be made. The Massachusetts House got rid of the 
system in 1910. Up to the year before, the rule had provided 
that a member might announce a pair, which should be entered 
in the Journal. It was then decided to require the request of the 
absent member to be filed in writing. This did not remedy the 
situation enough, and in 1910 the cure was made effectual by pro- 
hibiting pairs except in the case of members absent with a com- 
mittee by authority of the House. The rules of the Convention 
of 1917 succinctly declared: ‘‘The pairing of members shall not 
be recognized.’ A few members accustomed to the legislative 
practice of a dozen years before, tried to get announcements of 
pairs received, but in vain. In a few instances leave of absence 
was granted to two members on the same day, under circum- 
stances looking suspiciously like a private agreement, but there 
was not enough of that sort of thing to call for notice. On the 


382 LEGISLATIVE PROCEDURE 


whole the spirit of the rule was observed, and in my judgment to 
great advantage. 

The pairing system would have been particularly indefensible 
in the Massachusetts Convention because that assembly was 
elected as a non-partisan body, and in fact partisanship did not 
crop out in its proceedings. On the issue taking the most time, 
the Initiative and Referendum, there was alignment, for many 
members had been elected on that issue, but the alignment was 
not followed on other measures. Pairing for other than definitely 
expected votes has no excuse whatever unless it is assumed that 
members will almost invariably vote along party lines. Even 
then a general pair to cover more than a very brief time exposes 
the absentee to the throwing of the weight of his vote on the side 
which if present he would not have chosen. It has been said that 
not one per cent of the votes of Congress show no deviation from 
party lines. That is certainly the case in the General Court of 
Massachusetts, and probably is true of most of the other Legisla- 
tures. No man can forsee how he would vote on subsidiary ques- 
tions, and there are few main questions on which he is justified 
in making up his mind in advance beyond the possibility of 
change. Debate takes place for the purpose of aiding decision. 
If we are to assume that debate has any value at all, it ought to 
have the chance to influence all whose votes are to follow. 
Though a paired absentee does not vote, he virtually exercises 
his power, by a sort of proxy, which quite nullifies the prime ob- 
ject of discussion. The practice ought to be totally abolished 
everywhere. 

If there is any justification in principle for the pairing system, 
then the logical deduction is that men ought to have permission 
for the direct recording and ecunting of their votes in their ab- 
sence. The arrangement of a pair is an auxiliary process, awk- 
ward and useless, that might better be discarded. The straight- 
forward application of the principle, however, would be repug- 
nant to any legislative body, for it would run counter to the 
basic theories of the parliamentary system. Only under excep- 
tional circumstances have American assemblies ever consented 
to it. Such were the circumstances when the Declaration of In- 
dependence was adopted. Several members not present when 
the vote was taken were allowed to affix their signatures the 
next day. In early and rare instances the names of members not 
present in the National House of Representatives were after- 
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ward entered in the list of Yeas and Nays, by voted permission. 

Proxies give effect to the wishes of absentees and therefore 
may claim kinship with pairs. In the British House of Lords 
voting by proxy has been permitted from ancient times. Black- 
stone explained it to be ‘‘a privilege which a member of the other 
House can by no means have, as he is himself but a proxy for a 
multitude of other people.”! The order that no Lord shall have 
more than two proxies was made in the time of the second 
Charles because the Duke of Buckingham held no less than four- 
teen. 

Proxy voting was proposed for the American Congress by as 
wise a man as Benjamin Franklin. He wrote the first sketch of a 
plan of confederation known to have been presented to Congress, 
bringing it forward July 21, 1775. Article VIII read: ‘At every 
meeting of the Congress, one half of the members returned, ex 
clusive of proxies, shall be necessary to make a quorum; and each 
delegate at the Congress shall have a vote in all cases, and, if nec- 
essarily absent, shall be allowed to appoint any other delegate 
from the same colony to be his proxy, who may vote for him.” ? 
The idea did not then appeal, and has never since appealed, to 
the American fancy. 

In the French Chamber, when the voting is by cards deposited 
in urns carried around by attendants, voting by proxy is both 
possible and authorized. 


RECONSIDERATION 


In order to avoid contradictory decisions, to prevent surprise, 
and to afford opportunity for determining questions as they 
arise, for centuries it has been the rule of Parliament that no mo- 
tion shall be made or question proposed which is substantially 
the same with one on which the judgment of the House has al- 
ready been expressed in the course of the session. Hatsell quotes 
(1, 92) a rule of April 2, 1604, ‘‘that a question being once made, 
and carried to the affirmative, cannot be questioned again, but 
must stand as the judgment of the House.” He goes on to cite 
twenty-six cases illustrating this principle, and comments: 
‘“This seems to be a rule that ought to be adhered to as strictly 
as possible, in order to avoid surprise, and that unfair proceeding 
which might otherwise be sometime proposed.”’ Nevertheless, 


1 Commentaries, 1, 168. 
2 Works of Benjamin Franklin, John Bigelow, ed., v, 551. 
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in order that the discretion of Parliament may not be too strictly 
confined, and its votes be subject to irrevocable error, the House 
may rescind a vote. Difficulty arises when the vote has been in 
the negative, for it may be hard in some cases to frame an ade- 
quate question without raising the same issue a second time. To 
avoid this and other difficulties, Americans invented the motion 
for reconsideration. Cushing says (505, note) that this motion is 
entirely American in its origin, and one of the few motions 
known only in our legislative assemblies. 

To whom the credit should be given for the device, it is prob- 
ably impossible to learn. I find proof of its existence before the 
Revolutionary War, in criticism of the General Court of Massa- 
chusetts by Governor Thomas Hutchinson. ‘‘The House,” he 
says, ‘‘although upon some occasions exceptions are taken to 
motions and proceedings which come before them as not being 
in parliamentary form, yet are not strict in conforming to some 
of the most useful rules of Parliament. A bill or motion is not 
only referred from one session to another, but a bill, after reject- 
ing upon a second or third reading, is sometimes taken up and 
passed suddenly the same session. They have an order of the 
House, that when any affair has been considered, it shall not be 
brought before the House again the same session, unless there be 
as full a House as when it was passed upon. This, if observed, 
would still be lable to inconvenience, as any designing person 
might take an opportunity upon a change of faces, the number 
being as great as before, suddenly to carry any point; but even 
this rule, like many other of what are called standing orders, is 
too frequently by votes, on particular occasions, dispensed with, 
which lessens the dignity of the House.’’! 

The indications are that the practice had not then become 
general throughout the colonies. Thomas Jefferson,? writing in 
1786 to M. de Meusnier, observed that as the first Congress had 
been composed mostly of men who had been members of Legisla- 
tures, it was natural for them to adopt rules to which they had 
been accustomed; that these were nearly the same in the various 
Houses through having been copied from the same original, the 
British Parliament; and that one of them was, ‘‘a question once 
determined cannot be proposed a second time in the same ses- 
sion.” Congress during its first session, in the autumn of 1774, 


1 History of Massachusetts, 3d ed., 11, 394 (1760-67). 
2 Writings of Jefferson, P. L. Ford, ed., tv, 149. 
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observed the rule strictly. Jefferson’s explanation of why they 
then deviated from it suggests what may have been the reason 
why the practice of reconsideration became familiar in America. 
“Before their meeting in the Spring,’’ he says, “the war had 
broken out. They found themselves at the head of that war in 
an Executive as well as Legislative capacity. They found that a 
rule, wise and necessary for a legislative body, did not suit an 
Executive one, which, being governed by events, must change 
their purposes, as those change. Besides their session was likely 
then to become of equal duration with the war; and a rule which 
should render their legislation immutable during all that period 
could not be submitted to. They therefore renounced it in prac- 
tice, and have ever since continued to reconsider their questions 
freely.” 

Jefferson went on to say: ‘‘The only restraint as yet provided 
against the abuse of this permission to reconsider, is that when a 
question has been decided, it cannot be proposed for reconsidera- 
tion but by some one who voted in favor of the former decision, 
and declares that he has since changed his opinion.” 

Disregard of this in the very first session of the Senate of the 
United States led to momentous results. Senator William Mac- 
lay came from Western Pennsylvania. He wanted the new capi- 
tal of the country on the banks of the Susquehanna. Others 
wanted it on the Delaware or the Potomac. Maclay led a fight 
that came very near winning. On the 22d of September, 1789, 
the House of Representatives had by 31 to 17 voted for the Sus- 
quehanna. In the Senate Maclay at first carried it, but he was 
betrayed by his colleague Robert Morris. Maclay begins his 
diary entry of September 24 with: “This day marked the perfidy 
of Mr. Morris in the most glaring colors.” Morris wanted the 
site to be at the Falls of the Delaware or at any rate in or near 
Philadelphia, and he moved to strike out the words, ‘‘at some 
convenient place on the banks of the Susquehanna,” leaving a 
blank to be filled later, but only seven rose for his motion. Then 
he moved reconsideration, whereupon Maclay made the point of 
order that it could not be moved by one who had voted in the 
minority. He says: “Quoted parliamentary practice and ap- 
pealed to the chair. Mr. Adams now made one of his speeches. 
Unfortunately, it seems that none of our rules reached the point. 
New matter had been alleged in argument, etc. It was in vain 
that I alleged that no business could have a decision if minority 
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members were permitted to move reconsideration under every 
pretense of new argument. Adams gave it against me.’’ And so 
the capital of the United States did not go to the banks of the 
Susquehanna River, all because of John Adams’s ruling on a 
point of parliamentary law. In the following February, however, 
he reversed his position, and (to use Maclay’s quotation in com- 
- ment), mirabile dictu sustained Maclay’s similar point of order in 
‘ another matter. 

In the House of Representatives the practice quickly became 
established, even before any rule was framed on the subject, and 
it there prevails to this day. It has been ruled, however, that 
where the Yeas and Nays have not been recorded in the Journal, 
any member, irrespective of whether he voted with the majority 
or not, may make the motion to reconsider. Likewise (in 1897) 
a member of the minority of the Pennsylvania House having 
moved a reconsideration, when it was later averred that since 
this was irregular and contrary to rule, the motion should be 
stricken from the Journal and the action considered as not hav- 
ing been taken, the Chair decided against the point of order, as 
there was no record of the original vote by the member moving 
reconsideration. In Congress it has been ruled that a member 
who was absent, or who was paired in favor of the majority con- 
tention, may not make the motion. In the Senate, August 11, 
1856, when a salary amendment had been disagreed to on a tie 
vote, the President pro tempore (Mr. Bright) submitted the ques- 
tion of whether it was competent for Mr. Reid, who had voted 
in the negative and minority, to move reconsideration, and by 
17 to 16 it was determined in the affirmative. 

There was much debate on the subject in the Massachusetts 
Convention of 1820. It was objected that if reconsideration 
must be moved by one who voted in the minority, this would 
preclude any one who was absent, or did not vote, from the right 
of moving a reconsideration; that it might be unpleasant for a 
member in the minority, to be under the necessity of supplicat- 
ing one in the majority to make a motion for him; that it was 
impossible to tell who did vote in the majority, when the vote 
was not by Yeas and Nays; that the Convention, being formed 
of a single body, lacked the checks that were furnished in most 
legislative bodies, composed of two Houses and subject to the 
negative of the executive, and consequently required more am- 
ple provision for securing the right of repeated deliberation. Mr. 
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Foster of Littleton stated a case that had happened in the Legis- 
lature ten or twelve years before. An important measure, he 
said, was advocated by one person only. When the question 
was taken, it was determined in the negative by the vote of the 
Speaker. A reconsideration was moved and voted for by the 
same person only. The Speaker’s vote again determined the 
question in the negative. The measure was brought forward a 
third time, and carried by about two thirds, ‘‘and has been since 
very well approved of.” He concluded by saying that the rule 
was inapplicable to a body like the Convention, where a thing 
once done was done forever. Daniel Webster believed that the 
motion should be made by some one who voted in the majority; 
this might not be an absolute security against surprise and other 
evil consequences, but it was the best security, and it was 
familiar to many gentlemen, and to the practice of many as- 
semblies. 

Mr. Webster threw light on the whole question. The practice 
of reconsidering votes in a legislative assembly, he said, was of 
recent origin. The general rule had been, and still was, that no 
proposition could be brought forward directly contradicting what 
had been done at the same session. Mr. Jefferson calls the whole 
practice an anomalous proceeding; and a proceeding tending to 
produce effects by surprise. It was indeed a practice by which 
the House put more power into the hands of every individual 
member than it could itself exercise by the greatest majority. 
The House bound itself by rules not to give a second reading, 
or take a s2cond important vote on the same measure, the same 
day. But by this practice it was in the power of any individual 
member to do that which the whole House could not do; and to 
bring on a second discussion, and a second vote, the same day or 
hour. 

Joseph B. Varnum, who had been Speaker of the National 
House of Representatives four years and afterward United 
States Senator, said that in his many years of experience with 
the rule proposed by Mr. Webster, he had never heard any mem- 
ber of Congress make objection to it; that the honor of gentle- 
men stating that they had voted in the majority had always been 
relied on, and that no inconvenience had resulted from such reli- 
ance. And Josiah Quincy said he had observed the favorable op- 
eration of the rule for eight years in Congress, without having 
experienced the least inconvenience, though he was the whole of 
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that time in a minority. The rule was adopted for the Conven- 
tion.! 

In the next Convention, on the contrary, the practice was re- 
jected. Henry Wilson, afterward Vice-President, moved to 
strike out from the proposed rules the proviso that a motion to 
reconsider should come from one who had voted in the majority, 
and his motion prevailed. It has now long been the custom 
in the Massachusetts General Court to let anybody make the 
motion. No harm whatever is observable asa result. Few of 
the other States have yet abandoned the useless complexity of 
the old rule. The rules of at least forty Legislatures still compel 
securing the same result awkwardly by indirection. In the Ala- 
bama Senate a member of the minority may move, except that, 
on questions calling for a two-thirds vote, the motion must be 
made by somebody who had voted on the prevailing side. Geor- 
gia and Michigan Legislatures specify that any member may 
make the motion. 

The easy method of evading the spirit of the old rule appeared 
in the Massachusetts Convention of 1820 and aroused criticism. 
Josiah Quincy stated that he had voted in the majority on a 
question just taken, that he might be in order to move a recon- 
sideration. Asked whether it was a fair construction of the rule 
to vote in opposition to his opinion for the express purpose of 
giving him a right to call for the question again, he said it cer- 
tainly was, and that 1t was every day’s practice, and for the rea- 
son that the gentleman who had made the original motion had a 
right to be heard in support of it; but when he had waived that 
right and any gentleman perceived that for want of explanation, 
the motion was likely to be lost, it was perfectly right and com- 
mon practice for him to give his vote against the motion, that: he 
might be in order to move a reconsideration, and to state the 
reasons for the motion. ? 

In Congress, and doubtless commonly where the old rule pre- 
vails, when it is seen before the announcing of the vote what the 
result is to be, one of those voting with the minority changes his 
vote so that he appears of record as of the majority and can move 
to reconsider. 

Of the ten very brief rules that the second Provincial Congress 
of Massachusetts found enough for its needs, one was: ‘‘No vote 


1 Mass. Convention of 1820, 18-20, and 35-47. 
2 Tbid., 207. 
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shall be reconsidered when a less number is present in Congress 
than there was when it passed.” This point, too, was discussed 
in the Convention of 1820, the draft of the rule submitted requir- 
ing that a motion to reconsider should lie on the table one day, 
and then should not be taken up unless as many members were 
present as had been present when the vote in question had been 
passed. Against this it was urged that the attendance would de- 
crease from day to day; that it would be in the power of men op- 
posed to reconsideration to stay away and prevent it; that there 
was not a single instance of a rule like it in any legislative assem- 
bly; that a measure might pass in a full House by one vote, and 
though members might change their opinions, yet if one man ab- 
sented himself, reconsideration could not prevail, so that a single 
member might defeat the will of the whole House. 

The charge of lack of precedent was refuted by the reading of a 
similar rule put in force in the Massachusetts Provincial Assem- 
bly of 1768, and Lemuel Shaw, who later won high reputation as 
a jurist when long Chief Justice of the Supreme Court, said, ‘‘it 
has never yet been the practice of the Legislature of this Com- 
monwealth to permit a smaller number to reverse the acts and 
votes of a larger.” In the matter of waning attendance he 
trusted that ‘‘no consideration short of imperious necessity 
would induce a gentleman to withdraw the aid of his voice and 
counsel from this Convention until the very interesting and im- 
portant trust confided to them by their constituents had been 
fully and definitively discharged.”’ Daniel Webster thought this 
feature of the rule most extraordinary, and in many respects ob- 
jectionable. It was rejected. 

In that same year Congress furnished a notable instance of the 
questionable use to which may be put restrictions on the time 
for moving to reconsider. By a trick rarely equaled in parlia- 
mentary procedure, Henry Clay saved his Missouri Compro- 
mise, or at any rate guarded it from danger. The bill had passed 
the House March 2. On the morning of the 3d, John Randolph, 
having voted with the majority, moved reconsideration. Clay, 
as Speaker, ruled the motion out of order “until the ordinary 
business of the morning, as prescribed by the rules of the House, 
should be disposed of.”” When at last that business was out of the 
way and Randolph renewed his motion, Clay informed him the 
bill had gone to the Senate. The fact was that the Clerk had 
hurried the bill to the Senate while Clay was ruling Randolph’s 
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motions out of order. It is not surprising that this helped to 
inflame the quarrel in which the Compromise involved the two 
men, developing into the bitterest enmity and almost costing 
Randolph his life. The practice of the House was later changed 
so as to allow the motion to reconsider to be made at any mo- 
ment within the prescribed time. 

Another of Clay’s Compromises, that of 1850, furnished in this 
same connectiona notable instance of the creation of parliamen- 
tary law under partisan pressure. Clay proposed that a bound- 
ary line between Texas and New Mexico should be fixed, giving 
to Texas but little of the New Mexican territory she claimed, but 
granting her a certain sum of money for the payment of that part 
of her public debt for which, during her independent existence, 
her customs revenue had been pledged. The bill created a great 
stir in the House. As the prospect of such legislation with a 
grant of money in it grew brighter, Texas scrip rose in the mar- 
ket. About the middle of June it had gone up from ten per cent 
to fifty. In case the bill passed, the scrip was not unlikely to rise 
to par. A large and active lobby gathered at Washington. It 
was currently reported that millions of Texas securities were in 
the hands of members of Congress and officers of the Govern- 
ment, high and low. The bill was referred to the Committee of 
the Whole by a majority of two votes. Its fate looked doubtful. 
The third reading was refused by a majority of forty-six. Defeat 
seemed certain. A reconsideration was moved, pending which 
the House adjourned. 

The next day the reconsideration was carried by a majority of 
fifty-six. An amendment to the reconsidered bill was then 
adopted. But again the House refused the third reading, this 
time by a majority of eight. Again a reconsideration was moved. 
It had for years been the rule that a motion could not be twice 
reconsidered. Did it make any difference that after the bill had 
been once reconsidered, it had been amended? Some argued that 
this made it a new measure, capable in its turn of reconsidera- 
tion. Speaker Howell Cobb thought otherwise, and ruled against 
it. On appeal his decision was overthrown by a majority of 
thirty-eight. ‘The floor of the House was swarming with lobby 
agents, and amid boisterous demonstrations of delight the third 
reading was ordered by a majority of ten, and the bill then 
passed. The House had never presented a more repugnant and 
alarming spectacle. But the Speaker, at least, had done his duty 
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and kept his hands clean. Texas scrip rushed up to par.”! 

And Hinds’s Precedents to-day gives the rule: “‘A motion to 
reconsider having been once made and decided, may not be re- 
peated unless an amendment has been adopted since the first re- 
consideration.” 

The question again became important in the course of the 
struggle over ratifying the Woman Suffrage Amendment. The 
West Virginia Senate voted against the amendment twice — on 
the original motion and on the motion to reconsider. Afterward 
by the expulsion of one Senator and by permitting another to 
vote although he had removed from the State, as it was charged, 
a majority was secured in favor of the amendment, the previous 
action was reconsidered, and ratification prevailed. That this was 
done without changing the rule against a second reconsideration 
(which would have required a two-thirds vote), was announced 
as one of the grounds for carrying the matter up to the Supreme 
Court. 

Reconsideration played a part in the hot fight over the same 
issue in Tennessee. There the House voted to ratify by 49 to 47, 
whereupon the Speaker changed his vote to the majority so that 
he might be in position to move reconsideration, which in due 
course he did, but he failed to bring up his motion within the two 
days allowed, evidently because he did not have a majority at 
command. After that anybody could bring up the motion, and 
so on the following day the suffrage leader called up the matter, 
only to find that no quorum could be mustered, twenty-five of 
the opposition having hurried across the State line to Decatur, 
Alabama. The Tennessee Constitution calls for a two-thirds 
quorum. With more than half the members present, though not 
two thirds, could there be valid action on the motion to recon- 
sider? The suffrage leader argued that there could be inasmuch 
as this was a Federal matter. Whether the contention was sound 
or not proved to be of no consequence. After the motion to recon- 
sider had been defeated, the Senate having ratified, upon certifi- 
cation from the legislative officials the Governor in turn certified 
to the Secretary of State at Washington, who proceeded on the 
assumption that the certification was valid. This assumption 
was approved by the Supreme Court of the United States in 
Leser et al. v. Garnett et al., February 27, 1922. Courts have 
generally refused to upset such proceedings unless the legislative 

1 Carl Schurz, Henry Clay, u, 363. 
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Journals show violation of constitutional provision or statute 
in some essential particular. The violations here alleged in- 
volved legislative rules regarding reconsideration and certifica- 
tion. Courts do not concern themselves with whether a Legisla- 
ture observes its own rules. 

The same amendment had in Congress brought up another 
phase of the subject. There a proposal to submit a constitutional 
amendment must get a two-thirds vote in order to prevail. Can 
such a vote be reconsidered by less than a two-thirds vote? The 
question confronted Vice-President Marshall in relation to the 
Woman Suffrage Amendment, October 3, 1918, and he gave it as 
his opinion that the motion to reconsider is a mere subsidiary 
motion, plainly covered by the Senate rule that every motion to 
reconsider shall be decided by a majority vote. Precedents in the 
House are to the same effect. 

The man who goes to Congress from a State Legislature where 
the power to reconsider is exercised and prized, finds himself dis- 
tressed by its subversion in the National House. There the pas- 
sage of a bill is nowadays invariably followed by a motion to 
reconsider, coupled with a motion to table the motion to recon- 
sider, and as the majority that voted for the passage of the bill 
can at once table the motion to reconsider, the matter is then 
and there clinched, for the House never takes such a motion off 
the table. The same process is permissible in the Senate, but is 
rarely used. The practice in the State Legislatures varies. In 
the Michigan Senate, for example, tabling the motion to recon- 
sider is frequently made for the sole purpose of ending a matter, 
but in the House there is by rule specific provision for taking 
from the table a motion to reconsider. In Connecticut there was 
attempt to copy the congressional custom in 1861, but it failed, 
the belief being that it was inconsistent with the commendable 
purpose of the rule permitting reconsideration within two days, 
and that it would enable a temporary majority to obtain an 
unfair advantage. 

Mississippi put into her Constitution of 1890 the requirement 
that “‘all votes on the final passage of any measure shall be sub- 
ject to reconsideration for at least one whole legislative day, and 
no motion to reconsider such vote shall be disposed of adversely 
on the day on which the original vote was taken, except on the 
last day of the session.”” Whether or not the evil at which this 
was aimed should be dignified by constitutional provision, there 
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can be little question that it ought somchow to be met. In alto- 
gether too many assemblies it is permitted to move reconsidera- 
tion immediately after a vote has been taken, with the avowed 
hope that the motion will not prevail, or as in Congress to make 
the motion and then move to lay it on the table. This foils the 
legitimate and admirable purpose of reconsideration, which is 
properly to be secured by giving the assembly a night to “sleep 
on it.” Votes are sometimes carried by the influences of passion 
or excitement that pass away after a few hours, and the calmer 
deliberations of the next morning may produce wiser results. 
Furthermore, if the decision has been reached in a small house 
and if the matter is of real consequence, a full attendance may be 
secured at the following session, and that generally conduces to 
better lawmaking. For this reason I seriously question the wis- 
dom of the provision Missouri put into her Constitution of 1875, 
requiring that when a bill is put upon its final passage and fails, a 
vote upon a motion to reconsider shall be immediately taken and 
the subject finally disposed of before the House proceeds to any 
other business. 

On the other hand, matters ought not to be allowed to hang 
along. Because of this the rule of the Iowa Senate, for example, 
appears insufficient to one accustomed to Massachusetts prac- 
tice. The Iowa rule reads: ‘‘ When a motion or question has been 
decided, any member having voted on the prevailing side may 
move a reconsideration on the same or the next legislative day.” 
That of the Massachusetts Senate provides for the motion on the 
same or the next day, and then goes on: “If reconsideration is 
moved on the same day, the motion shall be placed first in the 
Orders of the Day for the succeeding day; but if it is moved on 
the succeeding day, the motion shall be considered forthwith.” 
The result in Iowa, according to its “Legislative Manual,” is 
that “ motions to reconsider are often filed instead of being offered 
from the floor,”’ the purpose being to record the motion within 
the time prescribed ‘‘so that it can be called up at a later date, 
after the matter can be canvassed with certain members or when 
members who were present may be absent.’”’ In Massachusetts 
the issue must be met at once, everybody has notice of it or at 
least knows there is no occasion to be on guard more than 
twenty-four hours, a conclusion is reached, business marches. 
To be sure, a motion to reconsider can be tabled, but that must 
be by essentially the same voting part of the membership that has 
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just passed upon the proposal, making trickery difficult. No 
one man and no few men can compel a substantial majority to be 
kept in suspense against its will. 

Massachusetts does not wholly close the door against some 
measure of surprise, for it does not require the motion necessarily 
to be made on the same day, and an inexperienced member may 
forget that it may be made the next morning. The Wisconsin 
Senate has guarded against this by a change in its rules made in 
1911 so that when reconsideration is moved on the day after ac- 
tion, the motion shall be laid over to the next calendar on the re- 
quest of any five members who voted in the majority. Another 
methcd of protection is given by the California rule that for re- 
consideration to prevail, it must have the vote of a majority of 
all members elected. 

The requirement of time for reconsideration became of impor- 
tance in the case of State ». New London Savings Bank, 79 Conn. 
141 (1906). A bill that had passed both Houses was without 
authority sent to the Governor while it was supposed to be held 
pending a motion to reconsider. The Governor signed the bill. 
Did it become law? The court said it did not. On the other 
hand, in West Virginia when a bill that had passed House and 
Senate was sent back to the House before the expiration of the 
two days that the Senate rule allowed for reconsideration, and 
the House refused the request of the Senate for the return of the 
bill, the attempt of the Senate to reconsider without possession of 
the papers was a nullity.! 

When George N. Briggs, who had sat in six Congresses and 
been Governor seven years, told the Massachusetts Convention 
of 1853 that in his judgment the evil producing long sessions was 
to be found in the mode of transacting business in the Legislature, 
he particularly blamed, not the consideration, but the reconsid- 
eration, of subjects. The Clerk of the last House had informed 
him that motions to reconsider would average about one a day, 
and the reason he found in the hasty departure of many mem- 
bers for their homes before the business of an afternoon had 
been finished. Those who remained passed measures the others 
sought to reconsider the next day.? It is still the case that in 
Massachusetts, as probably in all other States, motions to recon- 
sider cost a good deal of time. In the Massachusetts House the 
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harm has been lessened by restricting debate on such motions to 
thirty minutes. Though there is yet much of what seems a waste 
of time, on the whole the opportunity to reconsider is worth 
while. As long as second thought often proves best, so long will 
it be prudent, in the grave and solemn matter of making law, to 
ensure ample yet reasonable opportunity for wiser conclusion. 

In essence there is no difference between reconsideration and 
reintroduction, but we are wont to view somewhat differently a 
second considering of a matter that so closely follows the first as 
to be in effect a part of it, and one coming after many days. 
Recalling Governor Hutchinson’s complaint, it will be seen that 
our fathers were not at first convinced of any great harm in let- 
ting proposals come up a second time. Indeed, this was pro- 
vided for definitely, though by negation, in the South Carolina 
Constitution from 1790 until the Civil War, the provision reading: 
“No bill or ordinance which shall have been rejected by either 
House shall be brought in again during the sitting, without leave 
of the House, and notice of six days bging previously given.” 

Georgia in 1798 stipulated: “No bill or ordinance which shall 
have been rejected by either House shall be brought in again dur- 
ing the session, under the same or any other title, without the 
consent of two thirds of each branch.” In 1865 this was changed 
to limit the need of such consent to the House by which the meas- 
ure was rejected. In that form the provision survives. Louisi- 
ana in 1879 put into her Constitution the harmless provision that 
no measure once rejected should be proposed again in the same 
House without the consent of a majority thereof. In Montana, 
by rule, a rejected measure can be introduced again after five 
days and upon a two-thirds vote; in Wyoming, after three days 
on majority vote. By a joint rule of the General Assembly of 
Iowa it appears that when a bill has passed one House and been 
rejected by the other, upon five days’ notice it can again be in- 
troduced in either House upon leave of a majority of the mem- 
bers of that House. The rule is rarely used. Tennessee and 
Texas have from the start provided in their Constitutions that 
after a bill has been once rejected, no bill containing the same 
substance shall be passed into law during the same session. 
Elsewhere the securing of the same end has been left to legisla- 
tive rules, and wisely, for it is not an appropriate matter to treat 
in the fundamental law. 


CHAPTER XVII 
RELATIONS BETWEEN THE BRANCHES 


Tur theory of the bicameral system assumes two Houses of 
equal power. This it has proved as hard to get as it is to main- 
tain the equilibrium between gold and silver in bimetallic cur- 
rencies. In our colonial days the lower branch was the more im- 
portant. The makers of the first Constitutions seem for the most 
part to have expected that this would continue to be the case. 
Quickly, however, the checks-and-balances idea came to the 
front, and by the time Massachusetts got around to devising a 
Frame of Government, it was generally accepted that the two 
Houses should stand on a level. When the authors of the Federal 
Constitution adopted the principle, they threw the adjustment 
out of balance by giving to the Senate powers destined to make 
that body distinctly the more influential in lawmaking. 

In the States, too, the Senates usually have the greater share 
in determining the laws, but not so much in the way of shaping 
new legislation as in preventing change. Conditions tend to 
make the lower House the constructive body, the upper House 
the obstructive body. This, however, is no part of the bicameral 
theory. Sir Thomas Smith, who described Parliament in a book 
written nearly three centuries and a half ago, said: “In the 
lower House the Speaker, sitting in a seat or chair for that pur- 
pose somewhat higher that he may see and be seen of them all, 
hath before him, in a lower seat, his clerk who readeth such bills 
as be first propounded in the lower House, or be sent down from 
the Lords. For in that point each House has equal authority to 
propound what they think meet, either for the abrogating of 
some law made before, or for making of a new.” It is still the 
case with Parliament, as it is now with all the legislative bodies 
of the United States, that theoretically the two Houses stand on 
the same footing in the matter of proposal, with no important ex- 
ception save in respect of money bills. 

The few deviations from this principle have not won favor. 
Locke’s Fundamental Constitutions of Carolina said, in 1669: 
“The grand council shall prepare all matters to be proposed in 
parliament. Nor shall any matter whatsoever be proposed in 
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parliament, but what has first passed the grand council.” A 
duzen years later certain Scotch Presbyterians thought of re- 
moving to Carolina in order to escape from persecution, and for 
their encouragement some changes were made in the frame of 
government. One read (1682): “And whereas it is not impossible 
that even the Grand Councill or Senate of Carolina, that we 
have taken such good care to have equally constituted for the 
good & quiet of the inhabitants of Carolina, may become corrupt 
& forgett their duty, & not take sufficient care to remedy incon- 
veniences by proposing fitting Laws to be passed by the Parlia- 
ment, wee have thought fitt to appoint that if the major part of 
the grand Juryes of the Countyes shall present a thing necessary 
to be passed into a law, & that if the Grand Councill do not in 
convenient time propose it to the Parliament, that then it shall 
be lawfull for any one of the chambers to take cognizance of it, & 
propose it to the house.’’ Later the Assembly denied the right of 
the Council to initiate, and a long deadlock followed. 

It is not improbable that Locke’s notion suggested to William 
Penn the provision he put into the Charter of Liberties for Penn- 
sylvania in 1682. By it the Governor and Provincial Council (an 
elected upper branch) were to prepare and propose all bills. 
These were to be ‘‘publisht and Affixed to the most noted places 
in the inhabited parts [of the Province] Thirty days before the 
meeting of the General Assembly in order to the passing of them 
into laws or Rejecting of them as the General Assembly shall 
see meet.” In 1696 the power to originate was given to the 
Assembly. 

In Virginia under Culpeper the Governor and Council were to 
suggest measures to the home Government. After inspection, 
and amendment if thought necessary, these were to be sent back 
and then passed upon by the House. Culpeper soon found this 
would not work, and so informed the home authorities. By the 
practice that came to be established, the Council had power to 
concur, amend, or reject, but not to originate. Accustomed to 
such a program, the framers of the Constitution of 1776 natu- 
rally provided: “All laws shall originate in the House of Dele- 
gates, to be approved of or rejected by the Senate, or to be 
amended, with consent of the House of Delegates; except money 
bills, which in no instance shall be altered by the Senate, but 
wholly approved or rejected.” Although the prohibition against 
money bills was omitted in the Constitution of 1830, it was not 
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until 1850 that the upper branch got the right to originate meas- 
ures. There the Senate seems to have been at first of less conse- 
quence than anywhere else. Said George Nicholas in the Vir- 
ginia Convention, June 4, 1788: ‘‘The members of our Senate 
have never ventured to oppose any measure of the House of Dep- 
uties; and if they had, their chance of being reélected, when op- 
posed by the delegates of the different counties, would be 
small.” ! Such subserviency in any other State has not come to 
my notice. 

With us it is natural that much the larger part of the bills 
should start in the lower House because it always has many 
more members to conceive legislative needs or be asked to pre- 
sent them. Where government by Ministers prevails, the lower 
House is usually the center of activity. Government bills will be 
there introduced and the sponsors for others will usually prefer 
the same course. The common result is a dearth of business in 
the upper branch in the first part of a session, with an excess of 
business toward the close. Frequent complaints on this score in 
England have led to suggestion that some of the important bills 
be introduced in the House of Lords, but the Government of the 
day, whichever party is in power, does not show much inclina- 
tion to adopt the suggestion. Ilbert? tells us the reason prob- 
ably is that until a measure has been discussed in the popular 
House, it is difficult to ascertain the trend and force of public 
opinion, what chance the measure has of becoming law, and 
what amendments it is likely to require in deference to hostile or 
friendly criticism. 

Ordinary bills seldom originate in the French Senate. On the 
other hand, in Germany before the World War, though the right 
of beginning legislation was expressly conferred upon the lower 
chamber, the Reichstag, in practice it was exercised almost ex- 
clusively by the upper chamber, the Bundesrath, even in the 
matter of money bills. Usually bills were prepared, discussed, 
and voted in the Bundesrath, and then submitted to the Reich- 
stag, which criticized and amended rather freely. Members of 
the Bundesrath might sit and vote in the Reichstag, so that they 
had a double chance at a measure if they wished, indeed a triple 
chance, for measures had to be returned for further scrutiny by 
the Bundesrath before promulgation by the Emperor. In any 
case, the final approval of a measure had to take place in the 
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Bundesrath, by whose authority alone the character of law could 
be imparted. Speaking strictly, it was the Bundesrath that made 
law, with merely the assent of the Reichstag.! 

This was reversed by the Constitution of July 31, 1919. 
Thenceforward, it was explicitly declared, national laws were to 
be enacted by the National Assembly, the new Reichstag, the 
lower branch. If the upper branch wishes to propose a law, it 
must communicate with the lower through the Cabinet, which 
must send down the bill with a statement of its attitude. On the 
other hand, if the Cabinet wishes to propose a law, it must con- 
sult the upper branch, and if that body dissents, a statement to 
that effect must accompany the bill when laid before the lower 
branch by the Cabinet. In matter of passage of bills, the upper 
branch has no more than the power of suspensive veto. Within 
two weeks after the Assembly sends up a law, the upper branch 
(the National Council or Reichsrath) may object, and then it has 
two weeks more for filing its objection with the Cabinet, which 
returns the measure to the lower branch for reconsideration. 
Then if the two branches cannot agree, the President may within 
three months refer the matter to the people. If the President 
makes no use of this right, the law does not go into effect unless 
the lower branch by a two-thirds vote disapproves the objections 
of the upper, in which case the President must either promulgate 
the law as enacted by the Assembly or refer it to the people. 

In the Netherlands the lower House of the States-General 
takes the initiative in presenting projects of law to the King. On 
sending a measure to the upper House, it is authorized by the 
Constitution to entrust one or more of its members with the de- 
fense of its measures there. 

Variations of practice found in other legislative bodies indi- 
cate it is not yet clear what course will get the most efficiency. 
That something better will be worked out is altogether probable. 
Governor Dunne of Illinois told the Governors’ Conference of 
1913 that he would have an upper House of fifteen or twenty- 
five members, and that he would have it meet sixty days before 
the lower House should be convened. He would by law compel 
every bill to be submitted to such an upper House during that 
sixty days, and he would permit the lower House to initiate no 
measures except such as relate to the fiscal department of the 
State.? Whether or not the remedy for palpable evils lies in this 

1F, A. Ogg, The Governments of Europe, 221. 2 Proceedings, 272. 
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direction, it can hardly be questioned that the need of some rem- 
edy is serious, at any rate where no joint-committee system 
links together the Houses and secures some harmony of action. 

The need is particularly conspicuous in Congress, where there 
is enormous waste of time and energy by reason of methods that. 
fail to secure action by the second House on measures that have 
passed the first. It frequently happens that meritorious bills 
will receive the general approval of one House or the other, ses- 
sion after session, but will not be lucky enough to get the con- 
sideration of both Houses in the same session. This clogs the 
machinery of Congress in costly and needless fashion. The waste 
would be greatly lessened by the adoption of the joint-commit- 
tee system as it is worked, for example, in Massachusetts, avoid- 
ing more than one committee consideration of any bills save 
those involving expenditure. If separate committces must be 
maintained, then upon reference in the seccnd branch, reports 
within a specified time might well be required by rule, for two 
equally thorough committee inquiries are hardly essential. It 
has been suggested that if in the second branch all bills favor- 
ably reported by committees after coming from the first branch 
should have the right of way until disposed of, a great deal of 
work now allowed to encumber calendars would be finished 
speedily and to general advantage. 

In Parliament and in other bodies where one branch is mark- 
edly the stronger, comparatively few measures accepted by one 
House are rejected by the other. Where the two Houses are on 
equal footing as with us, it is much more common for bills to be 
killed in the second chamber, but as the bicameral system is 
meant to accomplish this very thing, the assumption being that 
such bills meet a merited fate, the result is at least not prima facie 
evidence of inefficiency, but quite the contrary. 


CONFERENCE COMMITTEES 


Tue usual machinery for reconciling differences of opinion be- 
tween the two Houses when each wishes action, but they disa- 
gree as to details, is the committee of conference. It is a very old 
method of procedure, indeed coeval with the beginnings of Par- 
liament. No record exists of a conference before 1370, but it is 
clear that the one then held was not the first, for in 1378 we find 
the Lords refusing the request of the Commons that six Lords 
may be allowed to advise them on the question of supply as had 
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been done in the last three Parliaments, but agreeing to a con- 
ference of from six to ten of each House, “‘as by ancient cus- 
tom.” ! 

Two kinds of conference developed. One was the formal or 
simple conference, producing an exchange of written reasons, 
sometimes resulting in agreement, but often meant only to jus- 
tify the position taken. No conference of this sort has been 
asked in Parliament since 1857, messages between the Houses 
now accomplishing the purpose. The other variety was the free 
conference, in which, as the adjective implies, discussion was 
allowed, and the real intent was to bring the two Houses to one 
mind. This, too, has now disappeared from the procedure of 
Parliament, the last conference of the sort having been held in 
1836. The practice fell into disuse because the development of 
the cabinet system of government brought it to pass that almost 
all important bills were government bills, over which negotia- 
tions came to be carried on between the Ministry and the leading 
peers in opposition. 

The first recorded request in Massachusetts for a conference 
came through a singular occasion. The Journal of June 16, 1644, 
has this entry: “‘The Howse of Deputies, upon much serious de- 
bate, dissent from our honoured magistrates in ye bill sent from 
them for ye giving, or which seemes to give them, or any of them, 
power to licence any commanders of any vessells to make a fight 
in our harbours, & therefore desire a conference with them for a 
more speedy issue herein.” * The conference appears to have 
been speedily held, and the upper House appears to have yielded, 
for on the same day is the record of a vote that no ships within 
the harbor should be suffered to fight with any others.’ 

When in 1703 the Legislature of New Jersey, in conformity 
with the practice of Parliament, demanded of the Governor, 
Lord Cornbury, sundry specified privileges of assemblies, he re- 
jected, as an innovation, this one: ‘‘That if any misunderstand- 
ing shall happen to arise between the Council and this House, 
that in such a case a committee of the Council may be appointed 
to confer with a committee of this House for adjusting and recon- 
ciling all such differences.” Nevertheless the privilege was re- 
peatedly exercised. Conferences sometimes lasted several days. 


1 Adrian Wontner, The Lords, Their History and Powers, 37. 
2 Records of the Colony of the Mass. Bay in N.E., 111, 16. 
8 Ibid., 17. 
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‘The House prevailed on matters of principle by threatening to 
block all legislation if it could not have its way, but it was not 
obstinate about unimportant amendments made by the Council. 

The Constitution drafted for New York by John Jay in 1777 
provided for a conference committee, to be elected by ballot, 

whenever Senate and House should disagree. Absurdly enough, 
it was required that the conference should be held “‘in the pres- 
- ence of both” Houses. Such a conference must have been as 
entertaining as any other passage-at-arms. Martin Van Buren 
took part in several conferences when in 1812 he was serving his 
first term in the New York Senate. In his “Autobiography” ! 
he describes how the opposing views were set forth “in the 
presence of multitudes of the People.” The feelings of the mem- 
bers, as also of the audience, frequently became highly excited. 
At the close of one of Van Buren’s speeches Judge Hager, “‘an 
honest German and Republican Senator,’ stepped forward, 
embraced and kissed Van Buren, and thanked him in the pres- 
ence of the two Houses. Van Buren says that, although these 
debates in no instance changed a vote in either House, “they 
exerted a very salutary influence upon the public mind.” Chan- 
cellor Kent and Rufus King, zealous Federalists, doubtless saw 
nothing salutary in the influence Van Buren extolled, but there 
is no reason to think they were prejudiced in telling the Conven- 
tion of 1821 that conferences as then directed were calculated 
only to produce collisions, to array the two Houses more and 
more against each other, and to confirm them respectively in 
their preconceived opinicns. Delegate Sharpe said experience 
had shown the conferences to be useless and a mere legislative 
farce. Wisely the Convention dropped the provision. Nowadays 
the New York Legislature resorts to conference committees very 
infrequently. Most of the disagreements are adjusted by the 
leaders informally. 

Louisiana in 1879 stipulated that reports of committees of con- 
ference should be adopted only by a majority of the members 
elected to each House, with the vote taken by Yeas and Nays. 
That such formal recognition of the dangers of conference com- 
mittees has not become general in State Constitutions is in some 
degree proof that these dangers are not alarmingly prevalent in 
State Legislatures. Professor Reinsch does not flatter with the 
explanation he gives. In his opinion the cardinal weakness of the 

1 Am. Hist. Assn., Annual Report, 1920, 1, 44. 
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Legislatures of our Commonwealths lies rather in their careless 
habit of indiscriminating assent to the larger part of the meas- 
ures presented to them, than in any tendency to obstinate dis- 
agreement between rival chambers. ‘The habit of unanimous 
consent has fastened itself so strongly upon many of our State 
Legislatures, that the arbitral function of the conference cham- 
ber is resorted to only upon rare occasions. The general weak- 
ness of the party system in our local lawmaking bodies, com- 
bined with the usual tacit understanding between the opposing 
machines, as well as the infrequence of opposing control in the 
two Houses in the present day of sectional majorities, assure the 
flood of legislation a passage free from the friction which necessi- 
tates in Congress the compromising agency of the Committee of 
Conference.” ! 

Although much of this might be contested, it is here quoted 
only to illustrate the dangers of generalization in such a matter 
as the one at the moment under consideration. Certainly in 
Massachusetts, and in my belief in sundry other States, there is 
no indiscriminating assent to the larger part of the measures, no 
habit of unanimous consent, no tacit understanding between 
cpposing machines. The emphasis would better have been laid 
on the infrequence of control of the two branches by different 
parties. To this, in States using the joint-committee system, 
should be added the advantage of that system in getting some 
degree of compromise before bills are reported. Then, too, in 
the States there is usually not so much hostility between the 
two branches as there is in Washington. The State Senates have 
not the esprit de corps found in the Federal Senate. They are 
weaker bodies, less jealous of prerogatives, less insistent and 
less dogmatic. 

It is in Congress that the conference committee has developed 
its worst aspects. They grew serious about a generation ago, if 
we may rely on a speech by John Sherman in the House May 13, 
1884. ‘We have by our practice heretofore gradually extended 
the powers of Committee of Conference,” he said, “until now a 
proposition to send a bill to a committee of conference startles 
me when I remember what occurred in the Committee of Con- 
ference on the tariff bill last year.. I feel that both Houses ought 
to make a stand on the attempt to transfer the entire legislative 
power of Congress to a committee of three of each body, selected 

1 Reinsch, American Legislatures, 179. 
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not according to any fixed rule, but selected probably according 
to the favor of the presiding officer or the chairman of the com- 
mittee that framed the bill; so that in fact a committee selected 
by two men, one in each House, may frame and pass the most 
important legislation of Congress.” In spite of Sherman’s warn- 
ing, no such stand was made and the practice continues virtually 
to vest much of the decision of important issues in a very few 
men. 

Their power lies chiefly in the fact that reports of conference 
committees must be accepted without amendment or else re- 
jected in toto. The impulse is to get done with the matter and so 
the motion to accept has undue advantage, for some members 
are sure to prefer swallowing unpalatable provisions rather than 
prolong controversy. This is the more likely if the report comes 
in the rush of business toward the end of a session, when to seek 
further conference might result in the loss of the measure alto- 
gether. At any time in the session there is some risk of such a 
result following the rejection of a conference report, for it may 
not be possible to secure a second conference, or delay may give 
opposition to the main proposal chance to develop more strength. 

What ought to be the universally accepted parliamentary law 
would much safeguard the situation, but unfortunately the 
Senate, save in the matter of the general appropriation bills, 
still follows the rule in Jefferson’s ‘“‘Manual,” taken from the 
practice of Parliament, to the effect that an amendment need not 
be germane to the subject-matter of the bill. So when the House 
sends over other than a general appropriation bill, the Senate 
may by riders or otherwise amend as it sees fit. Indeed, it may 
replace with a wholly new measure everything except the titk:. 
When the changes, whether of detail or going to the essence, 
reach the House, it is no longer the custom in the case of big bills 
to discuss the new proposals one by one, and decide what shall be 
approved, what rejected. Commonly the bill is at once sent to 
conference, without instructions. Still excepting the appropria- 
tion bills, when this is done the House gets no chance whatever 
to pass Judgment separately on the Senate changes before the 
conference. Blindfolded the House puts its interests in the hands 
of its conferees. When their report comes in, praise or blame of 
any one feature of their judgment is uscless except as far as it 
may contribute toward acceptance or rejection of their conclu- 
sion as a whole. The practical effect is that none but a few mem- 
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bers of the House have ordinarily had any real part in shaping or 
making so much of the law as results from the Senate proposals 
in question. For example, when in 1921 more than eight hun- 
dred changes were made in the Revenue Bill after it left the 
House, that body was permitted to pass judgment on but one. 
To be sure, most of the changes were in matters of detail, with 
little chance for dispute, but some involved principles of more or 
less importance. 

Entangled in a network of rule and custom, the Representa- 
tive who resents and would resist this theft of his rights, finds 
himself helpless. Rarely can he vote, rarely can he voice his 
mind, in the matter of any fraction of the bill. Usually he cannot 
even record himself as protesting against some one feature while 
accepting the measure as a whole. Worst of all, he cannot by ar- 
gument or suggested change, try to improve what the other 
branch has done. 

This means more than the subversion of individual rights. It 
means to a degree the abandonment of whatever advantage the 
bicameral system may have. By so much it in effect transfers 
the lawmaking power to a small group of members who work out 
in private a decision that almost always prevails. What is worse, 
these men are not chosen in a way to ensure the wisest choice. It 
has become the practice to name as conferees the ranking mem- 
bers of the committee, so that the accident of seniority deter- 
mines. Exceptions are made, but in general it is not a question of 
who are most competent to serve. Chance governs, sometimes 
giving way to favor, rarely to merit. 

In the past, conference committees of Congress have added to 
their dangers by trying to inject wholly new matter into their 
reports. The House, with its hostility to amendments not ger- 
mane, sought to prevent this by ruling out such matter on points 
of order. The Senate was long indifferent, presiding officers rul- 
ing that it was for the Senate itself to decide whether it would ac- 
cept or reject. Not until 1918 was the practice reformed, by a 
rule forbidding conferees to insert in a report any matter not 
committed to them by either House. This met an evil, but also it 
shut the door against an advantage. If a conference committee 
discovers opportunity for bettering a bill in some matter of de- 
tail, in my judgment it might safely and wisely be permitted to 
call the facts to notice by separate recommendations. This 
would not impair the valid purpose of the rule, which is to pre- 
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vent conferees from making innovations that might not be no- 
ticed, and in any case might be carried through unfortunately by 
the impetus of the report as a whole. 

In the matter of the general appropriation bills, which make 
up a large part of the work of Congress, it was hoped that the 
change of the House rules in 1920 would carry the reform of the 
conferring process to a point where its more important evils 
would disappear. The chief dangers aimed at sprang from the 
power of Senate committees to report increase of appropriations 
in a bill as it came from the House, or to add new items, and 
from the power of the Senate itself to do these things if provided 
for by existing law, as well as to saddle special, private, or local 
legislation on a general appropriation bill, prohibition extending 
only to general legislation thereon. This permitted the Senate to 
embarrass the House conferees with many proposals that the 
House either had never considered or had rejected. The practi- 
cal effect was that in either case the conferees on the part of the 
House commonly exercised the whole legislative power of that 
body when they yielded to the Senate and made a report of 
agreement, for such a report was almost sure to be accepted. To 
meet the situation and as part of the budget reform, the House 
directed that without its specific authority its managers of a con- 
ference shall not agree to any amendment providing for an ex- 
penditure not previously authorized by law (unless in continua- 
tion of works in progress), or changing existing law (except in the 
way of retrenchment). This permits, if any member of the 
House so desires, a separate discussion of anything the Senate 
has done that is obnoxious to the House rules, and independent 
acceptance or rejection by the House. 

In State Legislatures under machine control, it is said that the 
leaders resort to the conference committee as a device for the 
easy exercise of their power. They are supposed to arrange that 
the reports of the committees in the two Houses shall conflict, re- 
sulting in a conference committee that can be managed. This 
method of manipulation is not impossible, but I much doubt if 
stratagem of the kind is often deliberately planned. It involves 
too many factors. Not nearly so often as the public is led to im- 
agine do political leaders conceive intricate programs of chi- 
canery. The men who control Legislatures are usually opportu- 
nists, quick and skillful in taking advantage of situations as they 
arise. The conference committee gives them opportunity, but 
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seldom one that is premeditated. Nothing like deliberate design 
in this field has ever come under my observation, either in a Leg- 
islature or in Congress. 

Speaking broadly, the system of legislating by conference 
committee is unscientific and therefore defective. Usually it for- 
feits the benefit of scrutiny and judgment by all the wisdom 
available. Uncontrolled, it is inferior to that process by which 
every amendment is secured independent discussion and vote. 
On the other hand, it does bring result, action, conclusion, and 
perhaps under the conditions of our overworked assemblies this 
outweighs all other considerations. 


RESTRAINING THE HovussE oF Lorps 


In the matter of relations between the two branches, the most 
interesting and important development of our time has con- 
cerned the position of the House of Lords in the constitutional 
system of England. 

Let it be remembered that it took nearly three centuries to 
work out the system of passing bills by two Houses with which 
we are so familiar to-day. At the outset the petitions of the Com- 
mons reached the King sitting in Council. The Commons long 
contested that the Council should not interfere. By a famous 
petition in 1382 the Commons prayed that none of their petitions 
should be made law with additions or diminutions, and in 1406 
they petitioned to have any of their bills back from the Lords to 
amend the same.! As the Lords gradually added legislative func- 
tions to those of a judicial nature, they came more and more to 
assert their right to pass upon the proposals of the Commons, in 
addition to making proposals on their own behalf, thus ever 
strengthening their position as the superior body. 

Up to the reign of George I the House of Lords was distinctly 
more influential than the House of Commons. In the course of 
Walpole’s ministry (1721-42), however, the Commons took first 
place. This has been attributed in part to Walpole’s exer- 
cise of power while sitting in the lower House; in part to the in- 
creased prestige of membership in that body resulting from the 
Septennial Act of 1716, which extended the life of Parliament 
from three to seven years; and in part to the rise of the mercan- 
tile interest and its greater concern with the taxation prerogative 
lodged in the lower House. 

1 Adrian Wontner, The Lords, Their History and Powers, 14-15. 
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The decline in the influence of the House of Lords was acceler- 
ated by the social, economic, and political changes of the nine- 
teenth century. The extension of the franchise, the spread of 
democratic ideas, the new conception of the powers and duties of 
the State, all combined to widen the gulf between the popular 
House and the House that especially represented tradition, aris- 
tocracy, wealth. Instinctively the Lords felt the growing pre- 
cariousness of their situation. It was before the Parliament Act 
was passed that Sir C. P. Ibert said in his little book on Parlia- 
ment (p. 213): “The Lords have, for several generations, met 
the difficulties of the position by prudently and sagaciously lim- 
iting the exercise of their powers. They no longer claim the right 
— the constitutional as distinguished from the legal right — to 
exercise concurrent powers of legislation. When a bill is sent 
from the Ccmmons, the Lords do not, in practice, exercise freely 
either the right to reject it if it is not in accordance with their 
own views, or the right to make substantial alterations. What 
they claim, according to an authoritative exposition by a leading 
member of their House, is the right and duty ‘to arrest the prog- 
ress of such measures whenever we believe that they have been 
insufficiently considered, and that they are not in accord with 
the deliberate judgment of the country.’ In short, the claim made 
by them is to act as arbiters between the Commons and the 
country.” 

On another page (68) Ibert said: ‘‘The House of Commons 
makes laws with the concurrence of the House of Lords and the 
King.” It will be seen by this that Parliament had come to be 
clearly differentiated from the Legislatures and the Congress of 
the United States. With us the two chambers are in theory, and 
usually in practice, absolutely equal in power, barring the mat- 
ter of initiating money bills. Even in respect of money bills, 
however, there is a distinct difference between the position of 
the Lords and that of an American Senate. We have been dis- 
carding restraints on our upper Houses until now they are quite 
free to enlarge, diminish, or reject appropriations voted by the 
lower branch, and indeed in the shaping of appropriations our 
National Senate is averred to have more influence in practice 
than the House of Representatives. 

Precisely the opposite development has taken place in Eng- 
land. Long ago it came to be established that the Lords were 
not to interfere seriously with the will of the Commons in money 
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matters. To be sure, it was admitted in 1671 and 1689 that the 
Lords might reject a money bill, but they refrained from using 
the right in any degree likely to provoke a contest, although now 
and then rejecting or postponing bills that bore incidentally on 
supplies and taxation. Dispute arose when in 1860 they seemed 
to the Commons to carry their claim of privilege too far in post- 
poning for six months the second reading of the Paper Duties Re- 
peal Bill. Out of the ensuing discussion came resolutions by the 
Commons, one to the effect that although the Lords had some- 
times exercised the power of rejecting bills of various descrip- 
tions relating to taxation, yet the exercise of that power was 
“justly regarded by the Commons with peculiar jealousy, as af- 
fecting the right to grant supplies, and to provide the ways and 
means for the service of the year.” 

Meantime, since 1832, as part of the development that made 
Cabinets in theory the reflection of the popular will, it had come 
to be an unwritten rule of the Constitution that the Lords were 
not to defeat any measure, whether fiscal or otherwise, that had 
been passed by the Commons in successive Parliaments, and 
thus certified, by an intervening election, as being the embodi- 
ment of a popular demand. 

The Education Bill, brought forward by the Government in 
1906 and passed by the Commons, was killed by destructive 
amendments of the Lords. This led the Commons to adopt a res- 
olution proposed by Sir Henry Campbell-Bannerman, declar- 
ing that ‘‘the power of the other House to alter or reject bills 
passed by this House should be so restricted by law as to secure 
that within the limits of a single Parliament the final decision of 
the House of Commons shall prevail.’”’ The quarrel was brought 
to a head by the rejection of the Budget Bill in 1909, after the re- 
jection of other important measures approved by the Liberal 
majority in the Commons. The Budget Bill contained many 
features extremely distasteful to the Conservatives, and espe- 
cially to the landholding class, who controlled the House of 
Lords. Its rejection was put on the ground that it contained pro- 
visions not of a financial nature, thus taking it out of the class of 
“money bills” that the Lords might not reject. Thereupon the 
Commons adopted, by a vote of 349 to 134, a memorable resolu- 
tion to the effect that “the action of the House of Lords in refus- 
ing to pass into law the provision made by the House of Com- 
mons for the finances of the year is a breach of the Constitution, 
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and a usurpation of the privileges of the House of Commons.” 
The Asquith Ministry came instantly to the decision that the 
situation demanded an appeal to the country. In January, 1910, 
a general election took place, with the result that, though with a 
reduced majority, the Government was continued in power. 

The approval of the electorate thus secured, the Liberal Min- 
istry proceeded to work out a plan for controlling the House of 
Lords. It was put into the Parliament Act of 1911, which pro- 
vided: 

(1) A public bill passed by the House of Commons and certi- 
fied by its Speaker to be a “money bill” is to become a law 
within a month after it has been sent up to the House of Lords, 
even though not consented to by that House, unless the Com- 
mons direct to the contrary. (2) Any other public bills (except 
to confirm a provisional order or extend the duration of Parlia- 
ment beyond five years) sent up more than a month before the 
end of the session, in three successive sessions, are to become 
laws notwithstanding the Lords have not consented, but two 
years must have elapsed between the first real introduction of 
the bill and its final passage. (3) No Parliament is to last more 
than five years. 

It will be seen that now, when the House of Commons is per- 
sistent encugh, it prevails. In respect to measures thus made 
law, therefore, England no longer insists on the fundamental per- 
quisite of a bicameral legislature — the power of one branch 
to negative the other. However, it is argued that in effect 
the bicameral purpose is accomplished by the necessity for two 
considerations and approvals —in the Cabinet and in the 
House. 

The Welsh Disestablishment Bill of 1914 was the first to be- 
come law in spite of the Peers. Its date, May 19, was hailed as 
marking the opening of a new era in the political development of 
Great Britain. For those who want the road marked by mile- 
stones, this will serve as well as any, but let it not be forgotten 
that stones only mark the road, and that the roads of history 
never reach an end. Within three months broke out the World 
War, destined to upset human calculations in a thousand direc- 
tions. Among the incidental effects of that cataclysm was the 
renaissance of the House of Lords. The virtual dictatorship of 
the Prime Minister, accompanied by abandonment of the party 
system, destroyed what little usefulness remained in the House of 
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Commons, leaving the House of Lords the only place where there 
could be free and effective criticism. 

The new system is not a finality. Serious grounds for dissatis- 
faction and criticism remain. Out of them came the Bryce Con- 
ference of 1917-18, with resultant recommendations not only for 
a reconstitution of the House of Lords, but also for further 
change in the relations between the branches. 

The eminent statesmen who composed this Conference started 
with agreement that the functions appropriate to a second cham- 
ber are: (1) the examination and revision of bills brought from 
the House of Commons; (2) the initiation of bills dealing with 
subjects of a comparatively non-controversial nature which may 
have an easier passage through the House of Commons if they 
have been fully discussed and put into a well-considered shape; 
(3) the interposition of so much delay (and no more) as may be 
needed to enable the opinion of the nation to be fully expressed; 
and (4) full and free discussion of large and important questions. 
It was further agreed that a second chamber ought not to have 
equal powers with the House of Commons, nor aim at becoming 
a rival of that assembly. In particular it should not have the 
power of making or unmaking Ministries, nor enjoy equal rights 
in dealing with finance. 

To meet these conditions it was recommended by the Confer- 
ence that the second chamber should have no power to amend or 
reject a financial bill. For reconciling differences in the case of 
other bills, various methods were considered. That of a joint 
sitting of the two Houses was rejected because of the great size of 
such an assembly, difficulties attending its procedure, and the 
possibility that its presence in the background might make 
agreement in conference less probable. Referendum to the peo- 
ple was opposed on the ground that, once introduced, it coulé 
not be confined to the cases for which it was in this instance pro- 
posed; that it might tend to lower the authority and dignity ot 
Parliament; and that it was unsuited to the conditions of a large 
country, and especially of the United Kingdom, for different 
parts of which different legislation is sometimes required. 

The method preferred was that of free conference. At the be- 
ginning of each Parliament twenty members of each House 
should be appointed as a Joint Standing Committee of Confer- 
ences. To this committee should be added, on the occasion 
of reference of any particular bill, ten members of each House, 
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thus making sixty in all for consideration of the bill in ques- 
tion. If a bill reported by such a conference failed to pass 
either House, it should in the following session be again referred 
to such a committee, and then if reported back by a majority 
of not less than three, of those present and voting, it would, if 
approved by both Houses or by the House of Commons alone, 
be presented to His Majesty for the royal assent; otherwise it 
would lapse. 

The novel suggestion that a certain proportion of each confer- 
ence committee shall be members of the two branches selected in 
advance for a share in all conferences, with the other members 
selected for each particular case, has not a few evident merits and 
might well be considered by any bicameral legislature, whether 
or not working under the conditions of ministerial responsibility. 
Clearly such an arrangement would bring to a conference the de- 
cided benefit of the attitude taken by the membership at large, 
in addition to that of the members particularly interested. Fur- 
ther it should be noticed that the Bryce plan contemplates giv- 
ing to the conference committee power to deal with the bill in 
such manner as may seem to it calculated to bring about an 
agreement between the two Houses, which inferentially means 
unlimited power of amendment, but the Bryce recommendation 
is that the report of such a committee may not itself be amended 
by either House. 


Drap.Locks ELSEWHERE 


In the British Dominions the danger of deadlock between the 
branches has been guarded against in various ways and to vary- 
ing degrees. The rule is that the upper House shall be subject to 
some disability in matters of finance. The law officers of the 
Crown hold that an upper House may not exercise more power 
than the House of Lords in amending bills for the levy or expend- 
iture of money. In the Cape of Good Hepe alone, and there by 
the original Constitution, was power to amend moncy bills spe- 
cifically granted to the Council. On the other hand, the Natal 
Constitution of 1893 definitely said the Legislative Council 
might not alter a money bill; and the same prohibition appeared 
in the Transvaal and the Orange River Colony. 

In South Australia as long ago as 1857 the Council won the 
privilege of suggesting changes in return for an agreement that it 
would not reject the ordinary appropriation bills. Protracted 
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struggles finally secured to the Victoria Council in 1903 what was 
in effect the right to amend, the compromise of the situation pro- 
viding that Council and Assembly might be dissolved at the 
same time, and that the Council might at certain stages suggest 
amendments of money bills if the changes involved no increase 
in charge or burden. Viclent disputes marked the controversy in 
West Australia, the outcome being alteration of the Constitution 
so that the upper branch might at any time return a money bill 
to the lower, with a message requesting omission or amendment, 
but it has since been decided that if the Assembly rejects the re- 
quest, the Council may not insist. 

The quarrels that the difficulty had bred, naturally invited the 
framers of the Federal Constitution for Australia to attempt a 
more satisfactory solution of the problem. The delegates of the 
larger States preferred a referendum to the people in case of a 
deadlock between the branches. It was to the interest of the 
smaller States to meet the need by giving more power to the Sen- 
ate, with its equal representation. In the end it was agreed that 
if the Senate should twice fail to pass any bill sent up from the 
lower branch, whether financial or otherwise in its nature, three 
months having elapsed between the two transmissions, the Gov- 
ernor might dissolve the two Houses, and if the newly chosen 
Senate should again fail to pass the measure, then by an absolute 
majority of all members of both Houses, voting in joint session, 
it might be presented to the Governor-General for the King’s as- 
sent. Simpler and speedier is the method provided by the Con- 
stitution of the South African Union. There the joint session is 
to come after one failure of the Senate to pass a money bill, or 
after failure to pass other kinds of bills sent up in two successive 
sessions; and the vote in joint session is to be a majority of the 
members present. This permits most of the more important 
measures to be concluded within the limits of a single session, 
and assures control to the Ministry, provided its majority in the 
House outnumbers the excess of its opponents in the Senate. 
Queensland has preferred to solve the problem by declaring that 
if a measure sent up in two successive sessions fails to pass the 
Senate, it may be referred to the people, and if by simple major- 
ity they approve, it shall then go to the Governor as if it had 
passed the two Houses. 

In Norway, where the Parliament (the Storthing) is made up 
of two bodies known as the Lagthing and Odelsthing, bills start 


414 LEGISLATIVE PROCEDURE 


in the Odelsthing. If the Lagthing rejects one, it goes back to 
the Odelsthing, which may send it up again, with or without 
change. If the Lagthing rejects it a second time, then the two 
bodies sit jointly, and a two-thirds vote prevails. In Sweden, 
when the two Houses differ on money bills, each votes separately 
on the matter in dispute, the votes are added together, and the 
majority prevails. In Hesse-Darmstadt it was provided that if 
the upper Chamber rejected the financial proposals of the lower 
Chamber, the Budget Bill should then be discussed in a sitting of 
both Chambers together and a decision taken by the absolute 
majority. Joint session is used in France, but only for constitu- 
tional amendment. Joint sessions are sometimes held in Holland, 
but only for occasions of state and formality. In Portugal, if a 
bill sent by one House to the other is not therein decided upon 
before the end of the following session, it then becomes law. 

In the Austrian Reichsrath if there was repeated disagreement 
between the two Houses over items in an appropriation bill or 
over the size of the contingent recruits for the army, the smaller 
figure voted by either House was considered as granted. Of the 
practice under the new conditions I am not informed. 

Three South American countries, Argentina, Brazil, and Chile, 
have still another method for lessening deadlocks between the 
two Houses. When a bill having passed one House (which for 
clearness we will call No. 1), is amended in House No. 2, it goes 
back to No. 1 for concurrence in the amendments, as with us. If 
No. 1 rejects them, then it goes to No. 2 again. If No. 2 insists 
on its amendments, by a two-thirds vote, then the bill goes back 
to No. 1, and the amendments stand unless they are rejected in 
House No. 1 by a two-thirds vote. In Argentina and Brazil, if 
one House wholly rejects a bill coming from the other, it is dead 
for that session, but in Chile, if it is rejected by House No. 2, it 
goes back to No. 1, and if No. 1 passes it by a two-thirds vote, it 
becomes a law unless then No. 2 rejects it by a two-thirds vote. 

The Constitution of the German Commonwealth (1919) pro- 
vides that if the National Assembly and the National Council 
cannot reach agreement, the National President may within 
three months refer the subject of the dispute to the people, but 
if he makes no use of this right the law does not go into effect. If 
the Assembly disapproves the objection of the Council by a two- 
thirds vote, the President is either to promulgate the law in the 
form in which it passed the Assembly, within three months, or 
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refer it to the people. Before the adoption of this idea in Ger- 
many, its use had been urged in the United States, as preferable 
to the popular initiative, the contention being that approval by 
a House or Senate would be a better guarantee of importance, 
seriousness, and good faith, than that given by any mass peti- 
tion. Furthermore, a measure passed by a legislative body would 
have had committee consideration giving some probability of 
adequacy in point of detail and form. 


CHAPTER XVIII 
COORDINATION 


“THE necessity for the concurrence of the three branches of the 
legislature constitutes the excellence of our Constitution.” So 
declared Chief Justice Holt in the great Aylesbury case, in 1704. 
Of course he had in mind the Crown as one of the three branches. 
In England the Crown has become a legislative cipher and with 
us the Executive can be overruled, so that to-day a like enco- 
mium would not go beyond two branches, but the necessity for 
concurrence to that extent is still generally thought a constitu- 
tional excellence of high degree. Barring exceptional devices for 
giving the lower House its way if the upper persists in opposition, 
it is probably the universal rule that in a bicameral legisiature 
one branch cannot act by itself in a legislative capacity. That it 
cannot alone even clothe itself with the minor qualities of a legis- 
lature was brought out in the English case of Stockdale v. Han- 
sard, which decided in effect that a libelous document did not 
cease to be a libel because it was published by the House of Com- 
mons, or because the House subsequently resolved that the 
power of publishing the report containing it was an essential in- 
cident to the constitutional functions of Parliament. 

On this side of the water the matter came up in November of 
1770, when the Massachusetts House of Representatives added 
to its quarrels with Lieutenant-Governor Hutchinson one about 
the stvle of enacting. Hutchinson informed the House it was His 
Majesty’s instruction that the stvle should be “‘ by the Governor, 
Council, and House of Representatives.” The House insisted 
there should be added the words, “‘in General Court assembled,” 
as not merely words of form, but of substance, and necessary to 
the validity of every act. You may find the controversy that 
followed set forth in “Massachusetts State Papers,’’ 279 et sqq. 
It was like the other disputes of the decade that led to Lexington 
— on the colony side wordy, meticulous, keen, irritating; on the 
Government side suave, condescending, here and there impa- 
tient. The colonists appear to have feared in this instance some 
danger dimly seen. The style required by the Crown had in fact 
been in use thirty years. Just why it was adopted, Hutchinson 
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said he did not know — perhaps merely because the old style 
was unnecessary and redundant. That it did not follow previous 
usage on both sides of the water was enough for a quibbling 
point of the kind it looks as if the colonial lawyers deliberately 
sought in order to embroil the situation further — very likely a 
wise policy to arouse the people. 

Hutchinson in the course of the controversy laid down this 
proposition: ‘‘The words ‘House of Representatives,’ in our 
laws, are technical and used in an appropriated sense, and sig- 
nify a body of men, who are an essential part of the General 
Court or Assembly, and which part can have no separate exist- 
ence; and, the instant the General Court or Assembly is dissolved, 
the House of Representatives is annihilated; and, the instant the 
General Court is prorogued, there is a temporary cessation of the 
existence of the House, or, what is equivalent to it, an incapac- 
ity of exertion of any sort of power.” Hence he argued that 
every valid act of the ‘Governor, Council, and House of Repre- 
sentatives’? must be an act of them “in General Court as- 
sembled.”’ ! 

Perhaps John Adams had the episode in mind when he drew 
the Massachusetts Constitution, for he divided the chapter on 
“The Legislative Power” into three sections, headed respec- 
tively (1) “‘The General Court,” (2) ‘Senate,’ and (3) ‘‘ House of 
Representatives.”’ Yet, he said, “the department of legislation 
shall be formed by two branches.”’ To this he added, ‘each of 
which shall have a negative on the other.”” New Jersey had been 
equally specific with ‘‘The consent of both Houses shall be neces- 
sary to every law.’”” When Vermont created a Senate, in 1836, 
she declared: ‘“‘No bill, resolution, or other thing, which shall 
have been passed by the one, shall have the effect of, or be de- 
clared to be, a law, without the concurrence of the other.” For 
the most part, however, explicit statement of this sort has not 
been deemed necessary by the Constitution writers. Indirectly 
the intent is commonly disclosed by requiring that a bill sub- 
mitted to the Governor shall have passed both Houses. 

Independent action by the two bodies was clearly contem- 
plated by the Virginia provision that the legislative department 
be “formed of two distinct branches, who, together, shall be a 
complete Legislature.” New Ycrk was more emphatic with 
“The supreme legislative power within the State shall be vested 

1 Mass. State Papers, 291. 
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in two separate and distinct bodies of men, who together shall 
form the Legislature.’ North Carolina at the outset and South 
Carolina in her second Constitution each used the adjective 
“‘distinct.”’ The potential importance of the matter is suggested 
by the action of the Kansas House in 1877, when it protested 
against receiving the Governor’s message by a joint conven- 
tion of the two Houses, “because such a gathering does not con- 
stitute the Legislature of the State of Kansas.” Joint conven- 
tions for ceremonial purposes have not been unfamiliar, and 
sometimes they have been prescribed for purposes of election, 
but their use for lawmaking will undoubtedly require constitu- 
tional sanction. Tendency in this direction might be inferred 
from the recent action of Massachusetts in providing for consid- 
eration of proposed constitutional amendments in joint sessions 
of the General Court. The idealistic Constitution that Gabriele 
d’Annunzio furnished to the Free State of Fiume August 27, 
1920, provided that the two legislative branches should meet as 
one body once a year, forming a great National Council to deal 
with and pass upon relations with other States, finance and 
treasury matters, higher education, revision of the Constitution, 
and the extension of freedom. 

Our fathers did not without friction come to agree that the 
two branches of a legislative body should be codrdinate and that 
neither should surpass the other. Human nature would not let 
such a conclusion be reached without attempt on each side to 
win precedence and advantage. A curious instance of this may 
be found in a Massachusetts episode of 1765 when the Council 
undertook to make a material alteration in a bill that had come 
up from the House, to which body a new draft was returned for 
passage. In this the House contended the Council had exercised a 
degree of interference and dictation that the House deemed very 
improper. The measure was not a money bill, and the House did 
not deny the right of the Council to alter, but it questioned the 
propriety of having a bill, thus materially altered, appear as if it 
had originated in the House. As a matter of punctilio the affair 
indicates the jealousy the House felt as to its prerogative. What 
is of more consequence, it suggests the reascn why in more than 
half of the State Constitutions it has been thought necessary to 
say that a measure may be amended in the House in which it did 
not originate. 

In Maryland the upper House had used the whip hand. It was 
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in 1669 that the delegates to the Assembly presented to the upper 
House a paper of seven grievances, at which the upper House 
took offense, ending a parliamentary squabble with an ultima- 
tum to the lower House to expunge the offensive votes from its 
Journal, or be dissolved by the Governor. This brought the As- 
sembly to terms. It declared its readiness to have its Journal ex- 
punged or obliterated, or the form of stating the grievances 
changed in any way, if thereby the weight of them could be re- 
moved from the province. The upper House then modified its 
demand, so as to require only that certain of the complaints 
should be expunged. To this the Assembly agreed, the upper 
House promising on its part to use its influence with the proprie- 
tor to secure a limitation of certain fees and court charges. 

Rhode Island found an ingenious way for avoiding such quar- 
rels. In 1672 the Treasurer of that colony was instructed to pro- 
vide, at public expense, a dinner “‘ffor the keepinge of the Magis- 
trates and Deputies in love together, for the ripeninge of their 
consultations, and husbandinge of their time.’’ Such laudable 
motives might commend the practice for occasional imitation 
even to-day. 

Perhaps a dinner at the public expense would have saved Con- 
necticut from a ridiculous episode soon after the Revolutionary 
War. Its House of Representatives had taken offense at a cer- 
tain act of Congress. Noah Webster relates that the upper House, 
understanding the necessity and expediency of the measure better 
than the people, refused to ccncur in a remonstrance to Congress. 
Several other circumstances gave umbrage to the lower House; 
and to weaken or destroy the influence of the Senate, the Repre- 
sentatives, among other violent proceedings, resolved not merely 
to remove the seat of government, but to make every country 
town in the State the seat of government, by rotation. ‘This 
foolish resolution,’ Webster says, ‘‘would have disgraced school- 
boys — the Senate saved the honor of the State by rejecting it 
with disdain — and within two months every Representative 
was ashamed of the conduct of the House. All public bodies have 
these fits of passion, when their conduct seems to be perfectly 
boyish; and in these paroxysms, a check is highly necessary.” 

Trivial though it seems, yet jealousy or false pride has at 
times absurdly marred the relations between the branches. In 
1772 Burke complained bitterly that he had been kept pares 

1 Ford’s Pamphlets on the Constitution, 33-34. 
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hours waiting at the door of the Lords, with a bill sent up from 
the Commons. The Commons were so indignant at this treat- 
ment of one of their number that, shortly afterward, when a bill 
was brought down from the Lords to impose a bounty on corn, 
the House rejected it by a unanimous vote. The Speaker then 
tossed it across the table on the floor, and a number of members 
rushed forward and kicked it out of the chamber. 

A somewhat similar occurrence is described by the acidulous 
Senator Maclay in his “Journal” under date of April 28, 1789. 
He prefaces it with a delicious bit of character drawing at the 
expense of his New England colleagues, which, though not partic- 
ularly pertinent to the story, is too good to omit. 

“‘T have had full opportunity,” he wrote, ‘of observing the 
gentlemen of New England, and sorry indeed am I to say it, but 
no people in the Union dwell more on trivial distinctions and 
matters of mere form. They really seem to show a readiness to 
stand on punctilio and ceremony. A little learning is a dangerous 
thing (’t is said). May not the same be said of breeding? It is 
certainly true that people little used with company are more apt 
to take offence, and are less easy, than men much versant in pub- 
lic life. They are an unmixed people in New England, and used 
only to see neighbors like themselves; and when once an error of 
behavior has crept in among them, there is small chance of its 
being cured; for, should they go abroad, being early used to a 
ceremonious and reserved behavior, and believing that good 
manners consists entirely in punctilios, they only add a few more 
stiffened airs to their deportment, excluding good humor, affabil- 
ity of conversation, and accommodations of temper and senti- 
ment as qualities too vulgar for a gentleman. 

“Mr. Strong [Senator from Massachusetts] gave us this morn- 
ing a story, which, with many others of a similar nature (which I 
have heard), places this in a clear point of light. By the Consti- 
tution of Massachusetts, the Senate have the right of communi- 
cating bills to their lower House. Some singular business made 
them [the lower House] shut their doors. At this time called 
Samuel Adams of the Senate to communicate a bill. The door- 
keeper told him his orders. Back returned the enraged Senator; 
the whole Senate took flame and blazed forth in furious memo- 
rial against the Lower House for breach of privilege. A violent 
contest ensued, and the whole State was convulsed with litiga- 
tion.” ! 

1 Journal of William Maclay, April 28, 1789. 
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Very likely it was one of these punctilious New Englanders 
who worked out a code of etiquette for the Federal Senate soon 
after it first assembled. On the 23d of April, 1789, the committee 
to report a mode of communication to be observed between 
Senate and House made this report to the Senate, which was ac- 
cepted: 

“When a bill or other message shall be sent to the Senate from 
the House of Representatives, it shall be carried by the Secre- 
tary, who shall make one obeisance to the Chair, on entering the 
door of the House of Representatives, and another on delivering 
it at the table into the hands of the Speaker. After he shall have 
delivered it, he shall make an obeisance to the Speaker, and re- 
peat it as he retires from the House. 

“When a bill shall be sent up by the House of Representatives 
to the Senate, it shall be carried by two members who, at the bar 
of the Senate, shall make their obeisance to the President, and 
thence, advancing to the Chair, make a second cbeisance, and 
deliver it into the hands of the President. After having delivered 
the bill, they shall make their obeisance to the President, and re- 
peat it as they retire from the bar. The Senate shall rise on the 
entrance of the members within the bar, and continue standing 
until they retire. : 

‘‘ All other messages from the House of Representatives, shall 
be carried by one member, who shall make his obeisance as above 
mentioned; but the President of the Senate, alone, shall rise.” 4 

The more sensible House of Representatives refused its assent 
to the plan. 

Nevertheless, some degree of ceremonious formality in the re- 
lations between the Houses has definite usefulness. When minor 
processes can be conformed to rule, time can be saved, embar- 
rassment and friction avoided. Some measure of dignity, too, is 
desirable in the forms of such serious work as that of making 
laws. Even in such democratic surroundings as ours, a little 
more of ceremony in these things would not be amiss. 

Cushing properly observes that nothing is or can be more es- 
sential than the existence of harmony and a good correspondence 
between the branches. To this end each should on all occasions 
pursue the accustomed methods of proceeding, and observe the 
usual ceremonies in whatever communications take place; they 
should respectively abstain from every proceeding inconsistent 

1 Annals of Congress, 1, 24. 


422 LEGISLATIVE PROCEDURE 


with the privileges of either House; the members of the two 
Houses should respectively abstain from all offensive and un- 
parliamentary remarks, either in debate or in any other parlia- 
mentary proceeding, of or toward the other or its members, or 
toward the executive; and the two Houses should extend to each 
other and their members respectively all the accustomed cour- 
tesies and civilities, which are due from one equal to another. 

It has therefore become a recognized principle of parliamen- 
tary practice that each branch of a legislature should abstain from 
all such interference with the proceedings of the other as might 
tend to injure its freedom and independence, by exerting any un- 
due influence upon it in respect to any pending measure. When 
Jefferson compiled his ‘‘Manual,” he found that in Parliament 
it was a breach of order in debate to notice what had been said on 
the same subject in the other House, or the particular votes or 
majorities on it there; “because the opinion of each House 
should be left to its own independency, not to be influenced by 
the proceedings of the other; and the quoting them might beget 
reflections leading to a misunderstanding between the two 
Houses.” ? 

There is, indeed, strong reason why “reflections” by one 
_ House on the other should not be tolerated. At the best their 
relations are those of rivals, and slight provocations may turn 
latent jealousy into bitter enmity. Attack in one House upon a 
member of the other is rightly felt to be unfair, for there is no 
chance of direct reply. As Disraeli said: “It is not merely that 
we criticize the words of those who are absent, but that unfortu- 
nately we may criticize words which were never spoken.” Parlia- 
ment has no standing order on the subject, but in closing a dis- 
cussion of it in the Commons in 1876, the Speaker observed that 
the unwritten law of Parliament is of force equal with if not 
greater than any standing order, and he concluded: “I collect 
from the discussion which has now taken place that it is the de- 
sire of this House that the law of Parliament in this respect © 
should be strictly observed and obeyed.” 

In Congress no great strictness prevails in the matter, though 
sometimes action is taken in a flagrant case. The House of Rep- 
resentatives in 1890 passed a resolution expressing its disap- 
proval of a disrespectful reference to the Senate made in the 


1 Law and Practice of Legislative Assemblies, 289, 290. 
2 Jefferson’s Manual, sec. XVII. 
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speech of a member, and ordered that it be excluded from the 
permanent record. On the 24th of June, 1919, Representative 
Ben Johnson uttered certain remarks th the House which in a 
resolution by the Senate two days later were declared to impute 
dishonorable motives and conduct to Senator Pomerene of Ohio. 
The resolution said this was a breach of privilege, calculated to 
create unfriendly relations between the Houses. On receipt of a 
copy of this, the lower branch solemnly retorted by resolving 
that the Senate resolution was itself a breach of the privilege of 
the House, and then by a separate resolution proceeded to order 
the offensive matter stricken from the Record. This meant that 
the House was willing to discipline its own member, but resented 
being told so to do by the Senate. 

In each branch it is no uncommon thing to hear doings in the 
other referred to by some circumlocution, but even that is not 
justifiable, strictly speaking. In May of 1884 Senator Edmunds 
presiding called Senator Frye to order for saying, ‘‘No bill can 
possibly pass the Senate that some member of the House will 
not be opposed to.”’ Thereupon Mr. Frye attempted the famil- 
iar retort: “‘Then IJ will suppose a case. A point of order may 
be made against it in another place,” etc. This brought from Mr. 
Edmunds: “‘The Chair must interrupt the Senator from Maine. 
The Chair thinks that that does not bring his observation within 
the rule.”” !_ Nevertheless, the practice when kept within bounds 
does no great harm, and so often helps toward clarity of discus- 
sion that common sense approves. It is one of the cases where 
the spirit of the rule is of more consequence than the letter. 

Overmuch nicety in those things does more harm than good. 
A ridiculous episode in the provincial history of North Carolina 
may illustrate the dangers of punctilio. In the Assembly of 1764, 
the lower House saw fit to speak of the Council as a ‘‘ Board.” 
’ The upper House returned an angry remonstrance, and refused 
to proceed to business until the offensive term was withdrawn. 
So much temper was displayed that they could not agree as to 
the appcintment of an English agent, and Couchet Jouvencel 
was selected for that position in place of Anthony Bacon, by a 
separate resolution of the lower House.’ 

Congress has been careful to avoid even the appearance of 
pressure by one branch on the other. Two instances of exception 


1 Gilfry’s Precedents, 436. 
2 J. W. Moore, History of North Carolina, 82-83. 
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to the rule are given as rarities. In January of 1807 the Senate 
passed a bill ‘‘to suspend the privilege of the writ of habeas cor- 
pus for a limited time in certain cases,” and sent it to the House 
with a confidential message asking concurrence as speedily as the 
emergency of the case should, in the judgment of the House, re- 
quire. Five years later, April 2, 1812, the House sent a confiden- 
tial message to the Senate asking its concurrence in the passage 
of a bill laying an embargo on all ships and vessels in the ports 
and harbors of the United States; and the committee was in- 
structed to impress on the Senate the importance of a speedy 
consideration of the bill. 


RIsk& OF THE FEDERAL SENATE 


In the course of the inevitable rivalry and conflict between the 
two branches, the Senate of the United States has gained and the 
House of Representatives has lost. While the upper chambers of 
most other countries have waned almost to the point of insignif- 
icance, in Congress the upper chamber has waxed mightily. To- 
day it is even stronger than when after nearly a century of its 
existence Sir Henry Maine could say: ‘‘ The one thoroughly suc- 
cessful institution which has been established since the tide of 
modern democracy began to run, is a second Chamber, the Amer- 
ican Senate.” Such unstinted credit would astonish a good 
many Americans if they learned of it. A prophet is not without 
honor save in his own country, and it has not in our day been the 
custom to make to this rule any exception in favor of the Senate. 
Nevertheless, the clear fact is that our upper House is as near a 
success as any political institution the world has ever known, if 
it be granted that democracy itself is a success. 

The Senate now dominates. Yet for a generation it was much 
the less important branch of the Congress, and for long after- 
ward power wavered between the two wings of the Capitol. At 
the start the Senate did not take its legislative functions very 
seriously. It seemed to think itself a conference of ambassadors 
of the States. So for five years it sat behind closed doors and 
deliberated on confidential communications. In privacy it con- 
ferred with members of the Cabinet and even the President him- 
self. 

Assemblies like individuals reveal themselves in their bearing 
and manner. A contemporary description throws light on the 
conception the Senate originally had of itself. According to a 
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Philadelphia newspaper of 1791, as quoted by J. W. Moore, 
“among the Senators is observed constantly during the debates 
the most delightful silence, the most beautiful gravity, and per- 
sonal dignity of manner. The very atmosphere of the chamber 
seems to inspire wisdcm, mildness, and condescension. Should 
any of the Senators so far forget for a moment as to be the cause 
of a protracted whisper while another was addressing the Vice- 
President, three gentle raps with his silver pencil-case by Mr. 
Adams immediately restored everything to repose and the most 
respectful attention. The Senators, in their courtesy, present a 
most striking contrast to the independent loquacity of the Rep- 
resentatives below stairs, most of whom persist in wearing, while 
in their seats and during the debates, their ample cocked hats 
placed ‘fore and aft’ upon their heads.” ! 

Apparently the Senate thought the treatment of foreign rela- 
tions its most important duty, living up to Jefferson’s view that 
“the federal government is only our department of foreign af- 
fairs.”” The treaty-making power was indeed to prove one source 
of the strength of the Senate, one cause for its greater success. 
Another was its power of passing on the President’s appoint- 
ments to office, developed in time to the aggrandizement of 
Senators and the humiliation of Presidents. Notice that these 
were extra-legislative powers. To be sure, treaty making is law- 
making of a sort, and yet its character is little more legislative 
than it is executive. Between the parties a treaty is rather a con- 
tract than a law. Appointments to office are not legislative at 
all, and are relevant to a work on lawmaking only in so far as 
they may have modified the character of legislative bodies on 
which they have been grafted. Of course, as the country grew, 
the number of appointments to be ratified grew with it, add- 
ing steadily to the consequence of this Senatorial prerogative 
through its political bearing. With the enthronement of the 
theory that to the victor belong the spoils, the Senate became 
easily the greatest partisan force in the country. 

Growth also strengthened the Senate by turning it from a small 
body, little more than a council or committee, where oratory was 
out of the question, into a forum large enough for the exercise of 
brilliant parliamentary powers. The addition of two Senators 
with every new State brought it to this point about the time 
that Webster, Clay, and Calhoun became the most eminent 

1 The American Congress, 143. 
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statesmen of the land. With others not far behind, they made a 
galaxy of oratorical splendor that gave a renown and prestige to 
the Senate firmly fixing its superiority in the public belief. 

It was in the course of the ascendancy of these men that De 
Tocqueville visited America and in the famous book he wrote 
about us praised the Senate at the expense of the House. Benton 
took sharp issue with his notion that the superiority of the upper 
branch was due to indirect election. ‘‘Almost every distin- 
guished man in the Senate,” says Benton, “or in any other de- 
partment of the government, now or heretofore, has owed his 

first elevation and distinction to popular elections — to the di- 
rect vote of the people, given, without the intervention of any 
immediate body, to the visible object of their choice. The Senate 
is asmaller body, and therefore may be more decorous; it is com- 
posed of older. men, and therefore should be graver; its members 
have usually served in the highest branches of the State govern- 
ment, and in the House of Representatives, and therefore should 
be more experienced; its terms of service are longer, and there- 
fore give more time for talent to mature, and for the measures to 
be carried through which confer fame. Finally, the Senate is in 
great part composed of the pick of the House, and therefore gains 
double — by brilliant accession to itself and abstraction from the 
other.” ! 

Nevertheless, it is altogether probable that the remarkable 
representation of some States in the Senate was due to a wiser 
choice by Legislatures than would have resulted from a popular 
vote. Whether this was true in the greater number of instances 
will always be a mooted point. 

More far-reaching because more fundamental, though less 
conspicuous, was the influence of the method of replacing the 
membership. Since but a third of the members ran the gantlet 
of election at one time, and many of that third were sure to be 
reélected, a continuity of personnel was secured that made possi- 
ble the development of a body of precedents, traditions, customs, 
creating a corporate spirit against which the ever-changing 
House would struggle in vain. The term of office, six years, has 
proved long enough to get most Senators safely through the dan- 
gers of those gusts of popular passion that have so often ruined 
the careers of Representatives. On the other hand, it has per- 
mitted the supplanting of men unable to adapt themselves to 

1 Thirty Years’ View, 1, 206, 


COORDINATION 427 


genuine and fairly permanent shifts of public sentiment, an ad- 
vantage attainable in much less degree where life tenure prevails 
and some men may obstruct progress for a score or more of years 
before death removes them. 

To-day the most powerful factor in making the Senate 
stronger than the House rests on the difference between the rules 
and practices of the two bodies. A more striking instance of the 
effect of mere machinery on governmental institutions would be 
hard to find. In one branch this machinery elevates the individ- 
ual; in the other it subordinates him. Any Senator may freely 
exert his full strength; only the exceptional Representative can 
do his best. 

A Senator may at any time address himself to whatever topic 
he thinks of importance. He can strike while the iron is hot. He 
can get the ear of the public because he can talk about the things 
in which the public is at the moment interested. In the House 
this is almost precluded. There every resolution must go to a 
committee if any one member objects to immediate consid- 
eration. Indeed, requirement for unanimous consent virtually 
blocks every avenue of independent action. Reference to com- 
mittees ensures postponement until interest has waned and en- 
thusiasm has evaporated. 

The dreary, dreadful waste of time in the House by roll-calls, 
by the reading of bills instead of reliance on printed copies, by 
disputes over points of order, and by debate irrelevant to the 
pending question, makes the proceedings for the most part so te- 
dious that the members themselves stay away all they dare, and, 
worse yet, empties the press gallery. Rare, indeed, is it now for 
any speech delivered in the House to go out to the country, even 
in brief abstract. On the other hand, the Senate furnishes so 
much of timely, newsy material that the reporters give its pro- 
ceedings a constant watchfulness resulting in some measure of 
publicity. So the Senate still moulds public opinion to some de- 
gree, but in the public mind the House is almost a cipher. 

Much ink has been used in discussing whether or not the Sen- 
ate has usurped powers not rightfully its own. It has been 
shown that at least in embryo they may all be found in the early 
records, but as Reinsch well says, its powers were orginally exer- 
cised in isolated cases, without that systematic coérdination and 
constant use which has tended to place all the controlling 
threads of governmental machinery in its hands.! 

1 Am. Legislatures, 80. 
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The clear fact is that the Senate once was weak and now is 
strong. 

Toward the end of the nineteenth century the growth of the 
power of the Senate had so alarmed many observers that savage 
criticism became rampant. Great fortunes rapidly made in the 
era of prosperity after the Civil War gave some men the means 
to buy their way into the Senate, and calumny proceeded to cari- 
cature it as nothing but a rich men’s club. There was reason to 
fear that other Senators owed their election to corporation influ- 
ences. On various occasions radical reformers found the Senate 
obdurate. In brief, suspicion became general, attack became 
violent. As virtuous a statesman as our time has seen, Sena- 
tor George F. Hoar, came to the defense in an article in the 
“Forum” for April, 1897, from which it is worth while to quote, 
both because of its earnest spirit of truth and because of its 
historical value: 

“The Senate was created that the deliberate will, the sober sec- 
ond thought of the people might find expression. It was in- 
tended that it should resist the hasty, intemperate, passionate 
desire of the people. This hasty passion and intemperance is 
frequently found in the best men as in the worst. But so long as 
the political management of the country excites eager interest, so 
long these feelings will be excited; and when they are excited the 
body whose function it is to resist them will be, for the time be- 
ing, an object of dislike and attack. It has, therefore, always 
been true, is now true, and always will be true, that the Senate is 
an object of bitter denunciation by those persons whose purposes 
are thwarted or delayed. This will be especially true when the 
House and Executive, the popular majority, are of one way of 
thinking and the Senate, representing the will of the majority of 
the States, is of another way. It is fair, therefore, that the Senate 
should be judged not by considering its conduct or its composi- 
tion at the time when the judgment is to be expressed, but by a 
review of a whole century of its history. 

“We have a right to show in what we have improved. We 
have a right to say that the evil influences of the lobby in legis- 
lation for private and not public ends, which, like the ointment 
of the hand, bewrayed themselves in the atmosphere of the Sen- 
ate Chamber and in its corridors, are all gone to-day. We have 
a right to say that drunkenness, which existed when I first en- 
tered public life, is not known there to-day, and that Senators no 
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longer bring whiskey-soaked brains to meet the high demands of 
the public service. We have a right to say that the use of execu- 
tive patronage for personal advancement — so that each Sena- 
tor who supported the Administration had a little army of fol- 
lowers devoted to his personal interests, supported at the public 
cost — has gone by. We have a right to say, also, that if impor- 
tant legislation, demanded for the public welfare, is often de- 
feated by obstructive measures or prolonged and needless debate 
now, for the eighty years while slavery ruled, and while the 
strict State-rights construction prevailed, such legislation was 
- not even introduced and its chances were not worth considering. 
We have a right to say that the work the Senators now give to 
the public service, day and night, is a constant, hard work which 
was unknown in either House of Congress, save to a very few 
persons, fifty years ago. Men who belonged to the minority were 
not permitted to share even in the ordinary routine business of 
legislation. It was considered almost an audacity in former times 
for one of them to move to adjourn. Levi Lincoln told me that 
his time, when he was a Whig member of Congress, hung heavily 
on his hands, and that neither he nor any of his Whig colleagues 
was permitted to take the slightest share in the duties of legisla- 
tion. 

“Talk about the degeneracy of the Senate! I am writing these 
lines upon the desk, I am seated in the chair, by whose side 
Charles Sumner was stricken down in the Senate Chamber for 
defending liberty — his comely and beautiful head the target for 
aruffian’s bludgeon. There were Senators standing by and look- 
ing on and approving. There were others standing by without 
interfering. The Senate neither dared to punish nor to censure 
the action; and the offender was fined $300 in a police court. 
This was forty years ago. Read Oliphant’s account of the pas- 
sage of the reciprocity treaty of 1854 — a treaty which, as Lord 
Elgin described it, floated through on waves of champagne! 
Laurence Oliphant, the British Secretary, tells the story to his 
mother — a story, if it be true, as disgraceful to him and his su- 
perior as to us. But he excuses himself with the comment, ‘If 
you have got to deal with hogs, what are you to do?’ 

“Talk of the degeneracy of the Senate to men who remember 
the time when a Vice-President was inaugurated in a state of 
maudlin intoxication; or the earlier days when Foote uttered in 
debate his threat to Hale, that he should be hung on the tallest 
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tree in the forest if he should come to Mississippi; when the same 
man drew his pistol on Benton in the Senate Chamber; when ~ 
Butler poured out his loose expectoration, and Mason gave ex- 
hibition of his arrogant plantation manners; or when Sumner 
likened Douglas to the noisome, squat, and nameless animal, 
who switched his tongue and filled the Senate with an offensive 
odor — therein quoting an epithet once applied to Lord North 
in the House of Commons.” 

In spite of such arguments the apprehensions of the people 
persisted. The years that followed were a period of fault-finding. 
The first decade of the twentieth century should go down to his- 
tory as the epoch of muckraking. Distcrtion of truth was re- 
duced to a fine art. Exaggeration, misrepresentation, slander, 
filled the periodicals, bringing to some of them unprecedented 
profits that stimulated others to try to excel in perversity. The 
public appetite was whetted and seemed insatiable. Nothing 
was too gross and improbable to disgust readers. In the riot of 
calumny the Senate did not escape. To repeat here any of the 
abuse would be of little avail. It may, however, serve as a record 
of the spirit of the time to give a specimen or two of the more 
moderate criticism. 

For that aimed chiefly at methods, take a quotation from an 
article by Henry Loomis Nelson, long a sagacious observer of 
Congress. Said he: “The overshadowing power of the Senate is 
unquestioned, and is exerted every day of the political year. 
The Senate, indeed, possesses many virtues which are conspicu- 
ously absent from the popular branch. It considers measures, 
and debates them freely. Its minority has often been guilty of 
willful and injurious obstruction, but loquacious obstruction is 
not so hurtful to the public interests as silent obedience. There 
is nothing more hostile to the general welfare than concealment 
of the reasons for and against the enactment of laws; nor are 
there many things more desirable in a modern democracy 
than the suppression of legislation by obstruction or otherwise. 
Buckle’s view is truer than ever: the chief value of legislation 
to-day lies in the opportunity and power to remedy mistakes of 
the past: ‘Repeal is more blessed than enactment.’ The Senate 
contains industrious and intelligent men who work for the public 
interests, but its power over the President tends to the corrup- 
tion of the public service, while its domination over the House of 
Representatives, coupled with the rules and the practices of the 
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hierarchy, makes that body a silent assemblage without the 
power which the law intended it to exercise.” 1 

An editorial from the ‘‘Outlook” of April 7, 1906, may illus- 
trate the more temperate personal criticism of the time. In part 
it read: ‘Of the presence of a number of men of ability and in- 
tegrity in the Senate there is no question; but it is a great mis- 
fortune that a body which is in the habit of regarding itself as the 
most important legislative body in the world should have had 
three of its members under indictment for felonies within two 
years; that it should count among its members a few men who 
are very gravely and for good reason distrusted by their fellow 
citizens; that it includes altogether too many managers of politi- 
cal machines who control the entire political organizations of 
their States; that a small group of Senators stand together too 
definitely for business in politics — that is to say, for that ‘sys- 
tem’ of interweaving business and political interests which more 
than any other single thing has corrupted and lowered the tone 
of our public life. ...In our judgment nothing can more effec- 
tively remove these causes than the election of Senators by pop- 
ular vote.” 

Such criticism from thoughtful men, together with much that 
was far less merited, ended by developing the public opinion 
necessary to accomplish that well-nigh impossible thing, an 
amendment of the Constitution, whereby in 1913 direct election 
of Senators was achieved. Enough time has now elapsed to war- 
rant the passing of judgment upon the effects of the change. 
Lacking the opportunity for personal observation of the Senate 
as chosen under both the old and the new plan, I have turned to 
a capable and experienced Washington correspondent, William E. 
Brigham of the ‘‘Boston Transcript.”’ He answers my inquiry: 
“T am unable to feel that the personnel of the United States 
Senate has improved in character under the new system of elec- 
tion of Senators by the people. I think, on the contrary, it has 
distinctly deteriorated. It was said of the Senate, when that 
body was elected by the Legislatures: ‘It is a rich man’s club.’ 
If that was true then — and it was not — it is doubly true now; 
for under the ld system a candidacy for the Senate involved 
much less expenditure than one before the people, if a thorough 
campaign is made. But that is not the major point, which is that 
Legislatures never dared to send cheap men to the Senate. If 

1 “The Overshadowing Senate,’ Century Mag., Feb., 1903. 


432 LEGISLATIVE PROCEDURE 


there were exceptions, they merely proved the rule. The man 
who served ‘special interests’ in the old days was no more dan- 
gerous than the demagogue of to-day; he at least had business 
sense, which the oratorical demagogue who goes shouting for his 
own election usually has not.” 

From time to time appear suggestions for what their authors 
think will be improvement of the membership and character of 
the Senate. The most common has been to the effect that our 
ex-Presidents might well be made members for life. The pro- 
posal makes no headway. Indeed, no change is likely unless our 
conceptions of the function of the Senate radically change. 


CHAPTER XIX 
PRESIDING OFFICERS 


THERE were presiding officers in the assemblies of the ancient 
states, but nothing leads us to suppose that they played an im- 
portant part in the early gatherings of Englishmen, except so far 
as the King himself presided in the days of the Witanagemot. 
When Parliaments came, there was at first little occasion for 
what we now think of as a presiding officer, for these at the out- 
set were not essentially deliberative bodies. ‘The agents of bor- 
oughs and shires were instructed what sort of a bargain to make 
with the Crown, and the need for consulting with each other was 
small. Gradually they undertook to make decisions on which 
their principals had not been consulted and then it became nec- 
essary to choose somebody to lay these before the King. Such 
a spokesman might be an outsider. There is record of at least 
one instance in which the messenger appears to have been a man 
employed as counsel, but members were chosen at any rate from 
1376, when Peter de la Mare acted. His successor, Thomas Hun- 


gerford, was said “avoir les paroles’? —to speak —for the 
Commons, and from that day the list of “Speakers” is com- 
plete.! 


The Speaker, then, was really the speaker — of the House — 
to the King. As Sir Thomas Smith described him, he was “‘the 
mouth of Parliament.”’ At first he was chosen by the body for 
which he was to speak, and it seems absurd that any other 
method of choice should ever have been permitted, but with the 
subserviency that befell Parliament in Tudor times, the mon- 
arch added this to his prerogatives. Coke (4 Inst., 8) finds an ex- 
cuse: “‘ For avoiding of expense of time and contestation, the use 
is, as in the congé d’eslire of a bishcp, that the King doth name a 
discreet and learned man whom the Commons elect.’”’ The pro- 
cedure did no credit to the independence or self-respect of Eng- 
lishmen. When the House had gone through the form of an elec- 
tion, one of its members presented their nominal choice to the 
King, as their “parlour et procurateur.”’ With feigned humility 
the object of the King’s favor protested his insufficiency for so 

1 Stubbs, Const. Hist. of England, 111, 453, 
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great a responsibility, but the King, no doubt laughing in his 
sleeve, solemnly reassured the diffident parasite. Thereupon, the 
overpowered Speaker begged that his words might be regarded 
as those of the House and that no offense might be taken if he 
omitted what he ought to say or said what he ought not to say, 
with much more of like deprecation. Long after the servile for- 
mula became meaningless, the pretense was continued. 

In the contests with the Stuarts, Speakers began to pluck up 
courage. There is no more honorable episode in parliamentary 
history than that of 1642 when the House refused to give up to 
Charles I five of its members impeached of high treason and the 
King determined to go to the House at the head of an armed 
body in order to remove by force the leaders of the opposition. 
From the Speaker’s dais he addressed the House, demanding the 
surrender of the five members whom he had accused. Receiving 
no response to his inquiries, he turned to the Speaker, William 
Lenthall, and asked whether they were present. Lenthall, falling 
on his knees before the King, replied: ‘‘ May it please your Maj- 
esty, I have neither eyes to see nor tongue to speak in this place 
but as the House is pleased to direct me, whose servant I am 
here.”’ 

One of the liberties brought to the Commons by the Revolu- 
tion of 1688, in effect if not in form, was the independent choice 
of their spokesman. Another change, gradually made, was the 
shifting of emphasis from the function of spokesman to the func- 
tion of president. The Speaker is still the official voice of the 
House, as in all other legislative bodies, speaking for it in re- 
ceiving visitors, messages, invitations, in extending thanks, ad- 
ministering censure, or otherwise giving expression to the will of 
the House. These, however, are mere formalities, now of no im- 
portance in comparison with the province of real consequence, 
that of conducting the business of the House and umpiring its 
deliberations. 

The word “umpire,” though to-day in America, at least, so 
commonly confined to the athletic field as to make its use in mat- 
ters of legislation almost undignified, yet has good legal warrant 
and describes better than any other the position of the English 
Speaker. It carries somewhat more of the idea of guiding au- 
thority than ‘‘arbitrator” or “referee,” and at the same time 
predicates complete impartiality. Herein lies the essential differ- 
ence between an English and an American Speaker. Our presid- 
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ing officers are expected to be impartial to a degree only. Not so 
in England. There the Speaker is expected to sever himself from 
partisan motives as far as human nature will permit. Cus- 
tom forbids him to give any help to his own party even by per- 
sonal advice. Such is the anxiety to avoid so much as a suspicion 
of partisan thought that most if not all of the recent Speakers 
have never entered the political clubs of their party after accept- 
ing the office. 

Upon election the Speaker forfeits in effect his rights and privi- 
leges as the representative of a constituency. Although chosen 
each time for the duration of one Parliament, he usually serves 
through several terms, retaining office regardless of changes of 
ministry, until his health fails or for some personal reason he sees 
fit to resign. His salary is five thousand pounds a year, and he 
has the use of a palatial house forming part of Westminster Pal- 
ace. On retirement he gets a pension of four thousand pounds a 
year or more, with a peerage carrying a seat in the House of 
Lords. Although his duties, ordinarily covering but parts of 
five days each week for half the year, seem light in comparison 
with the reward, yet the abilities required are of no mean order, 
the isolation of his position must become very irksome, and the 
requirements of etiquette imposed on him by ironclad custom 
would in the course of time gall most men. For instance, when in 
the chair, he can be approached only upon matters strictly of 
business. He may not leave the chair unless serious cause 
makes it necessary. John Quincy Adams quotes of him the lines 
of the ‘ Rolliad”’ : 


There Cornwallis sits, and, oh, unhappy fate; 
Must sit forever through the long debate; 
Like sad Prometheus fastened to his rock, 

In vain he looks for pity to the clock. 


Long debates have killed Speakers. Two were brought to an 
untimely end by a debate in Richard Cromwell’s Parliament. 
After nine days of incessant controversy, the House sat all one 
night and on till 10 p.m. the next day. Mr. Chalmer Chute, the 
Speaker, was taken ill and died a few weeks later. Mr. Long, 
Recorder of London, took his place and sat for four days, when 
he also was taken ill and died. It was in the course of this debate 
that the following plaintive appeal was made: “Mr. Speaker, I 
perceive the House grows empty; so do our bellies. I pray you 
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would adjourn for an hour.” It shocks our humanitarian spirits 
to hear that this request was not granted.' 

When the House of Commons goes into Committee of the 
Whole, the regular presiding officer is the Chairman of the Com- 
mittee on Ways and Means, who for that reason is commonly 
called the Chairman of Committees. Like the Speaker, upon ap- 
pointment he withdraws from political controversies; in the 
House he speaks and votes nowadays only on questions relating 
to private bills. “Chair” comes from times when the members 
sat on benches and the presiding officer sat apart, on a chair. 
This has given us one of the synonyms for “presiding officer,” 
and is constantly so used in legislative bodies, though, singularly 
enough, the title ‘‘Chairman” is never used save when the body 
turns itself into a Committee of the Whole. ‘Moderator’ is 
now rarely used outside of New England town meetings and 
ecclesiastical tribunals or councils. The sedate Cushing ap- 
proached a gleam of humor when after explaining that the term 
originally applied to one who presided in a disputation, for the 
purpose of restraining the contending parties from indecency 
and confining them to the question, he went on to say that its 
use for ecclesiastical tribunals was ‘‘not, perhaps, because the 
proceedings of such a body, more than any other, require an ap- 
plication of the peculiar functions of a moderator, but, probably, 
because it was the business of such assemblies to settle disputed 
points by means of forensic arguments, rather than to deliberate 
upon subjects or measures generally.”’ ? 

Presiding officers on the Continent seem to stand midway the 
Speakers of the Commons and the speakers of our National 
House of Representatives, with some attributes like those of the 
Lord Chancellor in the House of Lords. They are not addressed 
in debate. They do not forego the privileges of being partisanz 
outside the chair. They have few discretionary powers, and their 
indirect authority is comparatively small. Reélection is com- 
mon, provided the political complexion of the Chamber does not 
change. In France the presiding officer of the Assembly is con- 
sulted by the President of the Republic when new ministries are 
formed, and he is often called upon to take the direction of affairs 
as President of the Council of Ministers. It is well established 
that he shall not belong to any Commission, but occasionally he 


1 Percy Alden, “Great Britain's Lawmakers,’’ Outlook, March 4, 1899, p. 519. 
2L. 8. Cushing, Law and Practice of Legislative Assemblies, 111. 
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attends the meetings of his Bureau and takes part in the election 
of the Budget Commission. In Belgium the “section centrale” 
that is appointed for every bill is presided over by the President 
or one of the Vice-Presidents of the Chamber. 


In AMERICA 


Joun Pory, who presided over the first legislative body in Amer- 
ica, was not one of the Burgesses, as Representatives were 
called in Virginia. He was the Secretary of the colony, and so 
doubtless a member of the Council. Governor, Council, and 
Burgesses all sat together, and the choice of Pory was not so sig- 
nificant as the fact that thereafter a Burgess was always chosen 
to preside. Why the Governor himself did not take the chair 
does not appear. Elsewhere that was the early practice, but 
question seems to have arisen, for we find the Massachusetts 
General Court deeming it necessary to vote, March 3, 1635/6, 
that the Governor was always to be President of the Council. 
After the bicameral system developed, it was natural that Gov- 
ernors should preside over the upper branch, which was half 
legislative, half executive, in its functions, but even this was not 
to remain uncontested. In 1733, by reason of a controversy be- 
tween Governor Cosby of New York and some members of the 
Council, the suggestion was made that he could not legally act 
as a member of the Council. The matter was referred to the law 
officers of the home Government, who decided that the Gover- 
nor should not ‘‘in any case sit and vote as a member of the 
Council.”” This decision was rendered in 1735, and was duly 
communicated to the colonial Government. Beginning with 
1736 the Governor did not sit with the Council, and that body 
chose its own presiding officer, who was called the Speaker. The 
Chief Justice was at first chosen Speaker, but, the business of the 
court preventing his attendance, a rule was adopted that the 
oldest Councillor present should preside at its sessions.! 

One instance is recorded where a colonial Governor was 
chosen to preside over an assembly, that happening in the case 
of Governor Thomas Olive, of West Jersey, in 1684, but it was 
exceptional. 

When the colonies began, there was still no question in Ing- 
land over the right of the Crown to control the appointment of 
Speakers, and so there was nothing strange in the fact that all 

1c. z. Lincoln, Const. Hist. of New York, 1, 445. 
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Virginia Speakers had to be confirmed by the Governor. In 
Massachusetts conditions were different, for under the old char- 
ter the colonists chose their own Governor and there was no oc- 
casion to give him anything to say about the man they might 
select for Speaker. With the new charter and a Governor ap- 
pointed by the Crown, trouble came. Judge Sewall recorded in 
his diary, November 21, 1693, a curious instance of attempt on 
the part of His Excellency to wield petty authority: ‘‘Governour 
bids the Deputies goe chuse a new Speaker; which they pray ex- 
cuse for. Governour alledges as a reason, Speaker’s adjourning 
their House from Friday till this day (Tuesday) without ac- 
quainting Him. By mediation the matter is compos’d, and 
Wednesday morn, the Governour sends to them by the Secre- 
tary, to desire them to go on with the business of the Court. Mr. 
Secretary is directed to enter their Acknowledgment of their Er- 
ror, and asking Pardon, and that wculd not practise in like man- 
ner for time to come.”’ After this episode affairs went along with- 
out much friction for some years. As a matter of form the House 
notified the Governor of the election of its Speaker. Presently, 
however, disputes led to assertion and denial of the right to nega- 
tive the choice, and they became so serious that in 1725 an Ex- 
planatory Charter cleared up the mooted point by declaring that 
the choice must be approved by the Gevernor. 

New Hampshire in the first of the Constitutions, the skeleton 
draft of January, 1776, directed that the Council which it cre- 
ated for an upper branch, should elect its “President ’’; in his 
absence the senicr Councillor was to preside. South Carolina, be- 
ginning like New Hampshire with the choice of an upper branch 
out of the members of the lower, directed that each should choose 
its Speaker, but in the better considered Constitution of two 
years later ‘‘ President of the Senate” appears. Virginia Consti- 
tutions used the word ‘‘Speaker” for both branches until 1850. 
New Jersey began with having the Council and Assembly elect 
the Governor, and he was to be “constant President of the Coun- 
cil”; that body by itself elected a ‘“ Vice-President,”’ virtually a 
Lieutenant-Governor, who should preside in the absence of the 
Governor. Maryland directed the Senate to elect its head and 
styled him ‘‘ President.” The North Carolina Senate and House 
of Commons were each to elect a ‘‘Speaker,” and the Constitu- 
tion of that State still refers to ‘a Speaker (pro-tempore),”’ al- 
though elsewhere directing the election of a ‘‘ President” to act 
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in the absence of the Lieutenant-Governor. New York pro- 
vided a Lieutenant-Governor at the outset and made him Presi- 
dent of the Senate. ‘Speaker’ as a name for the head of the 
Senate appears next in the Constitution of Kentucky, and sur- 
vived until 1890. It is still found in the Constitution of Ten- 
nessee. Elsewhere “President” is now, as far as I observe, the 
universal term. 

The Articles of Confederation in 1778 said that the United 
States in Congress assembled should have authority to appoint 
one of their number to preside: provided, that no person should 
be allowed to serve in the office of President more than one year 
in any term of three years. When the Federal Constitution was 
formed, the Vice-President of the United States was made its 
presiding officer. This was one of the reasons that led Elbridge 
Gerry to withhold his signature. The result showed that his ap- 
prehensions on this score were not wholly unreasonable. The 
first Vice-President, L. G. McConachie thinks, was not an ideal 
chairman.! The second was not in political touch with a ma- 
jority of those over whom he presided. The third was a disap- 
pointed Presidential candidate, irregular in attendance, taking 
his seat with indictments for murder hanging over his head. The 
fourth, by testimony, indeed, of one whom he had overruled, 
was wanting in parliamentary perception and experience. ‘‘So 
on down the list,’’ says McConachie, ‘there is more of the un- 
satisfactory than of the satisfactory. The man who stands out 
preéminently as embodying the weakness of the office, and as re- 
sponsible for its long decadence after he was gone, is John C. 
Calhoun.” 

PRESERVING ORDER 


Tue preserving of order is generally held to be a function of the 
presiding officer. Indeed, it is his most important function if the 
word “order” gets its widest scope and takes in not merely de- 
corum, but also the orderly conduct of business in accordance 
with parliamentary law and the special rules of the body con- 
cerned. Not necessarily, however, does the presiding officer oc- 
cupy himself with this. The Lord Chancellor, presiding over the 
House of Lords, if a member, has no more to do with preserving 
order than any other, and if he is not a member, concerns him- 
self only with putting questions and with other matters of form. 
If several peers rise to speak, he does not even decide which one 
1 Congressional Committees, 328. 
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shall be heard first. If all but one do not give way, the preference 
i3 decided by vote. 

Cushing thinks it was probably upon the ground of some sup- 
posed analogy between the functions of the Vice-President of the 
United States, as President of the Senate, and those of the Lord 
Shancellor, as the presiding officer of the House cf Lords, that 
Mr. Calhoun in 1826 decided in effect that as President of the 
Senate, in the matter of preserving order, or of calling any mem- 
ber to order, for words spoken in the course of debate, he had no 
power upon his own authority, but only so far as it was given and 
regulated by the rules of the Senate. The decision occasioned 
great surprise, and gave rise at the time to some severe remarks. 
As a practical question it was in part settled, in 1828, by the 
adoption of a rule that ‘‘every question of order shall be decided 
by the President, without debate, subject to appeal to the Sen- 
ate.” As a question of constitutional right and duty, it is diffi- 
cult to perceive any reason for doubting, when the Constitution 
declares expressly that the Vice-President of the United States 
shall be president of the Senate, that it intended to invest him 
with the ordinary powers of a presiding officer. 

To the Speaker of the House of Commons, rather than to the 
Lerd Chancellor, we look for the traditions and precedents in 
these matters. Preserving order, including therein the enforcs- 
ment of the law of Parliament, has been his main task. Little by 
little his authority has grown, the steps being marked usually by 
such provisions, for example, as this of 1604: “If any man speak 
impertinently, or beside the question in hand, it stands with the 
orders of the House for the Speaker to interrupt him, and to have 
the pleasure of the House, whether they will further hear him.’ 
The accessions to his power that came along with the closure a 
generation and more ago have made him now almost an auto- 
crat. His rulings are in effect final. They cannot at the moment 
be even discussed on the floor. The only way to contest them is 
by a motion made at another time after due notice, and of course 
this makes it next to impossible to avoid the effect of the ruling 
questioned. The member who shows disrespect for a ruling may 
be punished by suspension for one, two, or even four weeks. The 
slightest reflection in the House upon the Speaker’s action or 
character is a grave breach of order, receiving immediate and 
serious reproof. 

1L. 8. Cushing, Law and Practice of Legislative Assemblies, 111, 112. 
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In marked contrast is the relation between an American 
House and its Speaker. There is no impropriety in appealing 
from his rulings and arguing their error. Sometimes, though not 
often, he is criticized to his face, and though that commonly is 
both bad judgment and bad taste, it is with us no violation of or- 
der. For the most part our Speakers command respect and con- 
fidence, but we have on occasion visited them with contumely. 
In the Georgia “Colonial Records” may be found (x11, 10U,101) 
a delightful account of the rude handling of a presiding officer by 
a provincial Legislature. It is in the Speaker’s own language, 
with a detail of indignity that need not here be set forth. The 
Governor had sent a message ordering the Speaker to adjourn 

the House. As he started to rise, one of the members seized 
the message while it was in the Speaker’s hand, and a strug- 
gle followed for its possession. Fearing it would be torn, the 
Speaker decided to treat the House as adjourned anyhow. But 
the members would not let him leave the chair. They said they 
would keep him there till midnight unless the business in hand 
was finished. ‘‘Many times afterwards,” writes the mortified 
Speaker, “I rose in order to leave the chair and told them over 
and over that I could not set or Act longer that we was no sitting 
Assembly that everything must be void that we did, but was al- 
ways Obliged to set down again.”’ Although that capital “O” 
in ‘‘Obliged”’ was after the fashion of the time, we may imagine 
it as emphasizing the peremptory nature of the obligation, 
doubtless corpcral in its application. ‘‘In a Commanding and 
Peremptory manner” they compelled the poor man to sign an 
address to His Excellency, ‘“‘intirely Contrary” to his inclina- 
tions, he “ Publickly”’ declared. 

It is to be inferred that the contumacy of a presiding officer 
led to a singular provision in the Constitution of Minnesota 
(1857): “‘ Any presiding officer refusing to sign a bill which shall 
have previously passed both Houses shall thereafter be inca- 
pable of holding a seat in either branch of the Legislature, or hold 
any other office of honor or profit in the State, and in case of 
such refusal each House shall, by rule, provide the manner in 
which such bill shall be properly certified for presentation to the 
Governor.” 

No longer ago than 1894, when Lieutenant-Governor Sheehan 
had refused to put the question as ordered by a majority of the 
New York Senate, that body held he had thereby abdicated his 
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position for the time, and the question was put by the leader of 
the majority. The New York Constitution of 1894, on account 
of these proceedings, ordains that the temporary President of the 
Senate shall preside ‘‘in the absence of the Lieutenant-Governor, 
or when he shall refuse to act as President or shall act as Gover- 
nor.”:! The Senator who thus put the question was chosen by 
the people to the position of Lieutenant-Governor that same 
year. 

It is to be emphasized that such occurrences are the exception 
and not the rule. They show us what may happen in extremities. 
‘Ordinarily Speakers have been men greatly respected, and some- 
times beloved — such a man as Governor Hutchinson tells us 
was John Burrill, of Lynn, Speaker of the Massachusetts House 
for many years before 1720. Hutchinson says the House was as 
fond of this Mr. Burrill as of their eyes. ‘“‘His temperate spirit, 
until now, had engaged the whole House in his favor, and from 
year to year procured him a general vote. . . . I have often heard 
his contemporaries applaud him for his great integrity, his ac- 
quaintance with parliamentary forms, the dignity and authority 
with which he filled the chair, the order and decorum he main- 
tained in the debates of the House, his self-denial in remaining in 
the House, from year to year, when he might have been chosen 
into the Council, and saw others, who called him their father, 
sent there before him.”’? Virginia must have had an equally 
popular Speaker in the person of John Robinson, who presided 
over the House of Burgesses from 1788 to 1766. 

Much abuse from the misinformed has been the lot of Speak- 
ers of the National House because of their exercise of power, 
but they too have in the main been preéminent men. Other- 
wise they would not have been elected. As a rule, also, they 
have received hearty support. Thomas B. Reed said in Con- 
gress, January 26, 1892: “I have been fifteen years in Con- 
gress, and I never saw a Speaker’s decision overruled, and you 
will never live to see it either.”’ He was not a good prophet, fora 
Speaker’s decision has since then been overruled, but neverthe- 
less the observation throws light on the confidence placed in the 
presiding officer. It must be admitted, though, that this is not 
wholly due to personal esteem and approbation. A Speaker 
chosen by the majority in a partisan body has the great advan- 


1 Roger Foster, Commentaries on the Const. of the U.S., 1, 501. 
3 History of Massachusetts (3d ed.), u, 212. 
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tage of a partisan motive for support. His adherents will never 
let him suffer a rebuke if they can find even a pretense for escape. 
With this equivocal factor in mind, one marvels that the rulings 
which make up so much cf parliamentary law show so little of 
technical defect. 


SHARE IN DEBATE 


WHEN or how it came about that the Speaker of the House of 
Commons lost the privileges of other members to share in its de- 
liberations is matter of conjecture. Doubtless it was early recog- 
nized that he was not likely to be impartial if he let himself get 
embroiled in debate. Anyhow, by Queen Elizabeth’s time his 
status was established, for Sir Thomas Smith tells us: ‘‘The 
Speaker hath no voice in the House, nor will they not suffer him 
to speak in any bill to move or dissuade it. But when any bill is 
read, the Speaker’s office is as briefly and as plainly as he may to 
declare the effect thereof to the House.” This was because, even 
if the bills were printed, many of the members could not read 
them, for it was then no disgrace to be illiterate and there were 
no educational tests prescribed either by statute or by popular 
judgment. 

Apparently the English precedent in the matter of abstention 
from debate by the presiding officer was not strictly followed on 
this side of the water. In the Provincial Assembly of New York 
the Speaker not only voted on all questions before the House, 
but also made motions from the chair. George Washington pre- 
siding over the Federal Convention of 1787, spoke only once in 
the whole course of its deliberations, but he did speak once, and 
that would indicate he had kept silent from good judgment 
rather than because he thought he had no right to speak. Fur- 
thermore, when the First Congress had got under way, John 
Adams, in the chair of the Senate, did not hesitate to talk, 
though he was not even made a member by the Constitution, for 
a presiding officer is not necessarily a member. Indeed, although 
the Lord Chancellor, who presides over the House of Lords, is in 
practice always made a peer, that is not legally necessary. The 
woolsack, on which he sits, is commonly said not to be within the 
House itself. 

If John Adams had any scruples on this score, they do not 
seem to have kept him from addressing the Senate frequently on 
such matters as titles and other trifling details of punctilio and 
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form. The acidulous Maclay, who intensely disliked him, enters 
in his “ Journal,’ May 9, 1789: ‘‘Up now got the Vice-President 
and for forty minutes did he harrangue us from the chair. He 
began first on the subject of order, and found fault with every- 
thing almost, but down he came to particulars, and pointedly 
blamed a member for disorderly behavior. The member had 
mentioned the appearance cf a captious disposition in the other 
House. This was disorderly and spoke with asperity. The mem- 
ber meant was Mr. Izard.”’ 

The Speakers of the House long made no pretense of refraining 
from a share in its contests. Jonathan Dayton, Speaker from 
1795 to 1798, conducted himself so violently in partisan debate 
on the floor that he was called to order by the temporary oc- 
cupant of the chair. Henry Clay, who was six times chosen 
Speaker, let no chance pass to express his views on matters com- 
ing before the House. When in 1812 the repeal of the Non-Inter- 
course Act came up, instead of merely throwing his casting vote 
with the Nays, he took occasion to express ‘‘the pleasure he felt 
in having opportunity to manifest his decided opposition to the 
measure.” Clay’s biographers assert that he frequently left the 
chair when affairs were not going as he wished, in order that he 
might give a new course to proceedings. Miss Follett’s careful 
search in the Journals and Debates, however, reveals no evi- 
dence of his speaking when the House was not in Committee of 
the Whole, where the Speaker has the status of a private mem- 
ber and may vote and speak as he pleases. There he undoubt- 
edly exercised his influence freely. Speaker Grow was the first, 
as far as Miss Follett could learn, to leave the chair and take 
part in the business of the House when it was not in Committee 
of the Whole. In February of 1862 he spoke on the Homestead 
Bill. Since Carlisle and Reed the practice of debate by the 
Speaker has fallen into bad odor, as it already had in Eng- 
land. In the House of Commons as late as 1870 the Speaker oc- 
casionally took part in Committee debate, but that has now 
come to be thought inconsistent with his position of absolute 
impartiality. 

The old theory that the Speaker was never to leave the chair 
in order to engage in debate, save in Committee of the Whole, 
brought about an interesting episode in the early days of Illinois. 
Governor Thomas Ford in his history of that State says that in 
1821 the Legislature had under consideration the question of 
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chartering a State Bank that should supply ready money and 
help debtors. John McLean, of Shawneetown, was then the 
Speaker. He was opposed to the bank, and was possessed of a 
fertility of genius, and an overpowering eloquence, of which the 
bank party were justly afraid. For that reason the party in the 
majority in the House refused to go into Committee of the 
Whole, so as to allow Mr. McLean to take part in the debate. 
Mr. McLean, indignant at such treatment, resigned his office of 
Speaker, and in a speech remarkable for its ability and eloquence 
predicted all the evil consequences that resulted from the bank, 
and put in motion an opposition to the prevailing policy of crip- 
pling creditors in the collection of their debts, which prevented 
the repetition of such measures during that generation. 

The attitude of the presiding officer of the Senate in an allied 
matter furnished Ford with another reminiscence. So infatuated 
was the Legislature with this absurd bank project that the mem- 
bers firmly believed the notes of the bank would remain at par 
with gold and silver. A resolution was passed requesting the 
Secretary of the Treasury of the United States to receive the 
notes into the land offices in payment for the public lands. When 
this resolution was put to vote in the Senate, the old French 
Lieutenant-Governor, Colonel Menard, presiding, did up the 
business as follows: ‘‘Gentlemen of de Senate, it is moved and 
seconded dat de notes of dis bank be made land office money. All 
in favor of dat motion, say aye; all against it, say no. It is de- 
cided in de affirmative. And now, gentlemen, I bet you one hun- 
dred dollars he never be made land office money.” 

In the State Legislatures of to-day occasionally appears a rule 
restraining the presiding officer. For example, in the South Car- 
olina House the Speaker ‘‘shall not enter into any debate or en- 
deavor to influence any question before the House.” In New 
Jersey a Senate rule stipulates that the President “shall not en- 
gage in any debate without leave of the Senate, except so far as 
shall be necessary for regulating the form of proceeding.” 

In Connecticut, Kentucky, Mississippi, Indiana, Missouri, 
and Texas the Lieutenant-Governor may debate in Committee 
of the Whole. 


SHARE IN VOTING 


Ons of three courses may be prescribed for a presiding officer in 
the matter of voting: (1) he may be wholly refused the vote; or 
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(2) he may be allowed to vote only in case of an equal division; 
or (3) he may be allowed to vote at pleasure. 

Refusal of the vote, unless in specified cases, would doubtless 
be universal wherever the presiding officer is not a member. 
Such may be the status of the Lord Chancellor, presiding over 
the House of Lords, though customarily nowadays he is made a 
member and the question does not rise. 

_ Permission to vote in case of an equal division is the general 

custom, though not universal; in Michigan, for example, the 
Lieutenant-Governor, presiding over the Senate, is by the Con- 
stitution forbidden to vote. Frequently it is more than permis- 
sion, being strengthened into duty. 

From ancient times the vote whereby the presiding officer de- 
cides in case the affirmative and negative balance has been 
known as ‘“‘the casting vote.” It is now given only when the pre- 
siding officer has not already voted, but before parliamentary 
law reached its present degree of definiteness, such a vote might 
have been his second on the matter. Under the old charter of 
Massachusetts Bay the Governor voted with the Assistants, and 
if there was an equal vote, his vote was twice counted to make it a 
casting vote.! As early as 1624 the Governor of Plymouth Col- 
ony was allowed a double voice in the council of the Assistants, 
and the privilege was confirmed when the laws were framed in 
1636. William Penn’s Charter of Liberties to Pennsylvania in 
1682 provided that the Governor or his deputy should preside in 
the Council and have a treble voice, but the provision for the 
treble voice was dropped from the Frame of Government of 1683. 
In New York for forty-five years, after the permanent establish- 
ment of a legislative system in 1691, under the Sloughter Com- 
mission, the Governor was deemed a member of the Council, sit- 
ting with it, voting at his pleasure on any proposition, and also, 
as its presiding officer, giving a casting vote in case of a tie. He 
thus had two votes as a member of the Council; then, as Gov- 
ernor, he acted on each bill, and so had, or might have had in 
some cases, three votes. ” 

Provisions of this sort make uncertain the significance of ‘the 
casting vote” in the early assemblies. Hutchinson may be pre- 
sumed to have been right about the early practice in Massachu- 
setts, but note the language of the Body of Liberties (1641): 


1 Thomas Hutchinson, History of Massachusetts (3d ed.), u, 15. 
2.C. Z. Lincoln, Const. Hist. of New York, 1, 445. 
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“The Governor shall have a casting voice whensoever an Equi 
vote shall fall out.in the Court of Assistants, or generall assem- 
bly, So shall the presedent or moderator have in all Civill Courts 
or Assemblies.” Are we to infer that “presedent’”’ and ‘“‘modera- 
tor” could vote twice if without the second vote there was a tie? 
Such would not be the natural inference from the phrasing in the 
Fundamental Orders of Connecticut (1638/9), which are sup- 
posed to have been inspired by Massachusetts custom. They 
read: “In which Courte the Gouvernor or Moderator shall haue 
power to order the Courte to giue liberty of speech, and silence 
vneeasonable and disorderly speakeings, to put all things to 
voate, and in case the vote be equall to haue the casting voice.” 4 
Add to the perplexity by observing the action of the Massachu- 
setts House of Deputies, June 16, 1645: “Itt was resolved upon 
the quaestion by vote, that the Speaker is moderator of the 
Howse of Deputies, (for the time being,) & hath a castinge vote, 
when it falls out to be an aequivote.”’ ? 

Why should it have been necessary to declare the Speaker a 
moderator? Was the casting vote a perquisite of a moderator, 
but not of a Speaker unless formally given to him? Apparently 
it did not appertain to a Governor, for when the Connecticut 
Charter of 1662 did not specify that he was to have the casting 
vote, the privilege was very soon reéstablished by law. 

The practice of giving a presiding officer two votes had not be- 
come wholly obsolete when the early Constitutions were in the 
making. In 1784 the New Hampshire Constitution said: ‘‘The 
President of the State [as the Governor was at first. called] shall 
preside in the Senate, shall have a vote equal with any other 
member; and shall also have a casting vote in case of a tie.” 
This lasted until 1792, when it was directed that the Senate 
should appoint its President. 

The first of the State Constitutions to refer to the voting 
power of the presiding officer in the upper branch was that of 
New Jersey, which made the Governor the President of the 
Council, with a casting vote. New York was the first to find em- 
ployment for a Lieutenant-Governor by making him President 
of the Senate; upon an equal division, he was to “have a casting 
vote in their decisions, but not vote on any other occasion.” 
This was the only State with any such provision when the Fed- 


1 Fundamental Orders of Connecticut, 1638/9. 
2 Records of the Colony of the Mass, Bay, in N.E., ut, 19. 
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eral Convention met, and so is to be credited with furnishing the 
idea to the Federal Constitution. The authors of that document 
preferred to give the voting power to the Vice-President by in- 
direction, saying, he ‘shall have no vote, unless they be equally 
divided.” Hamilton in No. 68 of ‘‘The Federalist” gave as the 
reason for adopting the New York idea: ‘‘To secure at all times 
the possibility of a definite resolution of the body, it is necessary 
that the President should have only a casting vote. And to take 
the Senator of any State from his seat as Senator, to place him in 
that of the President of the Senate, would be to exchange, in re- 
gard to the State frem which he came, a constant for a contin- 
gent vote.” 

Kentucky was the next of the States to accept the principle. 
Her second Constitution (1799) made the Lieutenant-Governor 
the ‘‘Speaker”’ of the Senate, with a casting vote, and went far- 
ther by empowering him, ‘‘when in Committee of the Whole, to 
debate and vote on all subjects.” Indiana (1816), Mississippi 
(1817), and Illinois (1818), all copied this. Connecticut (1818) 
took it with the omission of the power to vote in Committee of 
the Whole. Missouri (1820) followed the Connecticut modifica- 
tion, and added a casting vote in joint votes of the two Houses. 
Other States have adopted the system until now, in the thirty- 
five States that have a Lieutenant-Governor, all but one (Mas- 
sachusetts) make him the presiding officer of the Senate, and in 
each case it is specified that he is to have the casting vote or to 
vote when the Senate is equally divided, except that in Michigan 
it is directed that he shall have no vote, and in Minnesota he is 
made “ex officio President,’”’ with nothing said about voting. 

Some of the changes suggest fruits of experience. Mississippi, 
which abolished her Lieutenant-Governor in 1832, re-created 
him in 1868, with power to speak in Committee of the Whole, 
but not to vote there as before. Illinois in 1870 took away the 
power either to speak or to vote in the Committee of the Whole. 
Arkansas, which started without a Lieutenant-Governor, cre~ 
ated him in 1864, with the casting vote, and in the Committee of 
the Whole the right to speak and vote; in 1868 the right to de- 
bate was taken away; and in 1874 the office was abolished, with 
a return to the Senate of the power to choose its own President. 
Michigan took away the casting vote in 1908, and also the right to 
debate in Committee of the Whole. Virginia, which in 1850 first 
provided for the election of the Lieutenant-Governor by the 
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people, made him President of the Senate without any vote, but 
gave the casting vote to him in 1870. Florida tried a presiding 
Lieutenant-Governor from 1865 to 1885 and then abolished him. 

The Constitution of Rhode Island (1842) said: ‘‘The Senate 
shall consist of the Lieutenant-Governor and of one Senator 
from each city or town in the State. The Governor, and in his 
absence the Lieutenant-Governor, shall preside in the Senate and 
in grand committee. The presiding officer of the Senate and 
grand committee shall have a right to vote in case of equal divi- 
sion, but not otherwise.” This gave the Lieutenant-Governor 
the right to vote (as well as any other rights of a member) ex- 
cept when presiding; then he was restricted to breaking ties. In 
1909 this was amended so that the Governor might no longer 
preside; the Lieutenant-Governor ceased to be a member, but is 
to preside with the usual right to vote in case of equal division, 
both in the Senate and in grand committee; he also is to preside 
in joint assembly, but no right to vote there is specified. Appar- 
ently a President pro tem., for whom provision is made, may, 
while serving as such, vote only in case of a tie. 

The hasty reader of Constitutions would suppose that when 
they prescribe a casting vote for the presiding officer, it is with- 
out limitation. Not so. Take a provision like that in Michi- 
gan: “‘No bill or joint resolution shall become a law without the 
concurrence of a majority of all the members elected to each 
House.”” The Lieutenant-Governor is not a member. Suppose 
the full membership divides evenly on a bill or joint resolution. 
Can the Lieutenant-Governor presiding break the tie? The Su- 
preme Court of Michigan said “No,” in Kelly v. Secretary of 
State, 149 Mich. 343 (1907). The Attorney-General argued that 
the Lieutenant-Governor’s voting right (now taken away) was 
confined to the Committee of the Whole, but the court did not 
find it necessary to commit itself on that point. In the mind of 
the court it was enough that the Constitution ‘does not say the 
Lieutenant-Governor shall have a casting vote for the purpose of 
making laws; neither is that the necessary construction to be 
placed upon its language.” 

“The casting vote” has busied many a disputatious parlia- 
mentarian. When the votes for and against are equal, it is the 
rule that the negative prevails. Therefore, with the House 
evenly divided, the casting vote accomplishes nothing unless the 
presiding officer votes with the affirmative. In England it was 
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early demanded that he should also have the power to vote with 
the minority when it lacked but one vote of evenly dividing the 
House of Commons, so that his one vote might even the balance 
and thus defeat the pending question. It was argued in 1601 by 
Sir Edward Hobbie that in such a contingency the Speaker 
should vote, since for Speaker the Queen ‘‘ gave us leave to chuse 
one out of our own number and not a stranger, a citizen of Lcen- 
don and a member; and therefore he hath a voice.”’ To this Sir 
Walter Raleigh answered, ‘‘and confirmed by the Speaker him- 
self, that he was foreclosed of his Voice by taking that place, 
which it had pleased them to impose upon him; and that he was 
to be indifferent for both Parties: And withall shewed, that by 
order of the House the bill was lost.”? To-day unkind critics 
would in this country say such a presiding officer dodged. 

In England the contention has not since been renewed. The 
Speaker of the House of Commons never votes unless there is a 
tie. “It is commonly said that he always gives his casting vote 
in such cases so as to keep the question open; but this is not 
strictly true. When, however, his vote involves a final deci- 
sion, he bases it, not upon his personal opinion of the merits 
of the measure, but upon the probable intention of the House as 
shown by its previous action, or upon some general constitu- 
tional principle.” ! 

There is no casting vote in the House of Lords. In cases of 
equal division the motion fails. 

In the Swedish Riksdag a singular expedient is resorted to in 
order presumably that the President shall not be influenced by 
the knowledge that his vote is to have the weight of a casting 
vote. Printed ballots are used. Before the count the President 
takes a ballot, seals it, and puts it aside. If the vote is a tie, his 
ballot is added; otherwise it is destroyed unopened. 

Such a device obviates the chief objection to the casting vote, 
namely, the exaggerated weight attached thereto. Of course 
what we think of always as the deciding vote really counts for no 
more than any other vote on the same side. Yet it is the habit to 
bestow on the man who casts it more responsibility than accrues 
to all his co-voters put together. The last straw that turns the 
scale gets the praise or blame. For the most part this is unreason- 
able, and yet something is to be said in palliation or excuse for 
our habit. The last man to vote is the only man who knows that 

1A. L. Lowell, The Government of England, 1, 262. 
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the issue depends on his judgment. Inevitably this demands of 
him more courage. To the onlookers, the situation brings the ex- 
citement of crisis. Doubts, hopes, and fears are to be resolved by 
the action of a single man. Fate hangs in the balance. In an in- 
stant the dramatic element has become supreme. 

So after all it is wholly natural, however illogical, for us to at- 
tribute the decision to the casting vote. Take, for instance, the 
story of the resolutions that led to the impeachment of Lord 
Melville, April, 1805, carried only by the casting vote of the 
Speaker. Pitt was overcome; his friend was ruined. At the 
sound of the Speaker’s voice the Prime Minister crushed his hat 
over his brows to hide the tears that coursed down his cheeks. 
He pushed in haste out of the House. The defeat was his last; 
he sank under it, and died ere many months had passed. Cap- 
ping the tragic climax, the historian tells us the death of that 
great man was hastened by Speaker Abbot’s casting vote. All 
the logic in the world would not satisfy us that the Speaker’s 
vote had no more to do with the result than any other cast 
against Melville. The very attempt to prove it would be in- 
stinctively resented as tending to deprive us of an emotion 
rightfully our due. 

Therefore shelving the apparatus for scientific analysis, get 
what pleasure you may out of some of the instances in which the 
Vice-President of the United States seems single-handed to have 
shaped the destinies of mankind. Once the fate of the Philippine 
Islands hung on the decision. In 1899 Vice-President Hobart 
voted ‘‘No” when the Senate stood 29 to 29, with 32 not voting, 
upon the amendment sponsored by Senator Bacon of Georgia, to 
the effect that it was the intention of the United States, when a 
stable and independent government had been erected in the is- 
lands, to transfer to it all the rights acquired from Spain and 
leave the government and control of the islands to their people. 
The Bacon amendment having been lost, the resolution of Sena- 
tor McEnery of Louisiana was then adopted, 26 to 22, 42 not 
voting, declaring that this country would make such disposition 
of the island “‘in due time”’ as would “best promote the inter- 
ests’’ of the Filipinos and the citizens of the United States. In 
1916 the vote stood 41 to 41 on the amendment of which Senator 
Clarke of Arkansas was the author; Vice-President Marshall 
then voted ‘‘ Yes” upon that addition, making the measure pro- 
vide for full independence for the Philippines not later than 
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March 4, 1921. Later the bill, as amended, was passed 52 to 24, 
but the amendment was rejected by the House. 

John C. Calhoun twice used his right to cast the determining 
vote as a means of defeating the will of Andrew Jackson, who 
was bending all his energies to make Martin Van Buren Minister 
to England. In all Calhoun voted twenty-eight times, and John 
Adams twenty-nine times, as presiding officer of the upper 
House. In 1846 two votes by George M. Dallas assured the pas- 
sage of the Walker Tariff. In the sensational special session of 
1881 Chester A. Arthur cast the votes that enabled the Republi- 
cans to organize the Senate in spite of the majority with which 
the Democrats began the session. In 1911 Vice-President Sher- 
man cast three votes in a half-hour, when the Ocean Mail Sub- 
sidy Bill was under debate, and in June of that year he broke the 
tie when the Senate was evenly divided on an amendment lead- 
ing up to the vote upon the direct election of Senators. 

May a presiding officer vote on all occasions? 

In this country it has been much argued that he may, if he isa 
member and not prohibited by any specific restraint. Cushing 
did not admit this. Although his argument purports to go be- 
yond the statement that the practice has always been different, 
the practice seems to be the meat of the question. If a Speaker 
may give only a ‘‘casting vote,” we have seen that he can help 
only the affirmative. If he may vote at any time, he can, like 
any other member, help either the affirmative or the negative. 
What his privilege as Speaker then amounts to is that he ean 
give or withhold such help and not be censured, unless, he not 
having voted, the House is evenly divided, in which case he is 
usually expected, and often required, to go on record, effectively 
if he then votes with the affirmative, uselessly if he votes with 
the negative. 

The original rule in the National House was: ‘‘In all cases of 
ballot by the House, the Speaker shall vote; in other cases, he 
shall not vote, unless the House be equally divided, or unless his 
vote, if given to the minority, will make the division equal, and 
in case of such equal division, the question shall be lost.’’ Never- 
theless, in 1792, Speaker Trumbull, with every other member, 
voted that Anthony Wayne had not been elected. The matter 
was of more consequence in 1803, when the narrow escape from 
catastrophe threatened by the unfortunate working cf the Con- 
stitution, in the contest between Jefferson and Burr for the Pres- 
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idency, led to the proposal for amending the method of election. 
In the House 83 members voted for the resolution to amend, and 
42 against, making one vote necessary for the required two 
thirds. Speaker Macon then had his name called and voted in 
the affirmative, saving the day for the amendment. He did this 
upon the distinct declaration that the House had no right to 
adopt a rule abridging the right of any member to vote. Cush- 
ing defends Macon’s course on the ground that this was an extra- 
ordinary occasion, and not a common parliamentary proceeding. 

In 1837 it was proposed to give the Speaker the right to vote 
at all times, but the attempt was not successful until 1850, when 
the words ‘‘he shall not vote,”’ were changed to ‘‘he shall not be 
required to vote.” Those who opposed this argued that it would 
make the Speaker more of a partisan, and less impartial. Former 
Speaker Robert C. Winthrop, of Massachusetts, held that if the 
Speaker was to vote whenever he pleased, he should also have 
the right to speak, in order to explain his vote. It was the privi- 
lege and right of the Speaker, according to the precedents of the 
House of Commons, to give his reasons when he gave his casting 
vote, but it had been the uniform practice of both the House of 
Commons and the House of Representatives that the Speaker 
should keep his own seat, conducting the business of the House, 
and not mingling in debate unless in Committee of the Whole. 
For one, he was in favor of maintaining that precedent. 

In the rules revision of 1880 the committee reported the rule in 
a form requiring the Speaker to vote “‘in case of a tie, or where 
his vote, if given with the minority, would make a tie, or will 
make or prevent a two-thirds vote where such vote is required.” 
To simplify, the present form was adopted: “He shall not be re- 
quired to vote in ordinary legislative proceedings, except where 
his vote would be decisive, or where the House is engaged in vot- 
ing by ballot; and in all cases of a tie vote the question shall be 
lost.’’ Hinds says there seems to have been no intention of re- 
lieving the Speaker entirely from the necessity of voting, as has 
been the result, since under the parliamentary law a question is 
decided, even though the vote be a tie. 

Speakers of the National House while in the chair rarely exer- 
cise their right to vote, under ordinary circumstances. Speaker 
Colfax in 1868 voted on the resolution for the impeachment of 
President Johnson, saying he could not consent that his constitu- 
ents should be silent on so grave an occasion. Speaker Reed 
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voted on various occasions. In Committee of the Whole the 
Speaker has frequently voted. Lest the Speaker’s vote should 
have undue weight, ordinarily his name is called last. Henry 
Clay, however, when the vote was to be taken on the Internal 
Improvements Bill of 1817, demanded that his name be called 
first, and there may have been other instances. When the matter 
was discussed in the 25th Congress, all agreed there was no valid 
reason why the Speaker’s vote should be cast first, but there 
was difference of opinion as to whether his name should be called 
in regular order or last. 

Vice-Presidents have in numerous instances voted in the nega- 
tive when as a matter of fact their votes were not necessary to de- 
feat the propositions. No harm has been apparent from this 
chance to get themselves put on record, but on the other hand, 
there has been no decisive benefit, and it might have been better 
had even this opportunity for useless partisanship been avoided 
by a more careful wording of the constitutional provison. 


_ CHAPTER XX 
POWER OF THE SPEAKER 


Ons of the sources of the power of an American Speaker, where 
revolt has not deprived him of it, is the prerogative of appoint- 
ing committees. This lets him put his friends in the desirable 
positions, and through a continuance of friendly relations lets 
him exert influence over legislation. Although it cannot be gain- 
said that in some instances this has had results unfortunate 
enough to give reasonable excuse for changing the method of 
selection, yet charges of abuse of this particular power by 
Speakers have been greatly exaggerated and there has been re- 
grettable failure to recognize that the evil has been sporadic. 
The strictures have come largely from disgruntled minority fac- 
tions, from men of disappointed ambition, and from misinformed 
outsiders. Certain facts familiar to all members of our legisla- 
tive bodies have been commonly ignored by critics. For in- 
stance, they pay no attention to the effect of the custom under 
whici: men once appointed to a committee usually stay on it as 
long as they wish, and are promoted on the basis of seniority. At 
Washington the result of this custom is that ordinarily in a new 
Congress not more than a third of the places on any committee 
are to be filled, and on the more important committees the pro- 
portion of vacancies is usually less. The same situation is found 
in the State Legislatures, varied according to the local habit in 
the matter of reélection. 

The range of preference is further limited by personal consid- 
erations. Customarily the legal committees are made up of law- 
yers, agricultural committees of farmers, and so on. In lower 
branches it is especially desirable that chairmen shall have some 
facility in debate, for they are supposed to be capable of explain- 
ing and defending reports. With less real justification, and yet 
demanded by custom, some regard is everywhere paid to geo- 
graphical considerations, for it is deemed advantageous to have 
different regions represented on each committee. So it is fanciful 
to imagine that any Speaker has a free hand to indulge personal 
likes and dislikes, ambitions, prejudices, or whims. 

It is true, however, that the Speaker can usually frame a few 
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of the more important committees to suit his pleasure, and this 
it is which has produced most of the criticism in this particular. 
Regrettably the criticism in not discriminating. There is mis- 
leading generalization. For example, Professor Hart says: “It 
is hardly to be presumed that committees made up by the 
Speaker will report measures of which he disapproves.” ! On the 
contrary, in Massachusetts the approval of the Speaker almost 
never gets a thought. My own experience furnishes no single in- 


! stance in nine sessions where he was consulted or where he volun- 


teered opinion. It is not in the least probable that Massachu- 
setts is unique in this. Again, Professor Holcombe says of the 
Speaker: “By appointing his most trusted associates to the 
chairmanship of the most important committees, he determines 
the character of the party leadership.” ? Yet there are Legisla- 
tures where the defeated candidate for Speaker customarily re- 
ceives an important chairmanship. 

Lynn Haines, after fiercely castigating “the Minnesota Legis- 
lature of 1909” in his book bearing that title, named as the first 
of a few fundamental reforms he believed to be necessary, a 
change in the Constitution so that, instead of having the Lieu- 
tenant-Governor preside over the Senate, it should elect its own 
President. However, Mr. Haines did not contemplate that the 
President should appoint the committees. His grievance ap- 
peared to be that while the Lieutenant-Governor had nominally 
appointed, they had really been named by a political boss who 
was one of the Senators. The complaint is typical of much that 
is written about presiding officers. It neglects to explain why 
the remedy proposed would not result in jumping out of the fry- 
ing-pan into the fire. A boss strong enough to provide for the 
election of a compliant Lieutenant-Governor would not have 
much trouble in controlling any process of committee choice 
short of selection by lot. 

The power of recognition is another source of authority that 
comes in for stricture. It is charged that a Speaker can and does 
use it for giving the floor only to members contemplating mo- 
tions agreeable to the Speaker’s plans, and that thus he may de- 
termine what bills shall be considered. James G. Blaine carried 
the policy to the point of autocracy, requiring assurance as to 
the purpose for which a member sought the floor, and refusing to 


1A. B. Hart, Actual Government, 134. 
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recognize if the purpose did not commend itself to him. Thus he 
could make sure that bills were framed to meet his views, else 
they would not get consideration. Carlisle, who was Speaker 
from 1883 to 1889, also gave full scope to this prerogative of 
his office. The length to which he went may be illustrated 
by a measure pending throughout the three sessions, the Blair 
Educational Bill. It passed the Senate three times, but was 
never even voted on in the House because Mr. Carlisle would 
never recognize any member to take it up or fix any day for 
its consideration. 

Another of the measures he foiled was that for repealing the 
internal revenue tax on tobacco. In 1885 it was believed that 
this might have passed the House by a combination of Demo- 
crats and Republicans if it could have been brought to a vote. In 
this instance the Speaker put himself on record in writing, by a 
reply to three prominent Democrats who made a formal written 
appeal that some Democrat might be recognized for the neces- 
sary suspension of the rules. Mr. Carlisle, giving what was es- 
sentially a political explanation of his belief that this measure 
ought not to be considered independently, definitely declared he 
thought it would not be proper for him to agree to such a course 
of action. Thereby, of course, he asserted his right thus to shape 
legislation. Because of this and other positions like it, Carlisle 
was dubbed ‘‘the premier,” as his successor, Reed, was dubbed 
the “czar,” for Mr. Reed followed with the same policy, if any- 
thing carrying it farther. For example, according to Representa- 
tive Ashbel P. Fitch in the ‘ North American Review”’ (Nov., 
1890), ‘it is well known that the Tariff Bill which carries the 
name of Mr. McKinley would have been altered in many of its 
schedules if Republicans who desired changes could have had 
recognition and the right to speak and vote free from the fear of 
the displeasure of a Speaker who could and would deal out in all 
legislation favors to the friendly and defeat to the rebellious.” 
Mr. Crisp refused to let a free-silver bill come to a vote in the 
House, because its advocates were unable to present to him a 
call for a necessary “rule”’ signed by a majority of the Demo- 
cratic members. 

Such use of the power of recognition, making the Speaker the 
arbiter between measures struggling for the right of way, was 
sure to be bitterly criticized. Although resentment gathered 
strength slowly, yet it kept on growing until in 1910 its volume 
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was enough to burst the dam of custom. Joseph G. Cannon was 
the Speaker at the time, and although he had but continued the 
system he found, with probably no more development of it than 
the increase in the pressure of business compelled, his was the 
misfortune to be in power as revolt came to a head, and to see his 
name the basis cf an epithet, ““Cannonism,”’ which in the public 
mind described something odious. 

One of the aspects of ‘‘Cannonism’’ to be successfully at- 
tacked was the use of the power of recognition to prevent action 
for which unanimous consent was necessary. The bills had be- 
come so many that of those arousing any controversy, only a 
small percentage could be handled, but measures to which no- 
body objected could get by if they had the chance. Here the 
Speakers had found a defense for their refusal to recognize. They 
said they were only exercising their right to object as members, 
’ with no more ground for criticism than if they exercised it from 
the floor. Mr. McCall thought it probable they had been de- 
nounced more bitterly by their fellow members, and had won a 
larger measure of unpopularity, on account of their failure to ac- 
cord recognition in order to make request for unanimous consent 
for immediate consideration, than upon any other single ground.! 

Some relief from importunity came to the Speaker when in 
1909 the House adopted a rule establishing a “‘ calendar for unan- 
imous consent.” After any bill, other than a private bill, has 
been favorably reported and on the House or Union calendar for 
three days, it is to be put on this special calendar following notice 
by any member. If on the reading of this calendar any measure 
when called is objected to, it is to be stricken from the calendar. 
It may be restored once, but after a second objection cannot be 
put on again. The device works well, speeding the passage of 
enough of the minor bills to make it worth while. 

Greater was the rejoicing of the insurgents when in the follow- 
ing year they succeeded in getting a rule under which it would be 
possible to obtain a vote on whether a committee should be dis- 
charged from further consideration of something that had been 
referred to it. The rule proved unworkable, and although there 
is still a “Calendar of Motions to Discharge Committees,”’ it 
sleeps. 

At present the Speaker uses his power of recognition to no im- 
portant degree save on the two days of the month (and the last 

1 The Business of Congress, 128. 
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six of a session) when motions to suspend the rules by a two- 
thirds vote are in order. These motions were meant to give the 
right of way to a few important measures that would otherwise 
be lost in the crush. If the initiative were to be left to the House, 
there would be much waste of valuable time in wrangling, with 
the certainty that fewer measures would be considered and the 
probability that those winning the opportunity would be of less 
consequence than some thereby sidetracked. On the whole it is 
better to leave the selection to the man discreet and judicious 
and fair enough to have been elected Speaker. Few level-headed 
members of Congress could be found who would say that this has 
not proved itself the best course for the public welfare. 

Certainly abuse of such a power is possible, and no doubt it 
may be found in some of those State Legislatures where commit- 
tees may pigeonhole bills — that is, refrain at pleasure from re- 
porting them — or where the demoralization of limited sessions 
prevails, or where there is undue pressure to adjourn before the 
work is completed; and most of the Legislatures fall into some 
one or two of these classes. In such Legislatures toward the end 
of the session the Speaker becomes an autocrat. He may dis- 
pense preference as he pleases by recognizing this or that mem- 
ber for a motion to assign a committee report for consideration 
at an appointed hour. Commonly the House will support such a 
motion and so the favored measures may be arranged to take all 
the time that remains. Thus, though the Speaker cannot ensure 
success to the bills he approves, he can at any rate prevent even 
the consideration of those to which he is opposed. In the States 
that have adopted the device of a ‘‘steering committee,” ap- 
pointed toward the close of the session to decide what of the re- 
maining bills shall be considered, the Speaker of the House or 
President of the Senate names the committee and of course can 
ordinarily control it if he sees fit, for naturally he appoints the 
men who will be guided by his judgment. Sometimes this idea is 
carried so far as to give the Speaker himself definite authority to 
determine preference. Thus, on the last day of the 1915 session 
of the Iowa General Assembly, the Speaker was authorized to 
call up such bills as he pleased, and no others could be considered 
without the unanimous consent of the House. 

To denounce all this as necessarily and invariably bossism, 
tyranny, the suppression of the majority, the negation of rep- 
resentative government, is nonsense. To hold Speakers or 


460 LEGISLATIVE PROCEDURE 

Mee ee Se Oe eee 
leaders personally responsible is grossly unjust. Look the facts in 
the face. An absurd, preposterous attempt to compel Legisla- 
tures to do within a specified time more work than can be done 
in that time forces choice between measures struggling for the 
right of way, and inevitably toward the end of the session the 
rivalry becomes intense. Somebody must decide. Were it not 
the Speaker, it would be somebody else. Whoever it may be 
must incur the enmity of those who are denied. It is out of the 
question for the House itself to decide. That would waste all the 
available time in wrangling. On the whole, is not the Speaker 
more likely to reflect the will of the majority than anybody else? 
And would there not be distinct loss of responsibility in substi- 
tuting some other arbiter? 

There is no occasion to hunt for a scapegoat. Individuals are 
not to blame. It is the system, and for that system the people 
and only the people are to be scolded. Their folly in limiting the 
frequency and length of legislative sessions is the real cause. 

Still another opportunity for abuse of power comes from such 
a practice as that described by John A. Lapp, the Indiana Legis- 
lative Librarian. Says he: ‘“‘ When a bill is reported back from 
the committee the Speaker may hand it down at once or hold it 
indefinitely. He may hand it down when his opponents are not 
looking for it, and when his friends are alert. He may simply 
‘pigeonhole’ it and there is no power to compel him to produce it. 
Public opinion would of course rule him somewhat, but public 
opinion as now organized does not play a part on more than the 
merest fraction of the bills.”” 1 Endurance of that sort of thing is 
incomprehensible to one familiar with the processes of a Massa- 
chusetts Legislature, where the Speaker has not the slightest 
power to say what shall or shall not be considered. Every report 
is laid before the House and goes into the calendar with the regu- 
larity of clock-work. Very rarely the Clerk may, at the Speak- 
er’s request, or even at that of a member, hold up a report for a 
day or two, but indefinite delay is absolutely unknown. At- 
tempt to accomplish it would not be tolerated. 

Another phase of the power to recognize presents itself in con- 
nection with the conduct of debate. Although generally confused 
with the use of the power to prevent any consideration whatever, 
it is really quite distinct, for it relates only to preference between 
those who would take part in discussion. The criticism of it is 

1“ Actual State Legislation,” Annals, American Academy, Sept., 1912, 58. 
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not novel. Harriet Martineau, whose ‘Society in America” was 
published in 1837, said of Congress (1, 45): “There were loud and 
extensive complaints, last session, of the despotism of the chair 
in the House of Representatives, chiefly in connection with the 
subject of slavery. No members, it was said, were allowed a fair 
hearing but those who sat in a particular part of the house. If 
this complaint arises out of the peevishness of political disap- 
pointment, it will soon be contradicted by facts. If it is true, it is 
a grave injury. In either case, the chair will not long possess this 
power of despotism. If the favored are few, as the complaint 
states, the injured many will demand and obtain the power to 
make themselves heard in turn; and no spirit of party can long 
stand in the way of a claim so just.’ 

She was not in this a good prophet. Remedy did not come in 
the way she predicted, and it was delayed much longer than she 
expected. Occasion must still have been felt in 1879, when James 
A. Garfield reported for the Committee on Rules: “‘In the nature 
of the case discretion must be lodged with the presiding officer, 
and no fixed arbitrary order of recognition can be wisely pro- 
vided for in advance; and the committee are of the opinion these 
rules should not be changed. The practice of making a list of 
those who desire to speak on measures before the House or Com- 
mittee of the Whole is a proper one to enable the presiding officer 
to know and remember the wishes of members. As to the order 
of recognition, he should not be bound to follow the list, but 
should be free to exercise a wise and just discretion in the interest 
of full and fair debate.” 

At the very outset, in 1789, the House had adopted this rule: 
‘“‘When two or more Members rise at once, the Speaker shall 
name the Member who is first to speak.”’ It will be seen that this 
apparently gave the Speaker discretion to choose, rather than 
confined him to deciding which man actually stood first. Never- 
theless the House assumed the right to question his decision and 
appeals were feasible for nearly a century, until in 1881 the 
Speaker declined to entertain such an appeal, thereby establish- 
ing a precedent which continues. 

Development of the practice, whereunder in the National 
House the time for general debate is put almost wholly under the 
control of the chairman and the ranking minority member of the 
committee in charge of the measure under consideration, has left 
the Speaker or the Chairman of the Committee of the Whole lit- 
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tle of serious occasion to determine who shall have the floor. By 
custom, when the order of business brings before the House a 
certain bill, the Speaker must first recognize, for motions as to its 
disposition, the member who represents the committee that has 
reported the bill. If this member loses on an essential motion, 
the right to recognition passes to the member leading the opposi- 
tion to the motion. In debate the members of the committee are 
entitled to priority of recognition. ‘‘Of course every egotist in 
the house may not intrude himself into the first place in every 
debate,”’ Asher C. Hinds pithily says. ‘‘A system that permitted 
this would be intolerable, although it would please the egotists 
and would cut off one very noisy source of criticism.” ! 

Custom has now also made it the duty of the presiding officer 
in all legislative bodies to recognize in alternation those for and 
against the pending proposition, in any serious debate. The 
propriety of this is evident, for such a course most conduces to 
adequate presentation of the arguments. The conditions are dif- 
ferent from those in a trial court, where it has been found best to 
have all the testimony for one side presented before hearing that 
of the other. Debate is better treated from the point of view of 
argument than from that of information, and conclusions are 
best reached by hearing opposing views in turn. 

In most of the parliamentary bodies of Continental Europe it 
is customary for those who want to speak to hand in their names 
in advance, and permission is granted in the order of application. 
In the British Parliament members are so much more under the 
control of the leaders than with us, that recognition is ordinarily 
not of much consequence. There the discrimination is more of- 
ten based on the standing of the claimants for the floor than on 
political considerations. In our State Legislatures it rarely hap- 
pens that time so presses as to make it inconvenient to listen to 
all who want to be heard, and the discretion of Speakers is not 
taxed. In the National House of Representatives by reason of 
numbers and the volume of business the matter came to be one 
of greater importance. The necessities of the case gave to its 
Speakers powers that occasionally savored of the despotic in 
the days before the present system of committee control was 
perfected. 

Those who believed that the advantages of strong, capable 
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leadership did not offset the evils of favoritism, prejudice, self- 
interest, and gross partisanship, were not without suggestion as 
to remedies. As early as 1847 somebody suggested that the order 
of speaking should be decided by lot. In 1879 as experienced a 
man as O. D. Conger, then serving his sixth or seventh term in 
the House, proposed the same remedy — the lot. Speaker Ran- 
dall, while in the chair, said he had often thought it would per- 
haps be well that members be recognized by States, the delega- 
tion from each State, or the Chair, then to select the member 
from the State, so that every State could be heard in debate. As 
such a plan to-day would let the orators from Arizona, Delaware, 
Nevada, New Mexico, and Wyoming, with one representative 
each, be heard on every proposition, and give a New York man 
only one chance in forty-eight, a program of that sort is not 
likely to prevail. 

Still another source of the Speaker’s power is said to be his 
function of ruling, that is, of applying parliamentary law or the 
special rules of the assembly. The impression seems to have 
spread that Speakers often perform this function arbitrarily, to 
the gain of their friends and to the loss of their opponents. 
Otherwise it would hardly be classed with recognition and com- 
mittee appointment as a source of personal or party advantage. 
Professor Hart goes so far as to allege that if committees report 
measures of which the Speaker disapproves, the Speaker “will 
almost invariably interpret the rules of the House so as to pre- 
vent anything to which he is opposed from coming to a vote.” ! 
Nothing of the sort ever takes place in the Massachusetts House 
or in Congress and I am loath to believe it is frequent elsewhere. 

Anything like habitual distortion either of special rules or gen- 
eral parliamentary law would result in chaos, and chaos is not 
characteristic of our assemblies. Study of Hinds’s monumental 
volumes of ‘‘Precedents’’ will disclose very few rulings in the 
National House, among the thousands there collected, which 
have a partisan flavor or suggest deviation from logic to meet 
the needs of the moment. Like collections to be found in some of 
the State legislative manuals, though they are not comprehen- 
sive, yet suffice to show a sincere attempt to accomplish the pur- 
poses of parliamentary law. It is but occasionally possible to 
deviate from impartiality. Now and then a Speaker may pull 
some rule out of oblivion for the sake of discomfiting an oppo- 

1 Actual Government, 134. 
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nent, or may take the risk of ignoring a familiar practice, but if 
unfairness is common, which I venture to doubt, it must for the 
most part be found in rulings on matters of fact. 

For example, the Speaker may declare a motion for ad- 
journment to have been carried, when the contrary was the 
case, and the blow with his gavel may thus summarily end 
a sitting against the will of the majority. So often does it prove 
wise to get delay in this particular manner that such arbitrary 
exercise of power is condoned in even the best-regulated Legis- 
latures. No justification is to be found, however, for the per- 
versions of fact said to be prevalent in some assemblies where 
voice votes are reversed at the will of the Speaker, demands 
for roll-calls ignored, and appeals refused. It may be that in 
a few Legislatures the standards of conduct are so low that 
such abuses are tolerated, but I am inclined to think that the 
number of lapses from decency has been much exaggerated 
by the muckrakers. In the very nature of things nearly all 
the decisions must be accurate. Otherwise, there would be 
such a mockery of fair play that long endurance of it by the 
community is inconceivable. 

Whether or not the Speaker of the Pennsylvania House 
was fair on the night of April 25, 1921, will doubtless be a sub- 
ject of controversy on the part of all in the throng present, 
as long as they remember the details of the exciting controversy 
that led to his undoing. The end of the session was but three 
days away, and if he could keep the House from getting out 
of the committees that evening certain bills obnoxious to his 
friends, these bills could not in the remaining two days be 
reached to avail. Filibustering carried the House beyond the 
hour set by the rule for adjournment, so that when the orders 
of the day were called for, the Speaker felt himself technically 
authorized to declare the House adjourned. His opponents 
argued, however, that inasmuch as sundry bills had by special 
order been set down for consideration at a later hour, the rule 
had thereby been superseded. Some of the members left the 
chamber, but a majority of the House remained and soon 
elected a Speaker pro tem., then discharging the committees 
that held the bills in issue and acting upon them. The next 
morning the faction opposed to the Speaker, having the neces- 
sary votes, declared his office vacant and elected another man. 
The validity of this election can hardly be questioned, unless 
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on the ground that ‘‘the rump House” of the midnight before 
was without authority to adjourn to an hour earlier than that 
to which the Speaker had declared the House adjourned. More 
serious would be the contention that any acticn of the majority, 
after the Speaker had declared adjournment, was illegitimate. 

Professor Holcombe cites the power of reference as a source 
of the Speaker’s strength, saying that by referring important 
measures to committees controlled by the party leaders he 
may determine the fate of the measures. ‘‘Unimportant mea- 
sures may be referred to the committees which from the stand- 
point of the ‘organization’ are less reliable. Committees manned 
by able but independent members of the party may be heavily 
burdened with routine business of a non-partisan character. 
Committees manned by less capable members may find little 
to do.”’! This is not impossible, but it does not take place in 
the well-regulated Legislatures, of which in my belief there are 
more than the critics suppose. Any considerable amount of 
such manipulation would not repay its trouble. Occasionally 
a bill may be diverted from its normal path by reason of ulterior 
and questionable motives, but it is improbable that the prac- 
tice is general. It is not found in Congress. 

Still another source of power to which Professor Holcombe 
refers is the Speaker’s control of the Committee on Rules. 
This power, he says, does not exist in all Legislatures, and is 
important only in those where the Committee on Rules is highly 
privileged. I should go somewhat farther by extending its 
importance to all assemblies where the Committee on Rules 
is in effect the Speaker’s Cabinet, as is frequently the case. 
Leadership is of more consequence in a legislative body than 
in any other form of assemblage, and apart from the technical 
powers of Committees on Rules, the moral effect of their organ- 
ization gives a really important significance to the influence 
wielded through them by their controlling and impelling leader. 


As A LEADER 


SHouLp a Speaker be a leader? 

Englishmen answered ‘‘No” and made the Speaker of the 
House of Commons purely and solely an impartial moderator. 
Americans answered ‘‘ Yes”? and made the Speaker of the Na- 
tional House of Representatives not only a moderator, but 

1 State Government in the United States, 236. 
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also the dominating head of the majority, expected to use his 
position, within bounds, for the benefit of his party. 

It is not hard to trace the development of the American 
idea. In colonial times the Speaker of the Assembly was gen- 
erally an active politician, the head of his party, chosen because 
he represented the attitude of the House toward the Governor 
- and the Crown. The strife that preceded the Revolution em- 
- phasized this. For example, James Otis was chosen Speaker 
of the Massachusetts House because of his intense partisanship. 
In Virginia it was Peyton Randolph, Speaker, who led the 
opposition to Lord Dunmore. The stamp of partisanship was 
transferred with the office into the legislative bodies convened 
under the Constitutions. 

Furthermore, there was theoretical justification for this in 
the common American view of representation. From the out- 
set members of lower branches were supposed to be delegates 
of districts, and innumerable proofs could be given of the belief 
that should a district be unrepresented, whether by failure 
to elect, by death of the delegate, or from any other cause, 
there would be at least theoretical loss and injury. The next 
step in the logic was that if such a delegate is entrusted with 
additional duties, as when chosen Speaker, his original duties 
should still be performed; that is, he should vote and speak 
as might be necessary for the representation of his constituents. 
Furthermore, chosen as a partisan, to represent the political 
principles of the greater part of his constituents, it followed 
that as Speaker he was not to abandon his partisanship, but 
was to advance those principles as there might be chance. 
Rules were shaped to this end. 

In Congress the system had so developed before the Civil War 
that Clement L. Vallandigham, of Ohio, could say on the 
floor of the House: ‘Your Speaker, whatever his natural 
disposition may be, is, by the necessities of his office, a despot.’ 
In the last fifth of the century three Speakers helped to make this 
despotism definite. Carlisle, deeming it the Speaker’s duty as 
leader of Congress to have a legislative policy and to take every 
means in his power to secure its accomplishment, asserted the 
absolute right of recognition. Reed added the right to prevent 
dilatory tactics by the minority and so won the title of “Czar.” 
Crisp greatly increased the power of the Committee on Rules. 

Although Carlisle put into practice the theory that as Speaker 


POWER OF THE SPEAKER 467 


he should exercise his power in accordance with his individual 
judgment, after he had left the chair he declared that “under 
any system of rules that can be devised, the presiding officer 
in a body so numerous as the House of Representatives will 
necessarily have more power than ought to be entrusted to 
any man in this country.” ! 

The next twenty years saw steady spread of the conviction 
that whether or not changes in the rules could enough curb the 
Speaker’s power, yet thereby it ought to be restricted as far 
as possible. Although this belief was entertained by men in 
both parties, of course its expression came chiefly from the 
party happening at the moment to be in the minority in the 
House. It was the Democratic platform of 1908 that said: ‘“‘The 
House of Representatives, as controlled in recent years by the 
Republican Party, has ceased to be a deliberative and execu- 
tive body, but has come under the absolute domination of the 
Speaker, who has entire control of its deliberations and pow- 
ers of legislation.””’ The slur at the Republicans was a bit of 
manufactured political capital, for the blame really attached 
to Democrats just as much as to Republicans, but our politi- 
cal system sometimes compels these pretenses in order to get 
progress. The excuse is of not so much consequence as the 
result. In this case the result was in some measure secured 
two years later, when in March the Democratic minority, 
helped by those of the majority who were dubbed “the insur- 
gent Republicans,” stripped the Speaker of part of his power. 

The more thoughtful men who took part in this contest did 
not believe they were ending leadership in the House; they 
knew they were merely shifting leadership. In the course of 
the debate Oscar W. Underwood, of Alabama, one of the ablest 
Democrats in the country, speaking, to be sure, under the con- 
ditions of a bitter partisan struggle, yet using language that 
to-day commends itself to the student of political science, said: 
“Tf this resolution goes through — ultimately, if not to-day — 
the Speaker of the House of Representatives will cease to be 
its leader and the Chairman of the Committee on Rules elected 
by this House will become the leader of the majority party 
in the House. It does not deprive the House of one scintilla 
of its power to control its business. It does not deprive it of 
the right of leadership, but it divorces from the Speaker the 

1 North American Review, March, 1890 
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leadership of the House. There is no great parliamentary body 
in the world of which the Speaker is the leader. It is not so in 
the British Parliament; it is not so in the Senate of the United 
States. And yet those two great bodies are able to transact 
their business as efficiently as the House of Representatives 
has ever done. I say that, no matter how high or of what pure 
character a man may be who occupies the Speaker’s chair of 
this House, that leader cannot divorce the leadership and the 
partisanship of the leader from the Speaker when he is presiding 
over the deliberations of this House. This great parliamentary 
body is entitled to a presiding officer who wields the scales of 
justice between man and man, between two contending political 
parties, and that is what we are standing for to-day.” 4 

A year later another Democrat, George B. McClellan, gave 
the reasons why in spite of such changes leadership should and 
will continue. “Mr. McClellan after eight years in Congress 
became a lecturer on political science, and his views combine 
experience with reflection. ‘‘It is perfectly possible,’ he said, 
“that the House may shift its leadership from the Chair to 
the floor, by depriving the Speaker of the political powers now 
connected with the office. If the House shall so decree, the 
impartial presiding officer, so much desired by many, may come 
to life, but the powers once centered in the Chair will naturally 
focus’ in the floor leader. Were the House to be led from the 
floor, the same outcry that is made to-day against the Speaker 
would be raised against the tyrant at the head of Rules or what- 
ever chairmanship might carry the leadership, and were the 
leadership to be in commission, the steering committee would 
be abused with equal fervor. Those who object to any leader- 
ship whatever, and they are many, would only be satisfied under 
a condition of legislative lawlessness horrible of contemplation 
and impossible of realization....One thing is certain, and 
that is that the majority will continue to govern and will con- 
tinue to express its will through its chosen mouthpiece, be he 
Speaker, or be he floor leader... . As long as our institutions 
remain as they are, as long as we remain a self-governing Demo- 
cratic Republic, the majority will continue to govern, and no 
thoughtful or patriotic American would have it otherwise.” 2 

After a decade and more of the new system, not a few observ- 


1 Cong. Record, 2d Session, 61st Congress, 45, pt. 4, 3433. 
2 Leadership in the House of Representatives,” Scribner’s Mag., May, 1911. 
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ers in Washington had come to the view taken by Secretary 
of War John W. Weeks in an address delivered in New York, 
December 8, 1921. Mr. Weeks had served in House and Senate, 
thus bringing experience to the help of innate capacity for sound 
judgment. ‘Tomy mind,” he said, ‘“‘the change has had a tend- 
ency to weaken effective government, has resulted in irrespon- 
sible legislation, and, in time, will divide the legislative branch 
of government into groups, each group championing a special 
cause, and we will see one group combining with another to 
bring about a control of legislative action in the interest of a 
particular faction.” 

The changes in the rules of the National House have not 
reduced the Speaker to impotence, but have lessened his au- 
thority. Whether we shall progress until we reach the goal of 
absolute impartiality is one of the interesting problems of poli- 
tical science. The State Legislatures have done little with it, 
but here and there signs indicate that they too will presently 
face the question. Their needs are not yet so pressing, for they 
have not yet so keenly felt the effects of pressure of business — 
as in Washington. Yet they, also, have their troubles. It is 
believed in many States that outside influences have altogether 
too much share in the choice of presiding officers, for the sake 
of securing the appointment of committees favorable to private 
interests, usually of the incorporated variety. 

Two possible remedies have been suggested. In the ‘‘New 
England Magazine” for November, 1894, Raymond L. Bridg- 
man, a Massachusetts State House reporter of long experience 
and much respected, argued at length that presiding officers 
should be elected by the people. This would apply to Speakers 
the method of choice to which we are accustomed in the matter 
of the Vice-President of the United States and those Lieutenant- 
Governors who preside in Senates. If leadership is to be the more 
important function of the Speaker, election by the people might 
be defended, but if he is to be simply an impartial moderator, it 
would be hard to find a worse method of choosing him. Popular 
election is a failure wherever technical capacity should be the 
prime consideration. Therein lies the great weakness of an elec- 
tive system for the judiciary. Likewise administrative positions 
cannot be best filled by ballot. A popular electorate will not 
make capacity the only test, usually will not make it the chief 
test, and sometimes will ignore it altogether. In the choice of a 
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Speaker the people would pay no attention to the merits of can- 
didates as parliamentarians, nor would they ask whether their 
favorite had the judicial temperament or was gifted by nature 
with the qualifications necessary for the control cf a tumultuous 
assemblage. To get a good presiding officer under such a system 
would be as much a matter of accident as we have found it in 
the case of Vice-Presidents and Lieutenant-Governors. 

A more promising suggestion is that the Speaker or President 
be chosen from outside. Francis E. Leupp, writing with intimate 
knowledge of Washington, said in the “‘Atlantic”’ for December, 
1917: “‘It is within the range of possibility that the House may 
decide one day to have an outsider for its Speaker: there is not a 
word in the Constitution to forbid it, and within a dozen years 
the question has been quietly mooted. Concerning the President 
pro tempore of the Senate the Constitution is similarly silent; and 
I remember its being seriously proposed, during the Readjuster 
deadlock of 1881, that the Senate avert a threatened crisis by 
taking this officer from private life.’”? Somebody has wisely ob- 
served that there is nothing so upsetting as a new idea, and this 
one will doubtless at first glance seem as ridiculous as any other, 
but come to think of it, there is no more reason why the Speaker 
should be a member, if simply a presiding officer, than why 
the Clerk should be a member, or the Chaplain. 

Germany devised a peculiar way of recognizing that a pre- 
siding officer ought to have some fitness for presiding. To ascer- 
tain this, the Reichstag was to elect tentatively. At the opening 
of the session a President and two Vice-Presidents were to be 
chosen for a term of four weeks; then these offices were to be 
filled for the remainder of the session. 

One of the defects of our American methods of choice lies 
in the electing process itself. The delays and the scandals it has 
produced, the waste of time and energy, the interference with the 
real business of legislation, the heart-burnings, the enmities, 
the resentments — these are too familiar a story to call for re- 
hearsing here. However, to show that they are not the product of 
a degenerate age, but that our forefathers knew of them, it may 
be of interest to note the first order of the Virginia Assembly 
of 1658 / 9, reciting that, “Whereas Coll. Moore Ffantleroy, not 
being present in the house at the election of the speaker, moved 
against him as if clandestinely elected, and taxed the House of 
unwarrantable proceedings therein, It is ordered that the said 
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Coll. Ffantleroy be suspended until to-morrow morning, when, 
upon his submission, he may be admitted.” The record says that 
the next morning, Coll. Ffantleroy, acknowledging his error, was 
readmitted, and the order for suspension raised. 

Speakership contests are public misfortunes and private calam- 
ities inevitable as long as the Speakership is a stepping-stone to 
higher honors, and is of itself a means for the exercise of great 
political power. If the conditions did no more than spur honor- 
able ambition, they would serve a useful purpose, but the con- 
comitant evils are genuinely harmful to the public welfare and 
should be remedied. 

A mitigating expedient is the provision that has been in the 
Alabama Constitution since 1867, by which Presidents of the 
Senate and Speakers of the House hold office until their succes- 
sors are elected and qualified. 


CHAPTER XXI 
LEADERSHIP 


Leapersui? is the legislative theme most prolific of fault-finding. 
All except those who lead, scold about leadership. Some say there 
is too much, some say there is too little. When there is plenty, 
most men prefer less. When it is scarce, most men prefer more. 
They rarely know just what they want, but know they do not 
want what they have. 

Sometimes the critic will argue both ways almost in the same 
breath. Thus Professor James H. Hyslop, on page 42 of his book 
on “Democracy,” tells us it is our failure to analyze the problem 
and to break away from the authority of Aristotle which pre- 
vents us from discovering the fundamental principle that has 
moved political history. Aristotle’s principle of classification 
was not philosophical, but historical, and based the organization 
of government upon the number of persons who shall participate 
therein. ‘I must contend,” says Hyslop, ‘‘that this is wholly 
false for any scientific or philosophic purposes. It is not the quan- 
tity of men, but the quality of them that determines whether we 
shall have good government or not.’’ Then, on page 127, he re- 
proaches our Legislatures because the majority maintain silence 
against all reason and vote submissively in obedience to a “‘ boss,” 
or they open their mouths only to obstruct legislation and to 
make a ‘‘strike.”’ ‘The consequence is that our assemblies have 
come to the pass where they must either cease to be deliberative 
bodies and put themselves under the ‘sovereign’ power of the 
Speaker, a pretty pass for democracy, or place themselves at the 
mercy of the unscrupulous minority.” There is no escape, he 
says, from the autocratic powers of the Speaker, and the worse 
tyranny of the Legislature, except the referendum. In other 
words, because in a Legislature quality controls quantity, there 
should be escape to the referendum, of which the quintessence is 
the quantity idea. 

In our forty-eight State Legislatures may be found every shade 
of belief as to the importance of leadership and organization, run- 
ning from Massachusetts, where it is actually obnoxious, where 
measures are actually endangered by the suspicion that there is 
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preconcerted action behind them, to States where the leader of 
the House, by signals given with his pencil tapped on his desk, 
directs the votes of his partisans. Personally, if I had to choose 
between either extreme, I should prefer that of Massachusetts, 
but why should this blind me to the rational arguments in favor 
of deliberately matured plans and responsible leadership? 

These arguments have been advanced by ‘many thoughtful 
men. It will here suffice to give the views of two of them — one 
the foremost English critic of governmental institutions, the 
other that American who, by precept and example, first as writer 
and teacher, then as Governor and President, has more than any 
other man of our day influenced thought on the deeper problems 
of political science. 

James Bryce said in his great book on the “‘ American Com- 
monwealth’’: ‘A deliberative assembly is, after all, only a crowd 
of men; and the more intelligent a crowd is, so much the more 
numerous are its volitions; so much greater the difficulty of agree- 
ment. Like other crowds, a legislature must be led and ruled. 
Its merit lies not in the independence of its members, but in the 
reflex action of its opinion upon the leaders, in its willingness to 
defer to them in minor matters, reserving disobedience for the 
issues in which some great principle overrides both the obligation 
of deference to established authority and the respect due to special 
knowledge.” And to the New York Bar Association in 1908 he 
declared: ‘“‘To secure the pushing forward of measures needed in 
the public interest, there should be in every legislature arrange- 
ments by which some definite person or body of persons becomes 
responsible for the conduct of legislation.” 

Woodrow Wilson, writing on ‘‘Congressional Government” in 
1885, observed: ‘‘We have in this country no real leadership; 
because no man is allowed to direct the course of Congress, and 
there is no way of governing the country save through Congress, 
which is supreme.”’ The same thought appears in ‘An Old Mas- 
ter and other Essays” (p. 136): ‘‘We have no one in Congress 
who stands for the Nation. Each man stands for his part of 
the Nation; and so management and combination, which may 
be effected in the dark, are given the place that should be held 
by centered and responsible leadership, which would of necessity 
work in the focus of the national gaze.’”’ When he became Pres- 
ident, he found that the supremacy he had accredited to Con- 
gress was not insuperable. What Congress lacked in centered 
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and responsible leadership, he was strong enough to supply. The 
doctrine he had so long preached was applied in practical result, 
even though no rule of Congress was changed. 

It will be noticed that as far as their beliefs are disclosed by 
these quotations, Lord Bryce and Mr. Wilson seem to differ in 
that the English critic would permit revolt against leadership in 
matters involving great principles, but that the American critic, 
extolling the responsible leadership which works in the focus of 
the national gaze, allows us to infer he would have leadership al- 
ways dominant, and held in check by responsibility. Whether or 
not Mr. Wilson would maintain that the leader should receive 
implicit and continuous obedience, at any rate such a view would 
be consistent with his well-known approval of the English Cabi- 
net system, where the first refusal to obey the leader has the 
effect of discarding him, or at any rate of referring to the electo- 
rate the question of continuing him in power, and if the voters 
decide he is to go on, they show it by electing a majority that 
will obey. Presumably Lord Bryce would approve this, the sys- 
tem of his country, so that after all no radical difference between 
them would remain. 

The prevailing American theory has been otherwise. We have 
held that leaders were not discredited if occasionally disobeyed. 
Of our fathers, many were wont to do their own thinking. Their 
battle for political independence was the fruit of widespread per- 
sonal independence, the natural product of conditions in a land 
of pioneers. The struggle for liberty intensified the dread of one- 
man power. Liberty brought democracy in its train, and the 
early years of the Republic saw the aristocrat shorn of his 
strength. This, however, was a revolt against human nature, and 
in extreme form could not survive. Men may be born equal in 
natural rights, if such there be, but they are not born equal in 
natural capacities. Goethe was brutally frank but not wholly 
wrong when he defined a majority as ‘‘a few strong men who lead, 
some knaves who temporize, and the weak multitude who follow, 
without the faintest idea of what they want.” ! 

Watch any gathering and see how instinctive and inevitable 
it is for much the larger part to turn to a few for counsel and 
direction. From all the lawmaking bodies of the world were 
you to pick out the one with the nearest approach to equality, 
would it not be the Senate of the United States? Where else 

1A Century of Revolution, 187. 
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would you expect so much of self-reliance, independence, in- 
dividuality? Yet George F. Hoar tells in his ‘‘ Autobiography” 
(1, 195) that when Senator Edmunds left the Senate, he said the 
whole work of the Senate was done by six men. With Mr. Hoar 
we. may not suppose Mr. Edmunds meant the number six to be 
taken literally, but it suggests the small compass of actual power 
that even the Senate develops. 

Do not for a moment imagine such a state of affairs is due to 
political degeneracy. There is nothing whatever of novelty in it. 
James Madison, speaking in the Virginia Convention June 11, 
1788, defended the competency of the Congress under the pro- 
posed Federal Constitution to lay taxes wisely, by citing the ex- 
perience of the Virginia Legislature in entrusting decision to a 
few of its members. “‘Our Assembly,” he said, ‘‘consists of con- 
siderably more than a hundred; yet, from the nature of the busi- 
ness, it devolves on a much smaller number. It is, through their 
sanction, approved of by all the others. It will be found that 
there are seldom more than ten men who rise to high information 
on this subject.” ! In all assemblies in all times such has been 
the normal situation. 

Were this not the case, our American legislative system would 
have met with disaster long ere this. The leadership of the few 
has mitigated the harm threatened by rotation of membership. 
This has been overlooked by some of the critics. For instance, 
John Ordronaux says: ‘‘As the members of these Legislatures 
annually give place to newcomers without experience, it seems 
impossible not to realize the fact that, unless we believe the sci- 
ence of legislation to be intuitional, there is a logical necessity 
for concluding that ignorance and incompetency must in the 
majority of instances prevail over wisdom and experience.” ? 
That as a matter of fact this does not take place in the major- 
ity of instances is due to the leadership cf the small number of 
* men with wisdcm and experience who actually control. 

The real danger lies in the perversion of leadership. There is al- 
ways the chance that when exaggerated into dictatorship, it will 
become selfish and even corrupt. Fortunately the danger breeds 
its own remedy. As a rule the abuse of power leads to revolt. 
Then the pendulum may swing toward the other extreme, which 
means anarchy if reached. Congress has shown itself capable 


1 Elliot’s Debates, 111, 254. 
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after a fashion of checking tendencies to go too far in either direc- 
tion. By the acceptance of strong leadership it got out of the 
helpless situation brought by the new conditions following the 
Civil War; and when under Speaker Cannon it seemed to be 
going too much the other way, the force of public opinion drove 
it back toward the happy mean. Some of the State Legislatures 
reached an absurd degree of autocracy in the widespread politi- 
cal demoralization accompanying the prosperity of the period 
following the Civil War, and a few of them remained under con- 
trol of the ‘‘boss”’ into the present century, perhaps still are in 
a state of servility. Yet there is reason for belief that of late there 
has been a revival of legislative independence. 

One of the fictions in this matter of leadership is that lawmak- 
ing assemblies are coerced, that they object to leadership, that 
they would revolt if they dared, that they are held in thralldom 
by some mysterious, highly objectionable power, working in the 
dark for corrupt ends. This is not true. Doubtless there are 
instances where strong men abuse their power in legislative halls 
as in all other relations of life, but as a rule assemblies are led be- 
cause they want to be led, and it is by leaders whom the majority 
admire, respect, and trust. Speaking of the departure of Sir 
Edward Grey from the House of Commons, an anonymous writer 
in the “ Fortnightly Review”’ for August, 1916, said: ‘‘ The House 
of Commons will sincerely regret his absence, for he was one of 
its most commanding and dignified figures. He was also its mas- 
ter, and so far from resenting it, members gladly acknowledged 
in Sir Edward Grey a definite moral superiority. The idea that 
a representative assembly will only tolerate those who speak 
comfortable and flattering words is refuted by his example. It 
intuitively knows and admires those who, without an effort, en- 
force their stronger will upon their hearers coldly and imperi- 
ously. Perhaps because it is so rare, a representative body is 
acutely sensitive to personal distinction. That was the forte of . 
Sir Edward Grey.” 

In essence much the same attitude toward leaders may be 
seen in many lawmaking bodies. Why should there be surprise 
or blame because members attach weight to preéminent ability, 
particularly when it is coupled with the experience given by 
long service? A score of the leading members of our National 
House, most of them committee chairmen or minority ranking 
members, have averaged to serve more than twenty years each. 
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Is it surprising or unwise that they should wield great influ- 
ence? They came to Congress as young men and by long service 
learned how to lead. James G. Blaine said it was a tradition of 
the House that no man becomes its leader who does not enter 
it before he is forty.!_ This has had its exceptions, but as a rule 
the statesmen at Washington who because they lead are the tar- 
get for the abuse of the groundlings have won their power by 
the long, hard effort that has fitted them for its exercise. 

Leadership in Congress is much more in the hands of commit- 
tee chairmen than is commonly supposed by the critics who 
would have us think that body dominated by some small coterie 
or cabal, if not by the ‘‘czar’”’ who at the moment happens to be 
Speaker. James A. Garfield pointed out that no one man can 
any more be the leader of all the legislation of the Senate or of 
the House than one lawyer or one physician can now be foremost 
in all the departments of law or medicine.2. Writing in 1877, he 
found it safe to say that the business then claiming the attention 
of Congress was tenfold more complex and burdensome than it 
had been forty years before. For example, the twelve annual ap- 
propriation bills, with their numerous details, had come to con- 
sume two thirds of each short session of the House. Forty years 
before, when the appropriations were made more in block, one 
week was enough for the work. The vast extent of our country, 
the increasing number of States and Territories, the legislation 
necessary to regulate our mineral lands, to manage our complex 
systems of internal revenue, banking, currency, and expendi- 
ture, had so increased the work of Congress that no one man 
could even read the bills and the official reports relating to cur- 
rent legislation, much less qualify himself for intelligent action 
upon them. As a necessary consequence, the real work of legis- 
lation was done by the committees; and their work had to be ac- 
cepted or rejected without full knowledge of its merits. This fact 
alone made leadership in Congress, in the old sense of the word, 
impossible. 

If that was the situation twoscore years and more ago, how 
much more preposterous to-day must be the assumption that 
any one man can control the lawmaking of the Nation! 

Eight years after Garfield wrote, Woodrow Wilson found the 
leaders of the House to be the chairmen of the principal standing 


1 Twenty Years of Congress, 11, 139. 
2“‘A Century of Congress,” Atlantic Monthly, July, 1877. 
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committees. “Indeed, to be exactly accurate,” he said, ‘the 
House has as many leaders as there are subjects of legislation; 
for there are as many standing committees as there are leading 
classes of legislation, and in the consideration of every topic of 
business the House is guided by a special leader in the person of 
the chairman of the standing committee, charged with the super- 
intendence of measures of the particular class to which that topic 
belongs.” 

Already, however, a new form of leadership had come into 
being, but so recently and so quietly that neither Mr. Wilson 
nor anybody else had an inkling of the stir it was to make in the 
political world when it reached maturity. Its creation was due 
to an accession of power by the Committee on Rules. 


Tur COMMITTEE ON RULES 


Tue story of the Committee on Rules of the National House 
is a story of development of power, made necessary by the 
growth of business. It needs no argument to show that when 
thousands of measures are presented to a legislative body con- 
taining hundreds of members, if these measures or the reports 
of committees relating to them are to be considered strictly in 
turn, in the order of presentation, some of especial importance 
will be so far down on the list that they will never be reached. 
At first, when the members of the House were few and business 
was small, there was little difficulty in this particular. Grad- 
ually it became necessary to meet changing conditions. Some- 
body had to pick and choose. Somebody had to say what meas- 
ures should be given preference in point of consideration. 

For many years it sufficed to let the determination rest with 
the House itself, as is still the common practice in State Legisla- 
tures. By vote of the House a “‘special order’? was made in the 
case of this or that measure, securing its consideration at a spe- 
cified time. To this came to be added the help of the Speaker’s 
power of recognizing a member, giving him the floor for the spe- 
cial purpose in view. But the day arrived when still more plan- 
ning and foresight were necessary. Power of direction had to be 
entrusted to somebody and the Committee on Rules was the 
natural depositary. 

There always had been a Committee on Rules. For many 
years it was only a select committee named at the beginning of 
each Congress to report a general system of rules for that partic- 
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ular Congress. By 1841 it had acquired duties running through 
the session and in that year it received authority to report from 
time to time. In June of 1858 the House voted for a committee 
of five — the Speaker and four to be appointed by him — to 
digest the rules and suggest amendments, for action at an early 
day in the next session. It is interesting to note, when a member 
moved to amend so that the committee should be named ‘by 
vote of the House,” he alone voted for the amendment and 130 
voted against it. 

The report of this committee led in 1860 to the creation of a 
Committee on Rules, consisting of the Speaker and four ap- 
pointed by him; it had leave to report at any time; and its re- 
port was to be treated as a special order. In 1883 began the prac- 
tice of geniune direction by the Committee. The cause was the 
fact that a two-thirds vote was necessary, as it had been since 
1794, to suspend the rules of the House. The Republicans had 
but a bare majority — could not control two thirds. So when 
it was apparent that a tariff bill would in ordinary course be 
buried in the calendar, never be reached, something had to be 
done. The remedy was found in a resolution from the Committee 
on Rules, providing that the rules should be suspended and the 
tariff bill made a special order. Such a resolution required only 
a majority vote and met the case completely. 

This was too easy an expedient to be abandoned, and from that 
day the Committee on Rules saw its power grow, but not with- 
out remonstrance. In 1886 Abram S. Hewitt, of New York, an 
able member, raised a point of order against the practice. The 
thing had not yet become so common that without show of rea- 
son he declared it had been the custom of the House for the 
Committee that desired a day to come in with a resolution, 
submit it to the House, and take the action of the House upon it 
under the rules. The new method seemed to him only a device 
to let the Committee on Rules do that which could only be done 
by resolution on the request of the committee from which the 
application came. It was, in fact, precisely such a device, but 
Charles F. Crisp, of Georgia, Speaker pro tempore, held it to be 
competent for the House thus to change its rules, and saw noth- 
ing in the point of order. 

Under Speaker Carlisle (1883-89) the new method of guiding 
business won a fixed position in the House. In the 50th Congress, 
Carlisle, and in the 51st Congress, Reed, appointed the Chair- 
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man of the Committee on Ways and Means and the Chairman 
of Appropriations, with the Speaker, as the majority of the 
Committee on Rules. The three men occupying the most power- 
ful places in the House were thus associated, and formed a mas- 
terful steering committee. 

The rules instigated by Speaker Reed and the rulings he made 
under them strengthened the position of the triumvirate. Of 
course this did not escape a share in the savage criticism by the 
Democrats, although when in power they had played their part 
in bringing to pass the very situation at which they now rebelled. 
When returned to power, they not only continued the ‘‘tyran- 
nous” system, but aggravated the servitude of which they had 
complained. This came about as a choice between inconsisten- 
cies. If they did not strengthen the Committee on Rules, they 
would be compelled to see Mr. Reed, now become the minority 
leader, prove by filibustering tactics the need of the rules they 
had so bitterly denounced. So against these tactics they sup- 
plied to Speaker Crisp a weapon of defense in the shape of a new 
provision to the effect that the Speaker might refuse to enter- 
tain any dilatory motion following a report of the Committee on 
Rules. This made the position of the three majority members of 
the Committee well-nigh impregnable, for the House was power- 
less to attack their decisions or impugn their wisdom when no 
longer could the question of consideration be invoked. A few 
weak spots remained to be fortified. In 1895 Speaker Crisp ruled 
that the Committee on Rules had jurisdiction to report a reso- 
lution for the consideration of a measure, even though the effect 
be to discharge a committee from a matter pending before it. In 
February of 1902 the Committee on Rules reported that a bill 
for the repeal of the Spanish War taxes should be voted on with- 
out amendment. The purpose of this was to avoid such an amend- 
ment as that for the removal of duties on iron and steel. 

The type of systematic leadership thus developed, of course 
became the subject of warm controversy. The member who 
could not persuade the leaders that his pet measure ought to 
have the right of way vented his disappointment in denunciation 
of the system. Judgment in such situations usually depends on 
whose ox is gored. In this case it was for a long time the Demo- 
cratic ox and so blame fell on the Republicans, although as a mat- 
ter of fact both parties helped develop the procedure. Logical 
grounds for fault-finding were not plenty, and now that time has 
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dispelled the partisan clouds which obscured the facts, much of 
the criticism seems to have been far-fetched. For example, 
Henry Loomis Nelson, after getting his readers in a properly hos- 
tile frame of mind by describing the leaders as ‘the hierarchy,” 
went on to complain because they worked in secret, as if leaders 
could work in any other way. Then he charged: ‘The public 
does not know them, and party sentiment therefore cannot sus- 
tain them, because it cannot be appealed to in their behalf. They 
have, for the moment, at least, the power of leadership without 
its responsibility.”” ! Inasmuch as at any moment the power of 
the hierarchy could have been nullified by a majority vote 
against them, it is not easy to see wherein there was no responsi- 
bility. To be sure, the leaders could not be deprived of their seats 
by a vote showing lack of confidence, as would follow in England 
if on going ‘‘to the country ”’ the electorate saw fit to defeat them, 
but none the less was it true that the men leading the majority 
party in Congress could not have continued to lead if their fel- 
low partisans chose not to follow. Speaker Cannon was right 
when he said “there is no rule or combination of rules in the 
House that can stifle the will of the majority.” ? 

He was not, however, wholly ingenuous when he went on to 
declare: ‘The Committee on Rules has no power either to pro- 
mote or prevent legislation. It can only recommend a rule by 
which the majority of the House can take up a bill, consider it, 
and vote upon it. It can in no way interfere with the action of 
the House under the rules where the great body of legislation 
must lie.’””’ There was no necessity thus to ignore the advanta- 
geous position in which leaders are placed, the weight that posi- 
tion gives their influence, and the difficulties in the way of revolt. 
These factors accrued to the benefit of the Committee on Rules 
precisely as in England they buttress the Cabinet. There was, 
therefore, a secondary effect of the system in the way of strength- 
ening the general control by the leaders, of no small signifi- 
cance. Primarily, however, it concerned only the selection of 
measures for a chance of passage and the ensuring of that chance. 
Herein, of course, it fell far short of the English system, where- 
under the Cabinet is responsible not only for the beginning but 
also for the ending. 

Critics sometimes forget that the ensuring of the chance of 


1 “Making Laws at Washington,” Century Mag., June, 1902. 
3 “The Power of the Speaker,” Century Mag , June, 1909. 


482 LEGISLATIVE PROCEDURE 


passage was one of the important results secured by the develop- 
ment of the Committee on Rules. Mr. McCall, indeed, lays the 
most stress on this. He points out that the ordinary procedure 
for the transaction of business in a large assembly may be em- 
ployed for the purpose of preventing the transaction of any busi- 
ness at all, and in his opinion ‘‘the chief function of the Rules 
Committee is to prevent the House from becoming the slave to 
its own forms of procedure, and to give it the opportunity to de- 
cide upon occasion to dispense with them, or, in other words, to 
permit the majority at any given moment to assume control.” ! 

In spite of the advantages of the system and the necessities 
of the situation, complaint grew. Minority members believed 
they were arbitrarily deprived of adequate chance to criticize. 
Majority members not in close touch with the leaders saw favor- 
itism in decisions adverse to their wishes. Every man who failed 
to get a hearing for the private or local bill closest to his heart 
believed he had been unjustly treated. Sooner or later revolt 
was sure to come. It arrived in 1910. 

The Committee on Rules could hardly be said to have made 
excessive use of its power in the preceding Congress. It had re- 
ported only eighteen times in the two sessions. Furthermore, the 
Speaker had ruled that the privilege of its reports extended only 
to measures relating to procedure. Yet the belief in its tyranny 
had gained such strength that the 61st Congress came in with a 
body of insurgent Republicans — the Insurgents, they were 
called — who were determined to curb the power exercised by 
the Speaker through the committee of which he was a member, 
which he appointed, and which he dominated. Speaker Cannon, 
a resourceful man of long experience, well versed in parliamen- 
tary law, succeeded for a long time in warding off Representative 
Norris, of Nebraska, who had prepared a resolution taking away 
from the Speaker the appointment of the Committee on Rules 
and saying he should not even be one of its members. 

At last the chance for Norris came when the House refused to 
sustain the Speaker in a ruling against a motion of Representa- 
tive Crumpacker regarding census legislation. Crumpacker’s 
resolution was voted to be in order because the Constitution says 
the Congress shall by law direct the taking of a census, and sub- 
jects relating to the constitutional prerogatives of the House had 
always been considered as privileged. Thereupon Mr. Norris 

1 The Business of Congress, 53. 
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claimed like precedence for a motion to amend the rules, because 
the Constitution authorizes each House to determine its rules. 
Excitement flamed. Debate lasted through the night, while the 
regulars were trying to muster votes enough to save the Speaker. 

Attempts at compromise failing, finally a recess over the next 
night was secured, and on the following day the Speaker ruled 
the Norris resolution not in order, on the strength of a precedent 
to the effect that from the constitutional right of the House to 
make its own rules did not follow a constitutional right to amend 
them at any time. Appeal from the ruling was met by a motion 
to lay the appeal on the table, and this brought the matter to a 
head. The Insurgents joined with the Democrats and defeated 
the motion. Then after the appeal had been sustained, the rules 
were so changed that the Committee on Rules was enlarged from 
five to ten members, with the Speaker left out, and the appoint- 
ment was transferred to the House itself, six members from the 
majority and four from the minority to be named by their respec- 
tive caucuses. In the following year the number was increased 
to eleven, now it is twelve. 

The reformers believed they had put an end to dictatorship. 
Yet that some few men continued to guide is not to be questioned. 
What was really accomplished was to lessen the public knowl- 
edge of who those men were. Congressmen might know, but since 
1910 the public generally has not known who should be rewarded 
or punished. Irresponsibility has been increased. Perhaps the 
party caucus has had more chance to commend or scold the men 
who pull the strings. Perhaps a potential insurgent has had more 
opportunity to air his views. The Committee on Rules is no 
longer the organ of the Speaker. But the benefits of the change 
have not been conspicuous enough to impress anybody as impor- 
tant. 

It has never been satisfactorily demonstrated that the system, 
which in 1910 had been maturing for a generation, was in prin- 
ciple unsound, or less likely to meet with disfavor than was any 
other. Before the change was made, Samuel W. McCall observed 
that the Committee on Rules, for its special intervention upon oc- 
casions, was subject to even more rancorous abuse than is leveled 
at the Speaker himself. Mr. McCall believed leadership was 
something that could not be put in commission; it must be cen- 
tered in some individual who will act, bearing the full burden of 
responsibility. That is the system in every great parliamentary 
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body in the world, he said. Even a directing Cabinet must have 
aleader. The political power of the Speakership might be lodged 
in the chairman of the Committee on Ways and Means or in some 
other member, but by whomsoever exercised it might be accepted 
as a certainty that he would not escape vituperation.! 

Another Massachusetts Congressman seems to have been more 
hopeful of leadership by a committee. William H. Moody, of a 
judicial temperament that brought him to the Supreme Bench, 
gave it as his opinion in 1902 that though very likely the Com- 
mittee on Rules was in a transitory stage and had not reached 
its full development, yet, when it should be increased in number, 
and made more clearly representative in its character, even 
greater powers would be entrusted to it, with the corresponding 
responsibilities; and it would prove the best method of guiding 
and leading the action of a body as numerous as the National 
House of Representatives, working under the system of govern- 
ment by parties.” 

Development has not closely followed the lines that probably 
Mr. Moody had in mind. Although the Committee on Rules 
nominally guides the House, there has come into existence behind 
it a small ‘‘steering committee,’ composed of members of the 
majority party, and selected by the Committee on Committees 
named as an outcome of the organization caucus of the majority. 
This ‘‘steering committee” need not trouble itself with a good 
deal of work that devolves on the Committee on Rules, work that 
is routine in character, involves no party question, and is shared 
in by the minority members of that committee. But when a 
party question presents itself, or something that may be deemed 
of real consequence to majority interests, then the “steering com- 
mittee”’ takes a hand. Whether sooner or later this will develop 
friction between the “steering committee’? and the majority 
members of the Committee on Rules, is an interesting uncer- 
tainty. 


MaNnaGina CoMMITTEES 


SHouLp Congress and the Legislatures, as now seems probable, 
come to formal and definite acceptance of managing committees, 
it would be nothing new, even in this country where the system 
of ministerial responsibility has never gained so much as a foot- 


1 The Business of Congress, 144. 
2 “Constitutional Powers of the Senate,”’ Nerth American Review, March, 1902. 
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hold. In the Revolutionary period one at least of the new States, 
North Carolina, carried the idea far. There the Committee on 
Public Bills, or “Grand Committee,” made up of the leading 
men in hoth chambers of the Assembly, first appearing in 1776, 
obtained such power after 1780 that Harlow thinks it really gov- 
erned the State.! To it were referred the Governor’s message 
and all the State papers; its reports included all the important 
measures on which action had to be taken; and it acquired power- 
ful executive functions as well. It resembled the British Cabinet 
in the extent of its authority over the government in general, and 
in its influence in the Legislature in particular; it differed from 
the Cabinet chiefly in that its members were not made heads of 
executive departments. 

The period saw the revival of an idea that had been applied 
in England two centuries before. In Queen Elizabeth’s third 
Parliament, 1571, certain members were made “‘Committees for 
appointing such bills for the common-weal as shall be first pro- 
ceeded in, and preferred before the residue, but not to reject any.” 
D’Ewes comments on this as a rare precedent, and one that 
“may prove worthy of often imitation ”’; but it seems not to have 
been followed, although its basic principle came in time to be a 
function of the Cabinet. 

On this side of the water, before or in the course of the Revolu- 
tionary troubles, New Hampshire, Massachusetts, Pennsylvania, 
South Carolina, and Georgia created what for want of a better 
name Harlow calls committees on legislation. They were not 
standing committees, but select, in some cases were joint, in 
others were composed of House members only. According to the 
resolutions adopted at the time of their appointment, these com- 
mittees were expected to draw up and lay before the Assembly 
an outline of the work to be done during the session. They would 
make out lists of bills that in their opinion ought to become laws, 
and also call to the attention of the Legislature other matters 
concerning which action was desirable. The duties of the com- 
mittees were practically the same in all the States. In New 
Hampshire, for instance, the committee was ordered ‘“‘to exam- 
ine and see what laws of a public nature would be beneficial to 
be passed.”’ In Massachusetts it was appointed to consider and 
report on the business that ought to come before the General 
Court, and in Pennsylvania to report to the House ‘what laws 

1 Legislative Methods in the Period Before 1826, 84. 
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it will be most immediately necessary should be passed at this 
session.” In fact, the order of any one Assembly to its legislation 
committee might equally well have applied to all. 

Except in North Carolina these committees never advanced 
beyond the starting-point. In some States they lived along, play- 
ing a small part from session to session; in others they quietly 
dropped out of use. In New Hampshire after the reorganization 
of the government in 1784, the importance of the committee de- 
clined, and its reports were no longer entered in the Journal. In 
Pennsylvania it was appointed only a few times, because there 
the President and Council were directed to do such work. In 
South Carolina it disappeared before 1790. 

Now comes demand for revival of the idea. For instance, 
Professor J. W. Garner, of the University of Illinois, told the 
American Political Science Association at its meeting December, 
1913—January, 1914: ‘There must be some single smaller body for 
examining, sifting, and choosing from among the enormous mass 
of bills with which Congress is now almost continually over- 
whelmed, and for steering through the House the measures for 
which there is a real need.”’ ? Elwood Mead in the “Independent,” 
January 8, 1917, declared it a weakness in our legislation that 
there is no centralized authority for directing the business of the 
session. He wanted “‘a centralized, responsible authority, like 
the Cabinet of the British Government or of Canada, which will 
determine what laws are to be considered, and cast aside without 
mercy the mass of trivial and irrelevant bills that now discredit 
our legislative records and are such a dangerous nuisance to the 
business in this country.” 

Ernest Bruncken, arguing to much the same effect in the 
“American Political Science Review” of May, 1909, varied the 
remedial agency somewhat. Holding that open and official lead- 
ership is required in the Legislatures to counteract the influence 
of the corporation-serving bosses, he went on to suggest: “In 
every Legislature there are a number of men whom everybody 
recognizes as more efficient and influential than the rest. Why 
should not these be gathered into a committee to which every bill 
must be submitted before it is put on final passage? In this way 
they could prevent the adoption of bills conflicting in form or pur- 
pose. They could develop a real, consistent legislative policy 


1 Legislative Methods in the Period Before 1826, 80. 
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By officially recognizing their position the power of these men 
would be made less irresponsible, and the probability of their 
being dominated by secret, outside influences would be greatly 
diminished. Such a committee would perform many of the regu- 
lating and unifying functions of ‘The Government’ in Great 
Britain, while at the same time we should avoid the drawbacks 
of the parliamentary system.” 

The Legislatures show no inclination to accept such a remedy 
for their ills save as driven toward it by conditions. As usual they 
do not deliberately set out to study how their methods may be 
improved, but when conditions become intolerable, make reluc- 
tant and unsystematic concessions to the facts. The fore part 
of the sessions has not yet become irksome enough to compel a 
program. In some States the turmoil of the closing days has 
passed beyond the point of endurance. So here and there we find 
what are often called “sifting committees,” appointed toward 
the end of the session, to select the most important measures and 
bring them forward for consideration. 

Iowa experience has been typical. Germs of the sifting practice 
appeared there in Territorial times, but it was not developed un- 
til 1860 in the House and 1864 in the Senate. With many varia- 
tions of detail from time to time, it has now become an estab- 
lished custom. For some time such committees were made up of 
the chairmen of all standing committees, and then of members 
selected from the chairmen. Of late in each branch the commit- 
tee has had seven members, not confined to chairmen. The Mon- 
tana rules provide for the appointment of a joint steering com- 
mittee, of five members from each branch, which after the fortieth 
day shall fix the order of consideration. In Nebraska the Senate 
may elect a “‘sifting committee” of seven, who may report such 
bills as are deemed most important for consideration, these to 
have precedence. 

By the rules of the New York Assembly its Committee on 
Rules has in the last ten days of the session what in practice 
must amount to almost complete control of the program. 
Any motion to change the order, thus letting a desired bill get the 
right of way, must be referred to the committee without debate, 
and its report thereon is to stand as the determination of the 
House, unless otherwise directed by a vote of a majority of all 
elected. On its own initiative the committee can shape the calen- 
dar as it thinks best, for it can report at any time, and the only 
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restriction is that it shall not report as a special order a matter 
that the House has refused to take away from a standing com- 
mittee. The ten-day period of control has been abnormally ex- 
tended by setting a day for adjournment earlier than anybody 
expected an adjournment could be had. By this ingenious device 
the Committee on Rules in 1911 controlled the Assembly from 
April to October. 

In each branch of the Georgia Legislature the Committee on | 
Rules is to arrange the calendar during the last seven legislative 
days of each session, and the order and manner so fixed can be 
changed only by a three-fourths vote in the Senate, a two-thirds 
vote in the House. 

Other of the States have not yet recognized the procedure by 
legislative rule, but carry it out by means of orders or resolutions. 
Governor Hodges of Kansas described to the Governors’ Con- 
ference of 1913 what takes place toward the close of the session 
in his State: ‘‘A committee on revision of the calendar is ap- 
pointed. The membership of this committee is always dictated 
by the party leaders and they absolutely determine what bills 
shall be considered, and the order in which they shall be consid- 
ered. This committee usually consists of three in the Senate, and 
five in the House, and these eight men during the last week of the 
session, when almost fifty per cent of the bills are passed, abso- 
lutely dictate what enactments shall comprise one half of the 
laws upon our statute books. The committee becomes in reality 
a bicameral legislature of three and five members.” ! In 1913 
Oregon by joint resolution created an ‘advisory committee,” 
composed of the presiding officers acting with one Senator and 
two members of the House. Its duty lay in “assisting the other 
committees in expediting legislation now before the Legislature.” 

Frank E. Horack, describing the committee system in Iowa, 
says that although a sifting committee may help somewhat to 
bring order out of chaos during the closing days of the session, 
its creation may be considered as an indictment of the committee 
system itself or as a perversion of legislative procedure. ‘In fact, 
there are but two explanations of the existence of a sifting com- 
mittee: either the standing committees have failed tc accomplish 
their work during the time set for the session, or the creation of 
a sifting committee is a part of a prearranged plan to delay mat- 
ters as much as possible so that in the closing days of the session 
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a single committee may take charge, through which the program 
of the leaders can be carried out with comparative ease.”’ 1 Pos- 
sibly Iowa experience has given ground for the intimation that 
the practice can be perverted to sinister purposes, but it may be 
more charitably viewed as an attempt to meet the situation pro- 
duced when there is not time enough to do all that should be done. 
If there must be choice in the closing days of a session, the choice 
must be either systematic or unsystematic. Nobody could seri- 
ously contend that chance and accident should govern. Why, 
though, must there be any need for choice toward the close of a 
session? Why would it not be far better to anticipate the need — 
to take time by the forelock? Is there not some reason in Mr. 
Horack’s suggestion that the sifting committee is an indictment 
of the committee system? If the charge be confined to the work- 
ing of the system, rather than to its purpose, much is to be said 
in support of the criticism. Wherever custom or rule permits the 
continued introduction of new business, permits committees to 
take their time, permits reports to be made up to the closing 
days, inevitably there will be congestion at the end. The causes 
are easily eliminated. Those Legislatures that persist in perpet- 
uating the causes have only themselves to blame if the results 
add to their burden of odium. 

The Norwegian Storthing has a steering committee that 1s 
suggestive. It is the Committee of Selection, with twenty-three 
members elected by the Storthing. Its first duty is to elect eleven 
standing committees. It may determine the number of members 
of each, but the Storthing itself or its Divisions may increase the 
numbers of their committees or create fresh committees if oc- 
casion arises. The Committee of Selection refers measures to 
the committees already appointed, unless on special occasions 
it should be found necessary to appoint separate committees. 
Four weeks after the members of the Committee of Selection 
have been chosen, eleven of its members retire by lot, and the 
others retire four weeks later, so that every four weeks either 
eleven or twelve members are replaced by election, the retiring 
members, however, being eligible for reélection. Toward the end 
of the session this committee consults with the other committees 
in order to advise what measures should in its opinion be passed 
at once and what might without disadvantage be postponed.’ 


1“ The Committee System,’’ Statute Lawmaking in Iowa, 546. 
2 R. Dickinson, Foreign Parliaments, 384. 


CHAPTER XXII 
PARTISANSHIP 


LeapErsuiP in a lawmaking body is generally assumed to be a 
concomitant of partisanship. Thus Woodrow Wilson blended 
the two things when arguing for what he thought would produce 
the best results. ‘Looking at government from a practical and 
business-like, rather than from a theoretical and abstractly-ethi- 
cal point of view,” he said, “treating the business cf government 
as a business, — it seems to be unquestionably and in a high 
degree desirable that all legislation should distinctly represent 
the action of parties as parties. ...It should be desired that 
parties should act in distinct organizations, in accordance with 
avowed principles, under easily recognized leaders, in order that 
the voters might be able to declare by their ballots, not only 
their condemnation of any past policy, by withdrawing all sup- 
port from the party responsible for it; but also and particularly 
their will as to the future administration of the government, by 
bringing into power a party pledged to the adoption of an accept- 
able policy.” ! 

Mr. Wilson was discussing Congress, where policies are few, 
and where the range of legislation is narrow compared with that 
confronting any State Legislature. Measured by public interest, 
the problems of Congress are individually of greater importance 
than an equal number of State problems, but those of the State 
are far more numerous. If none but State issues were to divide 
the voters of a State into parties, there could be no approach to 
anything like permanence cf association on a two-party basis. 
Almost inevitably the result would be an evershifting division 
into numerous factional groups, This is probably the reason why 
partisan alliance in the Statcs has been based on extraneous tests, 
such as beliefs regarding national issues, or has been a purely ar- 
tificial device, resorted to for convenience, much as boys choose 
up sides for a ball game. Both phases appear in American party 
origins. The colonists naturally split into attackers and defenders 
of prerogative, the Governor being the center of controversy. 
At the same time, if R. V. Ha:low drew right conclusions from 
his minute study of the assemblics in the Revolutionary period, 

1 Congressional Government, 97-99. 
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the party machine developed because it was an effective instru- 
ment for getting things done. Harlow holds that “without such 
leadership the assemblies would degenerate into mere debating 
contests, with no power of constructive action.” } 

This attaches altogether too much importance to partisan or- 
ganization, for it is very far from true that without party ma- 
chines assemblies necessarily degenerate into mere debating con- 
tests; and it is the case that some of the wisest constructive action 
appears to-day in Legislatures where partisanship is little more 
than a fiction, maintained chiefly for campaign purposes. Better 
understanding of the situation will be possible if we do not 
assume at the outset that the leadership coming from party or- 
ganization is an imperative necessity, or that Mr. Wilson was 
within bounds in saying it is ‘‘unquestionably and in a high 
degree desirable that all legislation should distinctly represent 
action of parties as parties.”’ Let us rather start by the assum- 
ing that the matter is open to question, and that the contrast- 
ing lines of development have each something to be said in their 
behalf. Then perhaps from a study of results, conclusions can 
be more wisely reached. 

We shall find a wide range of methods and conditions, with 
adjacent States at the two extremes — New York, where parti- 
sanship is magnified to the highest degree, and Massachusetts, 
where it is in legislative practice insignificant. Between these 
extremes, the other forty-six States show every shade of political 
habit. 

New York formally recognizes partisan leadership. A rule of 
the Assembly reads: ‘The Speaker shall appoint a majority 
leader, who shall be a member of the Committee on Rules, and 
who, together with the recognized leader of the minority, shall 
be a member ez officio of all other committees of the House and 
entitled to the same rights and privileges as other members of 
said committees except the right to vote.”” The rules of the Sen- 
ate recognize the Temporary President as the leader of the ma- 
jority, and assume a minority leader. Specified seats are assigned 
to these leaders. Each of them allots one half of the hour of 
debate permitted on a report from the Committee on Rules. Each 
is to be ex officio a member of seven specified committees — the 
more important. The seats of the other Senators are so allotted 
that the parties shall sit on opposite sides of the chamber. 

1 Legislative Methods in the Period Before 18265, 46, 
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Almost nothing of this is to be found in Massachusetts. There 
seats are assigned in the House to three committee chairmen, but 
not because they are partisans. The chairman of the Committee 
on Rulesis placed in front of the Speaker that he may be promptly 
recognized to make routine motions relating chiefly to procedure, 
and having little or no bearing on the merits of the matter under 
debate. The chairmen of the committees on Ways and Means 
and the Judiciary have specially assigned seats because they 
must do more talking than anybody else, and it is desirable that 
they shall be placed where they can be well heard, but no thought 
of partisanship enters into the matter. These chairmen are some- 
times referred to in the newspapers as leaders, but they lead only 
in matters coming from their respective committees. The seats 
of the other members are drawn by lot with no regard whatever 
to party membership. The committee chairmen are, to be sure, 
appointed from the majority, with an occasional exception in the 
Senate, but party division in committee rooms is almost un- 
known. Sometimes there is a pretense of having a minority 
leader on the floor of the House, encouraged by the newspaper 
reporters for the sake of adding to public interest, but many of 
the minority take particular pleasure in flouting their alleged 
leader. The majority would do the same thing if anybody pre- 
tended to general leadership. It especially resents anything 
savoring of dictation by party leaders outside the chamber. Few 
things would more hurt the chances of a bill than to let it be 
known that it was urged by the State Committee of the majority 
party. 

As a matter of fact, everywhere except in New York there is 
much less of partisanship than is commonly supposed. A. Law- 
rence Lowell published the results of a statistical analysis of party 
votes in various lawmaking bodies, in the Papers of the Amer- 
ican Historical Association for 1901, designed to measure the 
influence of party upon legislation. He found that in New York 
alone, among the States considered, was the amount of party 
voting considerable. There the proportion of party votes was 
about 25 or 30 per cent in the Senate and 45 or 50 per cent in the 
Assembly. In Ohio it was about 15 per cent in the Senate and 
10 per cent in the House; in Illinois, 5.5 per cent in the Senate 
and 12.5 per cent in the House. In Pennsylvania the maximum 
for either branch of the Legislature in two sessions was about 6.5 
per cent and the minimum was nothing; in Massachusetts the 
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proportion for 1899 was about 1 per cent in the Senate and 6 per 
cent for the House, but this really meant a single party vote in 
the Senate and only three in the House. The Ohio figures are 
misleading, for Mr. Lowell found that the proportion of party 
votes on questions of legislation was only about 3 per cent. In 
Illinois and Pennsylvania, too, the eliminating of votes not on 
questions of legislation reduces the foregoing figures. The pro- 
portion of public laws enacted on which there has been a party 
vote is almost imperceptible, and except in New York party votes 
on local matters are uncommon. 

These percentages would be found to vary somewhat from 
year to year. Occasionally something fans partisanship a little. 
Thus Francis C. Lowell found party lines closely drawn in the 
Massachusetts General Court on thirteen roll-calls out of 104 
taken in 1895, and on seven out of forty-nine in 1896.1 Very few 
come to my recollection as having taken place since 1900, and 
almost none where the parties were aligned with complete soli- 
darity. The indications are that the tendency of late has every- 
where been away from partisanship in the Legislatures, rather 
than toward it. As a straw take Hichborn’s statement that 
“not once did the California Legislature of 1909 divide on 
a party question; nor did it have to deal with any problem 
that had not at one time or another been endorsed by both 
parties.” ? 

The facts in the case will doubtless prove a great surprise to 
those who have been led to think that party machines dominate 
American legislation. Save perhaps in New York, there is no 
ground for the general misconception. Even in Pennsylvania, 
where party organization of the electorate has been carried to 
the extreme and where one-man leadership is the normal con- 
dition in politics, the figures prove the common belief about legis- 
lative subserviency to be false. President Lowell explains that 
the belief is not true, because, in the first place, the machine 
rarely controls more than a part of the members of the party, 
and in the second place, the machine meddles very little with 
’ general legislation. It knows that to attempt to dictate to its fol- 
lowers on general legislation would only weaken its authority 
over them, and hence it confines its attention to the distribu- 
tion of spoils, to laws that bear upon electoral machinery, and to 


1 “Legislative Shortcomings,” Atlantic Monthly, March, 1897. 
2 The Story of the California Legislature of 1909, 289. 
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such bills as affect directly the persons from whom it draws its 
revenue.! 

It is not, however, the case that the Legislatures are in general 
without leadership, nor can it be said that the leadership never 
degenerates into bossism. Although it is probable that the ob- 
jectionable features of perverted leadership have been less prev- 
alent since the rising tide of popular discontent with existing 
political practices culminated in the Progressive movement of 
1912, they have not disappeared. The point is that leadership is 
rarely now, and in our time rarely has been, a matter of party 
control. 

Sometimes the leaders of the two parties work together, shar- 
ing the spoils. Professor Reinsch avers that such was the case in 
what he calls ‘‘the evil days of the Illinois legislature from 1897 
to 1903.”” The Senate ‘‘combine”’ consisted of a strong group 
of experienced Republican Senators closely affiliated with a lesser 
group among the Democrats. Only one Republican Senate cau- 
cus was held in the session of 1903, that on the convict labor bill, 
upon which disagreement was a foregone conclusion. All the 
business of the Senate was managed by a steering committee con- 
sisting of five organization Senators.’ 

Episodes of this sort have strengthened the convictions of 
those who think that the best results are secured when the line 
is sharply drawn between two parties, and the majority is made 
clearly responsible for all legislation. Such men argue for the 
English system. In the House of Commons when the second read- 
ing of a measure of any consequence is moved, it is the duty of 
some member of the Ministry to rise, with as little delay as pos- 
sible, and state whether the Ministry supports or opposes or 
stands neutral. Neutrality is practically the same thing as sup- 
port, in its relation to responsibility, for the duty ofthe Ministry 
is as much to stop bad bills as to secure the passage of good bills, 
and neutrality will be held as blameworthy as consent. Contrast 
this with the American system under which in the great majority 
of instances the party leadership stands neutral without any po- 
litical implication whatever. If the leadership here were expected - 
to pass judgment on every measure large or small, if it were with 
us the normal thing that this judgment should prevail without 


1 The Influence of Party upon Legislation, Papers of the Am. Hist. Assn., vol. 
1 of 1901. 


2 American Legislatures, 242. 
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question by the mass of majority members, if voting by such 
members on every proposal were to become automatic, if to 
express a differing opinion were to mean political ruin for 
a majority member, would service in one of our lawmaking 
bodies be any more attractive to self-respecting men than it 
is to-day? \ 

Believers in the English theory think they find support for 
their views in what they deem the deplorable results when a leg- 
islative body contains representatives of a large number of par- 
ties or factions. For example, Blaine F. Moore, arguing that 
under such conditions a legislative body almost invariably degen- 
erates into a mere debating society and hence legislates with 
difficulty, cites the Twenty-Ninth Illinois Assembly, when in 
the Senate there were twenty-four Republicans, nineteen Demo- 
crats, and nine Independents, Liberals, etc. In the House the 
Republicans had sixty-nine members, the Democrats forty-two, 
and there were forty-one Independents and others difficult to 
classify. The proceedings of the Assembly, he declares, were 
marked by disgraceful scenes and personal combats, and finally 
it adjourned with but few results to show for its labors.1 

Much the same sort of thing appears in the Continental Par- 
liaments with their numerous party groups. Certainly the two- 
party system makes for gain in this particular. If party respon- 
sibility is in fact desirable in State Legislatures, political habits 
that produce only two parties are to be commended. But is it 
clear that party responsibility is to be desired? Francis C. Lowell 
thought so; said it could not be had without reasonable party 
spirit and sufficient party discipline; and with a tone of regret, 
pointed out that in the Massachusetts Legislature party spirit 
was feeble and intermittent, and party discipline almost wanting. 
The legislation of each session, he thought, should have some 
sort of plan or program. ‘‘A legislative program does not 
frame itself, and it cannot be framed by common consent, for 
nearly all serious legislation is inevitably the object of opposition. 
If there is to be any program at all, it must be made by the 
political majority. Not all the legislation proposed would be 
political; much, perhaps most of it, would be quite unconnected 
with the issues of national politics. The English Ministry is held 
responsible for the passage not only of partisan measures, but of 
non-partisan measures needed by the country. Responsibility, 

1 The History of Cumulative Voting and Minority Representation in Illinois, 21. 
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similar in kind though less in degree, should be undertaken by 
the prevailing political party of any State.” ? 

Over against this, set the view of A. Lawrence Lowell. “One 
of the most universal causes of complaint is the tendency to 
play party politics instead of regarding purely the welfare of the 
whole community,” says President Lowell. “‘The tendency of 
representative assemblies to play politics exists everywhere; and, 
as is often the case, the outcries against it are not loudest where 
it is greatest, but where it is most out of place. Grand tactics in 
party warfare are, perhaps, displayed on the most comprehensive 
scale in the British House of Commons, but they excite little rep- 
robation because the motives are obvious and rational. Party 
politics play a considerable part and provoke as a rule more hos- 
tile comment in the Continental assemblies with their divisions 
into many groups. They are prominent in Congress also, but are 
less fiercely condemned there than in the State Legislatures, 
although, save in the case of the New York Assembly, party poli- 
tics are a far smaller factor in the Legislatures of the States than 
in Congress or in almost any other representative bodies. The 
reason for the severe criticism of the action of parties in Amer- 
ican State Legislatures is its general lack of justification. The 
parties are divided mainly on national issues which have no con- 
nection with the ordinary legislation of the State, and hence 
maneuvers for party advantage are foreign to the object the 
Legislatures are designed to serve.” 2 

In my belief President Lowell grasped the situation better than 
Judge Lowell. 

Certain it is that the national issues on which parties are 
divided have no connection with the ordinary legislation of the 
State. Occasionally, for brief periods, parties nationally based 
may take opposite sides on a matter of State concern, but the 
division is almost always over some question of expediency rather 
than of principle, and sides are taken for vote-catching purposes 
rather than from fundamental beliefs. This it is that makes 
State platforms ordinarily of so little help to legislators. Only 
where one party so greatly preponderates that it may become a 
vehicle for State-wide sentiment, can it be assumed that the dec- 
larations in State conventions have real significance. Such is the 
situation in the Southern States, which may explain the rule of 


1“ Legislative Shortcomings,” Atlantic Monthly, March, 1897, 
8 Public Opinion, 131-32. 
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the Texas House that ‘‘all Democratic platform demands shall 
have precedence in accordance with their number over all other 
bills on all days,” with certain exceptions. Only demands which 
refer to certain and definite legislation are to be construed as 
platform demands, which would indicate that even with the de- 
gree of dominance enjoyed by one party in Texas, its abstract 
declarations are not thought representative enough to receive 
preferential treatment. 


ORGANIZATION 


Witu no legitimate relation between the work to be done and the 
principles of national scope that have furnished the pretext for 
election, manifestly the partisanship of a State Legislature is 
purely artificial. Its defense cannot be found within itself, but 
must be sought in ulterior advantages. The importance of well- 
defined parties to the Nation seems to many strong partisans 
enough by itself to warrant carrying partisanship into even the 
most trivial of local contests. They hold that city and town or- 
ganization cannot be maintained without the aid of the little 
rivalries that stir neighbors into contention. They argue the vir- 
tues of party promotion, from a place in the City Council, 
through the Legislature, to State office or to Congress. They 
want every step to mean party obligation. They, too, believe in 
responsibility, but in responsibility to party leaders rather than 
to the electorate. 

Such doctrine is far from absurd. The theorist who scoffs at it 
reveals an ignorance of human nature that would make him of 
little account in the actual conduct of political affairs. Without 
organization nothing but chaos is to be expected. Organization 
in politics is just as useful and admirable as in religion, philan- 
thropy, business, or any other of the social activities in which 
men join. If party fealty and party discipline all along the line 
are necessary to the most effective party organization, whatever 
conduces thereto has merit, however indirect its bearing. Such 
has been the belief of many wise statesmen. For instance, ponder 
the declaration of Senator George Frisbie Hoar, a high-minded, 
earnest, patriotic American, toward the end of a long life of pub- 
lic usefulness. Said he: “‘Whether I am right or wrong in my 
opinion as to the duty of acting with and adherence to party, it 
is the result not of emotion or attachment or excitement, but of 
as cool, calculating, sober, and deliberate reflection as I am able 
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to give to any question of conduct or duty. Many of the things 
I have done in this world which have been approved by other 
men, or have tended to give me any place in the respect of my 
countrymen, have been done in opposition, at the time, to the 
party to which I belonged. But I have made that opposition 
_ without leaving the party. In every single instance, unless the 
_ question of the Philippine Islands shall prove an exception, the 
- party has come round, in the end, to my way of thinking. I have 
been able by adhering to the Republican Party to accomplish, in 
my humble judgment, tenfold the good that has been accom- 
plished by men who have ten times more ability and capacity 
for such service, who have left the party.” 4 

Granting that such loyalty to party is beneficial, granting that 
party organization should be protected and fostered, does it fol- 
low that municipal, county, and State conduct should be parti- 
san for the sake of the contribution to national partisanship? 

Of late the question has been much discussed. First its rela- 
tion to local affairs came under scrutiny, and therein the cur- 
rent against partisanship has become strong. The cities have 
been rapidly discarding party lines, and no considerable regret 
follows. Their example has made men ask why the same course 
should not be followed in State affairs. Minnesota has embarked 
on the experiment. In 1912 it provided non-partisan choice for 
municipal officers and the judiciary. The next year it decided to 
add legislators to the non-partisan class, and the Legislature of 
1915 was nominated and elected without regard to party affilia- 
tions. If we accept the judgment of William Anderson, of the 
Department of Political Science of the University of Minnesota, 
expressed to the Commission to Compile Information and Data 
for the Massachusetts Constitutional Convention, in May, 1917, 
the experiment, as far as relates to the choice of legislators, had 
not been a success. He said the best-informed opinion through- 
out the State seemed to be solidly against the continuance of a 
non-partisan Legislature. Two elections had been carried out 
under the law. Partisanship had developed, of a much more ob- 
noxious variety than under the old system. Minority parties put 
forward candidates, usually no more in number than the places 
to be filled, and won more seats than previously because the vote 
of the majority would be divided between several candidates. 
Personality counted for more than principle, popular men win- 

1 Autobiography, 1, 196. 
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ning without regard to their beliefs. The resulting Legislatures 
were without leadership, it being a case of every man for himself. 
Log-rolling became unusually prevalent. Appropriations were 
by far the greatest ever made in the State. Observers asserted 
that no political party would have dared put through such an in- 
crease in the tax levy, but it could not be made a party issue at 
the polls, nor could individual members be held responsible. The 
Governor is assured of no majority in a non-partisan Legislature 
and consequently responsibility cannot be attached to him. At 
elections the candidates for the Legislature generally refused to 
support any candidate for Governor. This had not, however, 
prevented non-partisan legislators from coming to the Governor 
with requests for patronage and support. It is a non-partisan 
Senate that ratifies the appointments of a partisan Governor. 
On the other hand, it was generally admitted that the Senate 
elected in 1914, and both Senate and House elected in 1916, were 
composed of members of a high average of ability and integrity. 
Some, however, ascribed this to the effect of the prohibition 
movement. It was predicted that secret organizations will take 
advantage of the system, and by means of effective organization 
under cover put into practice partisanship the more dangerous 
because lacking responsibility. 

In weighing such criticisms it is to be borne in mind that two 
trials of any new political method do not give sufficient ground 
for a final judgment. Only a decade or two will furnish evidence 
enough. Furthermore, the test in no one State would be adequate. 
Local conditions and political habits may vitiate deductions from 
isolated experience. So for the sake of instruction if for no other 
reason, it may prove advantageous if the idea gets a chance for 
trial in some of the other States where it is urged. California, 
though not yet venturing to adopt it, is traveling in that direction. 
After the non-partisan system was adopted for the smaller cities, 
it was applied to San Francisco, and then to county and judicial 
offices. Under Governor Johnson’s lead the next step was urged 
and in 1915 the Legislature passed a statute extending the system 
to all elections except those of Congressmen and the presidential 
electors, but upon referendum vote this was rejected by the 
people. However, as the non-partisan provision was but one 
feature of a long measure, it may not be inferred that the pop- 
ular decision was based on this particular proposal. 

Governor Ernest Lister of Washington in his first inaugural 
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address (1913) recommended non-partisan election of county 
and city officials, and repeated the recommendation two years 
later. In January of 1917 he renewed the recommendation, 
broadening it to cover all State officials. He believed recent elec- 
tions clearly indicated the spirit of partnership, in connection 
with the selection of public officials, to be rapidly disappearing. 

If this be true, yet it may be only a passing phenomenon. In 
all our political relations, from town to nation, there is less of 
genuine, valid partisanship to-day than at any time within the 
memory of any man now living. Our political distinctions are 
largely artificial. No sharp line of principle differentiates us. Al- 
most does this period match the ‘‘era of good feeling”’ of a hun- 
dred years ago. Recall, however, that within a decade after 
Monroe began his second four years of harmony, Andrew Jack- 
son was the idol of half the country, detested by the other half, 
and parties were aligning with ferocity hardly equaled before or 
since. 

Had President Wilson seen fit to form a Coalition Cabinet 
when we entered the World War, it is not at all impossible that 
the partisan organization of Congress might have seen radical 
changes, at any rate for the time being. It is idle to speculate as 
to whether there would have been a non-partisan era. At most it 
could have been but short-lived, for the two-party idea is in- 
grained upon our political substance. The traditions and prece- 
dents, the customs and rules, of our National Legislature are 
grouped around the two-party principle. As a working hypothe- 
sis we think this principle the best yet discovered. Nothing indi- 
cates its early abandonment by Congress. 

In this respect we continue in harmony with Great Britain. 
During the World War partisanship withered in Parliament, but 
at once after the peace it revived. Just before the war it had 
reached a vigor unexcelled, as measured by parliamentary mani- 
festation. The chief criticisms brought out in the illuminating 
hearings of the Select Committee on the House of Commons Pro- 
cedure in 1914 were of party discipline, dominance by the Govern- 
ment, suppression of the individual member. Complaint was 
especially made that the discussions in Parliament no longer 
changed votes. It was recalled that debate had been very real a 
century and more before. Wilberforce, speaking on the motion 
for Melville’s impeachment, was said to have changed forty votes, 
Down to 1885 there was always a reasonable chance of the Oppo- 
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sition succeeding on details, and they did quite frequently beat 
the Government. Lord Robert Cecil thought the real change not 
that members had become mere delegates of their constituents, 
but that they had become mere delegates of the party organiza- 
tion. Mr. Balfour agreed that there had been a tightening of the 
bonds of discipline, though he thought it largely due to the con- 
stituencies. 

Writing in the same year, H. G. Wells portrayed the situation 
with candor, perhaps with hyperbole. The typical elected per- 
son, Wells declared, is asmart rather than substantial lawyer, full 
of cheap catchwords and elaborate tricks of procedure and elec- 
tioneering, professing to serve the interests of the locality that is 
his constituency, but actually bound hand and foot to the spe- 
cialized political association, his party, which imposed on him 
that constituency. Arrived at the legislature, his next ambition 
is office, and to secure and retain office he engages in elaborate 
maneuvers against the opposite party, upon issues which his 
limited and specialized intelligence indicates as clectorally effec- 
tive. But being limited and specialized, he is apt to drift com- 
pletely out of touch with the interests and feelings of large 
masses of people in the community. In Great Britain, the two 
political parties are both profoundly unpopular with the general 
intelligence, which is sincerely anxious, if it could only find a 
way, to get rid of both of them.! 

The extent to which party control of Parliament goes can per- 
haps be best brought home to an American reader by describing 
a functionary almost unknown here — the party whip. To avoid 
misunderstandings natural to a stranger, let me give the account 
in the words of that authoritative writer, Sir C. P. Ibert. The 
metaphor “whip,” he tells us in his book on Parliament, is bor- 
rowed from the hunting-field, and its parliamentary application 
can be traced to Burke. In May of 1769 there was a great debate 
in the House of Commons on the petition against the return of 
Colonel Luttrell for Westminster in the place of Alderman Wilkes, 
who had been expelled from the House by its order. The King’s 
Ministers made great efforts to bring their followers together 
from all quarters for this debate. Burke, who took part in the 
debate, referred to these efforts, and described how Ministers had 
sent for their friends to the north and to Paris, whipping them in, 
than which, he said, there could not be a better phrase. The 

1 Social Forces in England and in America, 296, 297 (1914). 
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phrase thus adopted and commended by Burke caught the pub- 
lic fancy and soon became popular. In the ‘‘ Annual Register”’ of 
1772 we find a sketch of an imaginary politician of whom it is 
said that “he was first a whipper-in to the Premier, and then be- 
came Premier himself.” ‘Whipper-in”’ was ultimately abbrevi- 
ated into “whip.” 

The whips are the agents through whom party machinery is 
used for the conduct of the business of the House. They are the 
eyes and ears of their party chief. It is their business to try to 
discern the direction in which sections of opinion are moving, to 
hear any mutterings of discontent, and to suggest methods for 
its mitigation or removal. 

The Government whips are paid officials, with official titles that 
do not indicate their real work. The chief of them is a Secretary 
of the Treasury, others are junior Lords of the Treasury, and one 
of them often holds a post in the King’s household. They have 
an office in Downing Street besides their official rooms at the 
House of Commons, and perform important duties in connection 
with the arrangement of the business of the House. They sketch 
out a forecast of the probable work of the session, or of a part of 
the session, estimating the time each item of work will occupy 
and how much time for it can be spared. The chief whip settles, 
under instructions from the Prime Minister, the program of 
Government business for each sitting of the House of Commons, 
and sees that the necessary notices are handed in at the table of 
the House. He ascertains, by communication with the whips of 
the other parties, what kind of opposition the items of the 
program are likely to encounter, and how many and which of 
them have a reasonable chance of being reached and disposed of 
before the end of the sitting. He also arranges in the same way 
the days on which it would be most convenient to take particu- 
lar votes of supply, and how committees appointed by the House 
are to be constituted so as to give a fair representation to various 
sections and interests. These are the arrangements that are re- 
ferred to when members of either of the two front benches talk 
of communications passing through the usual channels. It 
is by means of arrangements and understandings of this kind, 
carried on through the agency of the Government whips, that 
a great part of the business of the House is conducted, and 
the belief is that it could not be got through with in any other 
manner. 
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The whips of the other parties do not enjoy the advantage of 
official posts or official salaries. 

One of the whips told the Select Committee on Procedure in 
1914 that he thought, if it was found a member was constantly 
voting against his party on important questions, the fact ought 
to be brought to the attention of his constituents. Our inference 
from this may be that an English member who shows any inde- 
pendence exposes himself to discipline at the polls through the 
agency of the party servants in the House. 

Most American legislators would strongly resent any such 
control. In our National House of late we have had whips, but 
they would be promptly suppressed if they undertook to carry 
tales back home. All we want and ask of them is that they shall 
incite members to be on hand at moments of party importance. 
Very likely they may yet develop functions of more consequence, 
but they will not match their English prototypes as long as the 
great bulk of our legislative work remains as it is to-day — non- 
partisan. This, be it remembered, is a particular in which there 
is fundamental difference between the lawmaking institutions of 
the United States and those of Europe. Under ministerial re- 
sponsibility, any bill may endanger the Government, may turn 
its members out of office. To oppose is the business, the prime 
purpose, of the Opposition. So inevitably the first question asked 
about any proposal is, not whether it is in itself wise, but whether 
it will help to maintain or tend to subvert an administration. In 
the United States the political is usually the secondary consider- 
ation if it is brought up at all. With us no party leaders will at 
once lose or gain places of power upon a vote adverse to the 
majority. Here no serious danger attaches to independence 
of thought and action. Personal responsibility is not eclipsed 
by party responsibility. 

The result is that even in Congress the public welfare is for 
the most part the immediate rather than the ultimate consider- 
ation. In other words, the wise result is reached directly, and not 
through a partisan medium. Note the declaration of JamesW. 
Good, of Iowa, Chairman of the House Committee on Appropri- 
ations of the 66th Congress, after ten years of service on that 
committee, both when of the majority and when of the minority: 
“If I were to make a rough estimate of the appropriations that 
are actuated or controlled at all by political considerations, I 
would say that not one per cent of them has any party considera~ 
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tion at all. I do not recall now a single instance during my work 
on the Committee on Appropriations when the party lines were 
drawn. I think the situation is just contrary to what the public 
has in mind with regard to political considerations.” 

The fact of the matter is that the great bulk of the work con- 
fronting Congress and Legislatures is not essentially political in 
the sense of being primarily concerned with governmental prin- 
ciples and policies. Mr. Wilson could not have appreciated this 
when he wrote, long before benefiting by personal experience in 
public office: ‘We must have legislation which has been defi- 
nitely forecast in party programs and sanctioned by the public 
voice.” ! Except for the two or three issues that an electorate can 
and will grasp at the same time, party platforms are futilities. 
No thoughtful legislator feels himself bound by the make-weights 
thrown in to catch a few stray votes. Knowing how platforms are 
made, he ought not to give himself much anxiety over their deco- 
rations. Were these to be taken too seriously, then the Commit- 
tee on Resolutions of a party convention would in effect become 
the legislating body, enacting laws with none of the benefits 
found in legislative halls, such as the helps of committee hearings, 
debates, and repeated consideration. Furthermore, if it should 
be attempted in a political convention to anticipate even a tithe 
of the work of a Legislature or Congress, unless the convention 
were dominated by autocrats, it would break up in confusion 
and discord. Success could come only with the negation of rep- 
resentative government. 

Such arguments as there may be for partisanship in Legisla- 
tures apply with little foree to Constitutional Conventions. 
Half-hearted recognition of this appeared in New Jersey, in 1844, 
when by an arrangement recommended by the members of the 
Legislature, in concurrence with influential persons throughout 
the State, delegates were elected to a Constitutional Convention 
from all the districts, save one, by each of the parties in equal 
number.? The Commission appointed by the Governor of New 
York in 1872 to prepare amendments to the Constitution was 
by law to be selected half from each political party. In New Jer- 
sey a Commission authorized in 1873 was to be constituted in the 
same way. The law providing for the Pennsylvania Convention 


1“ Responsible Government Under the Constitution,” Atlantic Monthly, 
April, 1886. 
2 Mulford, Hist. of New Jersey, 495. 
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of 1873 was drawn so that the Republican majority in the State 
should have a small majority in the Convention. Vacancies were 
filled by those delegates who had been chosen on the ticket with 
the member whose seat had become vacant. 

The act providing for the Massachusetts Convention of 1917 
directed that no party designations should appear on the ballot 
at either the primaries or the main election. There was little at- 
tempt to thwart the spirit of the law and the Convention was as 
nearly a non-partisan body as our time has seen. It did not come 
to my notice that anybody even undertook to compute how 
many delegates were Republicans or Democrats. If partisan- 
ship had any influence at all on deliberations or votes, it was not 
apparent. Perhaps old associations or old prejudices now and 
then swayed the course of a few members, without their knowing 
it, but the truce was complete, to all practical purposes. 

The result was distinctly salutary. Unbiased by considerations 
of party advantage, the delegates thought only of the public wel- 
fare. No time was lost in the manufacture of political capital. 
Yet it was interesting to note the inevitable appearance of cleav- 
age. The predominant issue in the choice of delegates had been 
the Initiative and Referendum, and although by no means all 
were elected by reason of their views on that question, yet the 
majority had won their seats because in this particular they were 
conservative or radical. Even without this, however, I am in- 
clined to think the Convention would naturally have split into 
conservative and radical groups. As it was, such groups were 
so nearly equal in numbers that the middle-of-the-road men held 
the balance of power. This reflection of the division in the com- 
munity at large, following as it did a non-partisan election, was 
very curious, and strikingly suggestive. 

The characteristics of individual temperament that thus scat- 
ter men from pole to pole in the range of tendency, are likely 
always to confound the theorists who dream of a state without 
parties. As long as men differ in respect to classes of opinions, 
men will group themselves. That is why it was idle for President 
Yuan of the newly formed Chinese Republic to decree that hence- 
forth ‘‘no member of any political party shall be eligible for mem- 
bership in Parliament.’”’ This was in response to a memorial of 
the Censors, who had declared that China’s recently dissolved 
Parliament became a laughing-stock, because all its members be- 
longed to political parties. “Among them were to be found men 
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who degraded the profession of letters, men who indulged in 
windy rhetoric, who employed money and even arms to turn the 
country upside down. The parties used their collective strength 
to influence elections and usurp power.”’ This ingenuous candor 
of beginners in democracy, with the confidence that human na- 
ture can be swept aside by a presidential decree, brings a smile 
to the American observer of representative institutions maturely 
at work, but we too have our idealists who fancy men can be 
transformed by a stroke of the pen. 


Tue Caucus 


LEADERSHIP may crystallize in the caucus. Preliminary confer- 
ence of lawmakers for agreement upon programs has been fa- 
miliar in this country from the earliest times. At the very out- 
set it was formally recognized. The Fundamental Orders of 
Connectiuct in 1639 provided: “‘It is ordered and decreed, that 
the deputyes thus chosen shall have power and liberty to ap- 
poynt a tyme and place of meeting togather before any Generall 
Courte to advise and consult of all such things as may concerne 
the good of the publike.”? As Connecticut was but an offshoot 
of Massachusetts, it is to be inferred that the idea was already 
familiar in the older colony. Traces of it are found all through 
the history of colonial Legislatures. They seem to have been 
generally accustomed thus to work out legislativé programs and 
agree upon officers. 

With the approach of the Revolution, occasion grew for secret, 
unofficial conferences where plans could be matured against the 
common enemy, the Governor, and although during the Revolu- 
tion itself there was not the same reason for secrecy, 8 common 
enemy of the majority still remained in the shape of the Loyal- 
ists, and furthermore the abnormal needs of the times called for 
organized leadership. After the Federal Union had been formed 
and national parties had taken shape, partisanship developed 
caucuses in the Legislatures, but with nothing like the results 
that followed in Congress. In most of the States conditions 
have not encouraged legislative caucuses, and except for nomina- 
tion of officers they are rarely employed. In a few States where 
the science of politics has been exceptionally developed, com- 
plaint of caucus domination has indicated abuse of the system. 
For example, we may infer there was some ground for the desire 
of Theodore Cuyler in the Pennsylvania Convention of 1873 
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that there should be added to the legislator’s oath: ‘And that 
I will not submit my individual judgment or action to the deci- 
sion or control of any caucus or combination of members of the 
Legislature in the passage of any law or resolution.” At first it 
looked as if he would have much support, but the long and in- 
structive debate on oaths brought the members to saner judg- 
ment, and on the vote only twenty-one approved the idea.} 

In Massachusetts, barring the preliminary gatherings for 
nomination of officers, I doubt if the present generation has seen 
half a dozen legislative caucuses. Memory recalls but one in the 
years of my own experience. A well-meaning Governor, who 
had not himself served in the Legislature and was unfamiliar 
with its traditions, thought to promote harmony of action for 
certain honorable purposes, and on his suggestion, .it was under- 
stood, one of the most high-minded men in the State secured a 
caucus of the majority. It did the Governor’s cause more harm 
than good. The Representatives resented even the most unself- 
ish attempt at control. 

Surely J. R. Commons could not have been familiar with such 
conditions when in his book on “Proportional Representation”’ 
he resorted to the legislative caucus for proof of the need of the 
reform he urged. He showed that in a Legislature of a hundred 
members, with sixty belonging to the majority, thirty-one of 
them in a caucus could determine the policy of the whole body, 
and enact the laws of the people. ‘‘This,” he declared,‘‘is no 
fanciful sketch. The power of the party caucus is well known.” 
The power may be well known, but its exercise is not well known, 
because taking the country through it is so rare. Probably not 
one State statute in a hundred, possibly not one in a thousand, 
is the result of a party caucus. 

Professor Commons goes on to give an illustration of the use 
of the man of straw in the study of political science. ‘A man 
who ‘bolts’ the caucus,” he says, ‘‘can have no influence what- 
ever in legislation. He has measures of his own, which he wishes 
to see enacted into laws. These may be appropriations of money 
for improvements, or for State or national institutions in his own 
district. They may be good measures, or they may be bad. But 
he knows that, in order to carry them, he cannot afford to stand 
against the wishes of his fellow partisans on other measures. Thus 
every Representative is in the power of his party caucus. He 

1 Debates of the Penn. Const. Conv. of 1873, 1, 506-47, 
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cannot stay out of the caucus, and when he enters he must abide 
by its decisions. To say that Legislatures are deliberative as- 
semblies, under such circumstances, is ironical. They are rather 
war-camps.” ! Were this the common situation, it might be se- 
rious. But it is not the common situation. It is the exception, 
and not the rule. 

Quite different has been the development in Congress from 
that in the Legislatures. At the outset, before national parties 
took shape, phenomenal harmony prevailed. In the course of 
the first session Fisher Ames wrote to George Richards Minot, 
July 8, 1789: “There is less party spirit, less of the acrimony of 
pride when disappointed of success, less personality, less intrigue, 
cabal, management, or cunning than I ever saw in a public as- 
sembly. The question of the President’s power of removal 
seemed to kindle some sparks of faction, but they went out for 
want of tinder. Measures are so far from being the product of 
caucusing and cabal that they are not sufficiently preconcerted.’”* 

The happy family did not long stay tolerant. Caucusing and 
cabal began as soon as jealousy of Alexander Hamilton laid the 
foundation for partisanship. Within a decade the caucus became 
familiar. By 1797 Senators were arranging the membership of 
committees in party conferences secretly held. When the re- 
ceipt of the X Y Z letters revealed Talleyrand’s duplicity, mad- 
dened Congress, and inflamed the country, according to Jeffer- 
son “the Federal members held the largest caucus they ever 
had, ...and the question was proposed and debated, whether 
they should declare war against France, and determined in the 
negative.” Jefferson was informed that only five more votes 
were needed in the caucus to bring about a declaration of war.® 

The Federalists were to have no monopoly of caucuses. As 
soon as the Republicans had swept Jefferson into the Pres:dency 
and secured a gocd working majority in both Houses, they forth- 
with resorted to the device they had d2nounced. Said the Wash-, 
ington ‘Federalist’ of February 6, 1802: “The Democrats in 
Congress,” for so they were beginning to be called, “are adopt- 
ing of late quite an economical plan of making laws... . All busi- 
ness is to be settled in caucuses before it comes before the House; 
and the arguments or motives be given in newspapers after- 


1 J. R. Commons, Proportional Representation, 82. 
2 Works of Fisher Ames, 1, 62. 
8 Thomas Jefferson, Anas, January 10, 13, 1800, 
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wards. The federal members are to be treated as nullities.” The 
same paper charged that the decision regarding important bills 
was not made in the House, but in the caucus. Bayard, a Feder- 
alist, speaking during the debate on the repeal of the act estab- 
lishing the district courts, referred to the caucus, and was called 
to order for so doing. That was in 1802, and was apparently the 
first mention of the institution in the House.! 

Of that Congress the ‘‘Statesman’s Manual” says (1, 244), 
“its legislation was constantly swayed by party feelings and 
pledges, rather than according to sound reason or personal con- 
viction.”’ This was so marked a step beyond the previous use of 
the caucus that to the 8th Congress is generally accredited the 
maturing of the system under which the determination of national 
policies became the work of the congressional majority, making 
its decision in secret conclave. 

The Federalists charged that President Jefferson himself or 
his henchman, William Duane, always presided over the confer- 
ences. Whether or not this was true, certain it is that the Pres- 
ident dominated the situation. The less assertive Presidents 
who followed, relaxed the executive control over Congress, and 
when the election of John Quincy Adams put an end to harmony 
between the executive and legislative departments, the caucus 
became distinctly a legislative affair. Although since then if the 
President has been in accord with the majority, his advice has 
often had great weight, it cannot be said that we again so nearly 
approached the English system of executive responsibility as we 
approached it under Thomas Jefferson, until Woodrow Wilson 
became President. 

After Andrew Jackson’s time, the power of the caucus dwin- 
dled with the disintegration of parties. Sectional and personal 
interests conflicted with party discipline. Then partisanship re- 
vived with the Civil War. As an instance of its working through 
the caucus, the case of Charles Sumner may be cited. When Con- 
gress met in special session July 3, 1866, the Republicans held a 
caucus at which a resolution was adopted limiting the business 
of the session to removing obstructions to the reconstruction 
laws. Sumner attended, voted against the resolution, and after 
it had been adopted, declared he would not be bound thereby. 
Fessenden reminded him that in such case he should not have 
voted, that attending and participating in a caucus obligated 

1R. V. Harlow, Legislative Methods in the Period Before 1825, 187. 
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the individual to be bound by the will of the majority in caucus. 
In vain did Sumner invoke his rights as a Senator; and -later 
when he attempted to introduceinto the Senate business outside 
the scope of the caucus resolutions, he was overruled after a 
sharp encounter with the leaders on the Senate floor.? 

Writing in the following year, Louis J. Jennings, an English 
critic plentifully supplied with prejudice and spleen, gave caus- 
tic expression to views that have since been many times ex- 
pressed. ‘‘ The power of Congress,” he declared, ‘‘is securely con- 
centrated in the hands of the leaders of the dominant party of 
the hour, who may be so actuated by personal ambition, or other 
unworthy motives, as to render them altogether unsafe guides 
for the nation. The discussions of this conclave are carried on in 
secret, and the mockery of a deliberative assembly is made com- 
plete by the systematic refusal to allow of full debate upon meas- 
ures of the most momentous description. They are decided 
upon in private caucus, for reasons which the public are not al- 
lowed to know.” ? The sneer is the more delightful when you re- 
call that secrecy is one of the cardinal tenets of the English Cabi- 
net. Nothing would astonish an Englishman more than to have 
its proceedings revealed. Yet an Englishman discovered in the 
secret discussions of partisans the mockery of a deliberative as- 
sembly when they happened to be conferring in Washington in- 
stead of London. 

In 1885 Mr. Wilson found the caucus thoroughly entrenched. 
“The leader of the Senate,” he said, ‘‘is the chairman of the ma- 
jority caucus. Each party in the Senate finds its real, its perma- 
nent, its effective organization in its caucus, and follows the lead- 
ership, in all important parliamentary battles, of the chairman 
of that caucus, its organization and its leadership alike resting 
upon arrangements quite outside the Constitution, for which 
there is no better and no other sanction than human nature.” 3 

Yet the domination of the Senate caucus was not to go uncon- 
tested, and in more recent years there have been several revolts 
against its power. The matter came up for debate in the Senate 
itself when in 1906 a caucus of Democratic Senators resolved 
against ratifying a treaty with Santo Domingo, and further re- 
solved, ‘‘That if two thirds of this caucus shall vote in favor of 


1H. A. McGill, Cycl. of Am. Govt., 1, 232. 
2 Highty Years of Republican Government in the United States, 83. 
3 Const. Govt. in the U.S., 133. 
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the foregoing resolution, it shall be the duty of every Democratic 
Senator to vote against the ratification of the said treaty.” This 
aroused the ire of Senator T. M. Patterson, of Colorado, and he 
presented a resolution to the Senate declaring such caucus action 
to be ‘in plain violation of the spirit and intent of the Constitu- 
tion’’; and going on with his reasons in detail, concluded with 
the declaration ‘“‘that for any Senator to vote except as his judg- 
ment and sense of duty under his oath of office requires, is to de- 
grade the high office of Senator and to assail the dignity and 
standing of the Senate of the United States — qualities pos- 
sessed in such high degree by no other legislative body in the 
world.” 

In the speech defending this he gave these as the exceptions to 
the obligations of a caucus order of the Senatorial Democratic 
caucus: first, the caucus order does not bind when to do so would, 
in the opinion of the Senator, cause him to violate the Constitu- 
tion; secondly, it is not obligatory when he has in advance com- 
mitted himself before the public; thirdly, it is not obligatory 
upon him when to vote as the caucus requests would cause him 
to violate the instructions of his State. 

Senator J. W. Bailey replied to Senator Patterson vigorously. 
‘““‘The Democratic caucus,” he said, ‘‘has simply and only defined 
his duty as a Democrat, and it is for him to determine how far his 
duty as a Senator requires him to disregard his duty as a Demo- 
crat. Those who come here are and ought to be controlled by a 
devotion to certain principles, and they unite themselves with a 
given party because they believe that party best calculated to 
promote the growth, the permanence, and the success of those 
principles. Let us grant this, and what follows? As unerringly 
as night follows day, it must follow that we recognize the right 
of the majority to prescribe the party conduct which is to perpet- 
uate those principles. It will never happen that the party will 
take any position upon which every member of it will agree, but, 
agreeing in the main, they must consent to waive the immaterial 
or infrequent differences in order to promote the accomplish- 
ment of an important and common end.”’ ! 

The subject was again discussed in the Senate in February of 
1915, at the time of the filibuster over the Ship-Purchase Bill. 
Senator Root, of New York, said he thought that to be bound by 
a caucus resolution, adopted in advance of the discussion of a 

1 Cong. Record, xu, pt. 3, p. 2297, 
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measure in the Senate itself, is to be false to the constitutional 
duty of Senators and is to be false to their oath of office, because 
in the government of the United States, under the Constitution, 
it is the duty of the members of the two great legislative bodies 
of this country to consider, to discuss, and to act, each man in 
accordance with his individual opinion, each man in accordance 
with the judgment he forms upon the arguments that are pre- 
sented to the legislative body to which he belongs. “Any agree- 
ment made beforehand by which Senators of the United States 
bind themselves not to consider, not to keep an open mind to ar- 
guments that are made upon the merits of a measure, not to vote 
in accordance with their individual judgment, is a violation of 
their oaths, is an abandonment and a negation of the constitu- 
tional government of the United States, and is the substitution 
for it of an extra-constitutional and unconstitutional method of 
government.’ Burton, of Ohio, declared: ““‘When you govern 
the action of a political party — I do not care whether it is the 
majority or the minority — by party caucus, from which the 
public are excluded, in which a majority or two thirds may bind 
the whole number, you are departing from constitutional govern- 
ment for party government, and party government in one of its 
most offensive forms.” 
Senator Owen, of Oklahoma, defended the caucus: ‘‘ Under the 
system of party government, where the members of each party 
line up with complete solidarity on either side of the aisle — I 
may say with complete solidarity, because the exception is very 
rare — where that is the case, and where there is a caucus or con- 
ference on both sides, it comes down to a question of party gov- 
ernment; and party government must be controlled by a major- 
ity of the members of the party. The party then becomes jointly 
*responsible throughout the Nation for the action of the party in 
the Senate and House of Representatives.”’ Gallinger, of New 
Hampshire, replied: ‘I want to say to the Senator, in all serious- 
ness, I have been here nearly twenty-four years and have at- 
tended every conference when I have been in the city, and the 
Republican Party has never undertaken to bind its members to 
vote on any question whatever.” This was supplemented by 
Senator Smoot, of Utah: “I simply want to add to what the 
Senator from New Hampshire has already stated, that not only 
has the Republican Party not held caucuses to bind any Senator, 
but in all the time I have been a Senator of the United States I 
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have had no President of the United States ask me to vote any 
way but once, and then President Taft asked me if I could see 
my way clear to vote for Canadian reciprocity. I told the Pres- 
ident I could not, and that I would vote against it... .I think 
some of the worst legislation that was ever enacted in Congress 
has been the result of caucuses.” 

In the House the power of the party caucus was greatly in- 
creased by the parliamentary revolution of March, 1910, which 
brought the Committee on Rules under the more direct control 
of the majority party in caucus assembled, and thus made it pos- 
sible for the caucus to determine the order in which business 
should be considered. The Democrats on getting control of the 
House promptly proceeded to govern it through the caucus. 
Their rules provided that the meetings should be kept secret, but 
that a journal of the actual proceedings should be published. 
Roll-calls were not to be published except on demand of one fifth 
of the members present. The average attendance of the Demo- 
crats in the 63d Congress for consideration of important mat- 
ters was sixty-five per cent of their 291 members. When the 
Republicans returned to power with the 66th Congress, the 
influence of the caucus became almost negligible. Rarely were 
either the Republicans or the Democrats called together. Dic- 
tation waned. 

Sincere men of ability and experience differ widely as to the 
balance of gains and losses from the caucus. It appears to throw 
the veil of secrecy over our most important public deliberations, 
those that really determine the most serious policies, and secrecy 
in affairs of public concern has always been repugnant to the 
American instinct. We hear much nowadays of the demand that 
the fierce light of publicity shall enter every nook and corner of 
government. Secrecy is supposed to be somehow inconsistent 
with pure democracy. The contention is that the people have a 
right to know every official act of the man who is representing 
them. He is not voting for himself, he is voting for the people, 
and they are entitled to know exactly how he votes on every 
question. Behind the closed door of the caucus his vote is secret, 
and the vote there often gives the lie direct to his public profes- 
sions.! Defenders of the caucus retort that the system where- 
under a small group of leaders determined on policies was one of 
secrecy too, whereupon the rejoinder of the other side is that 

1M. Clyde Kelly, Machine-Made Legislation, 48. 
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under the old system the objectors at any rate had a chance for 
public hearing and common knowledge of their arguments. 

Perhaps a weightier criticism is that no caucus will give to a 
problem the exhaustive discussion possible in the open House. 
Therefore the decisions of the caucus are likely to be too precipi- 
tate. This is an argument that can be met only by advancing the 
necessities of the case in excuse for time-saving procedure. So 
much work, it may be said, nowadays presses for attention that 
the voluminous debates of olden times are no longer practicable 
without serious neglect of other important business. This is true. 
Yet snap-shot decisions in caucus may not be the wise remedy. 
It is quite possible, by the English system of grand committees, 
or the Continental system of bureaux or sections, to secure thor- 
ough scrutiny of all proposals. Better still is the remedy of tak- 
ing administrative detail — rules and regulations — away from 
lawmaking bodies that should concentrate their attention on 
broad questions of public policy. 

The most serious of the objections to caucus rule, from the 
viewpoint of political theory, is that it tends to shut out the mi- 
nority from all share in legislation. That is the result toward 
which the Cabinet system of England marches, and which seems 
to be viewed without alarm by those Americans who wish we had 
ministerial responsibility. They argue that criticism is the sole 
province of the minority. If this should be granted, if the minor- 
ity, however experienced, capable, and patriotic, ought to have 
no constructive part, either in the committee room or the House 
itself, but become simply and solely the President’s Opposition, 
as in England it is His Majesty’s Opposition, yet we are hardly 
prudent in ignoring the great probability of the next step, the 
complete suppression of the minority. Already that threatens 
Parliament. Already its ominous cloud hangs over Congress, 
where now and then we see vital problems of the most serious im- 
port handled under special rules permitting preposterous limita- 
tion of debate. Will it not presently be asked — ‘Why any de- 
bate at all? The caucus has decided. We have the votes. Why 
waste time?” 

Such a step would be logical. More than that, to the party in 
power it would be profitable. If a measure is to be passed just as 
a caucus has agreed upon it, debate can accrue only to the parti- 
san advantage of the minority. The public is sure to pay more at- 
tention to the attack than to the defense. Explanations rarely 


PARTISANSHIP 615 
interest. It is the fault-finder who gets the public ear. Witness 
the prosperity of the muckraker. We love a libel. 

The majority, then, has so little to gain and so much to lose by 
exposing its work to the shafts of the minority that sooner or 
later it is reasonably sure to stifle the minority if rule and custom 
permit. That is why he who believes in free speech, in argument, 
in deliberation, may well question the wisdom of the caucus 
system. 


CHAPTER XXIII 
PRINTING AND RECORDING 


Tur Massachusetts General Court had not been in existence a 
dozen years, when it attested the importance to a legislative as- 
sembly of knowing just what it is acting upon, by ordering, Oc- 
tober 7, 1641, ‘‘that henceforward nothing should bee put to vote 
before it bee written.”’ ! Furthermore, the Court evidently felt 
that both its dignity and its convenience called for proper docu- 
ments, judging by this edifying entry of May 29, 1655: ‘Mr. 
Robert Saltonstall is fined 5 shillings for presenting his petition 
in so small and bad a peece of paper.” 2, We may hope that the 
thrifty “Mr.” Saltonstall thereafter was more generous and 
thoughtful with his stationery. 

The beginnings of another of our States, Pennsylvania, show 
that in the seventeenth century at least one man believed it was 
also of importance that the people should know what laws were 
proposed. William Penn, in his Frame of Government (1682), 
provided that all the bills the Governor and Council might pre- 
pare to be passed into laws by the General Assembly should be 
“published and affixed to the most noted places in the inhabited 
parts’ of the Province, “thirty days before the meeting of the 
General Assembly, in order to the passing them into laws or re- 
jecting of them, as the General Assembly shall see meet.’ This 
was the honorable tradition of Pennsylvania when Benjamin 
Franklin, master printer, endowed with common sense beyond 
most Americans of his or any other time, came to preside over the 
Convention of 1776 for framing a Constitution. He is believed to 
have inspired much of that document and it is no stretch of proba- 
bility to assume that he was responsible for Section 15: ‘‘To the 
end that the laws before they are enacted may be more maturely 
considered, and the inconvenience of hasty determination as 
much as possible prevented, all bills of public nature shall be 
printed for the consideration of the people, before they are read 
in general assembly the last time for debate and amendment; and, 
except on occasions of sudden necessity, shall not be passed into 
laws until the next session of assembly.” Among the various in- 

1 Records of the Colony of the Mass. Bay in N.E., 1, 339. 2 Ibid., u, 76. 
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fractions of the Constitution pointed out by the Council of Cen- 
sors at the close of its only session (November, 1783, to Septem- 
ber, 1784) was the passing of many bills without the publication 
required. Presumably experience did not lead to the belief that 
the neglect worked harm, for when the Constitution of 1790 was 
framed, this provision was dropped. In the course of time, how- 
ever, abuses developed by reason of lack of constitutional safe- 
guards, leading the Convention of 1873 to revive the old require- 
ment in a new form: “No bill shall be considered unless referred 
to a committee, returned therefrom, and printed for the use of 
members.” It was also stipulated that all amendments should be 
printed before final vote on a bill. 

This was an improvement on the provision put into the Consti- 
tution of Illinois in 1870, which required only that the bill and 
amendments should be printed before final passage, for that 
would permit leaving a measure unprinted during the debatable 
stages. Herein lie the variations in practice shown by the differ- 
ent States. Of those that have constitutional requirements in the 
matter, Colorado, Montana, and Wyoming follow Pennsylvania 
in demanding that no bill shall be considered until it has been 
printed. Ten others content themselves with the Illinois stipu- 
lation. Those that handle the matter by legislative rule show a 
wide diversity in custom. Some print bills on introduction as a 
matter of course. Others print bills only when ‘‘of general pub- 
lic interest,” or when “authorized by the House,” or when “‘fa- 
vorably reported from committees.”’ For example, in Minnesota 
and Georgia it is required by rule that no bill be printed until it 
has been favorably reported by a committee, but in Minnesota 
the House may order printing by a majority vote and in Georgia 
permission may be granted on the request of a committee. Few 
bills are printed in Delaware, Florida, or Mississippi. 

When New York in 1894 required every bill to be printed and 
put on the desks of members in its final form three days before 
final passage, exception was unwisely permitted in case the Gov- 
ernor should certify to the necessity of immediate passage. The 
Convention of 1915 recommended abolishing this opportunity 
for emergency messages by the Governor, but the failure of the 
work of that Convention has kept the improvement from being 
made. 

Nowadays there is no valid reason why Legislatures should 
not go the whole distance in securing the full benefit of printer’s 
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ink. It may, indeed, be argued that the Massachusetts practice 
of printing every bill on introduction, coincident with reference 
to a committee, results in waste of money on scores and even 
hundreds of bills that have no chance of success, and occasion- 
ally furnishes an undesirable chance for propaganda at the pub- 
lic expense. These abuses, however, will be greatly lessened 
when the Legislature sees the wisdom of charging a nominal fee. 
Even now their total cost is an inconsiderable matter compared 
with the great help toward good legislation that is given by the 
opportunity to see in type every proposal to be considered. To 
attempt saving money by refusing to print everything is a penny- 
wise pound-foolish economy that is really parsimony. 

Iowa has an unwise rule that printed bills are not to be given 
out to the public except to, or upon the order of, the presiding 
officer, a member, or a State officer. Fortunately the rule is not 
strictly enforced. Precisely the opposite course from that con- 
templated by the rule ought to be encouraged. There should be 
every endeavor to get printed bills into the hands of citizens in- 
terested. 


ENGROSSING AND SIGNING 


Ir is probable that the chief motive for constitutional provision 
in the matter of printing was not to serve the convenience of 
members, but to ensure that the bill enacted into law shall be 
what it is supposed to be by those who vote on it. The chance 
for mistake or fraud at this stage of legislative procedure has 
made trouble ever since it brought about the parliamentary rev- 
olution that took from the King and his lawyers the work of 
phrasing the laws. It will be remembered that the practice of 
submitting a perfected bill to the King came into existence be- 
cause of just complaint that the bills drafted in response to the 
petitions of Parliament did not correspond to what had been 
voted. 

In at least one of the American colonies there was ground for 
like complaint. 8. G. Arnold tells us, in his ‘History of Rhode 
Island ”’ (11, 108), that the old custom there was for the Assembly 
to pass an act in substance, leaving it for the Clerk or Recorder 
to put in proper form. The inconvenience of such a loose method 
of procedure was felt more than once, and there is reason to be- 
lieve the intention of the Assembly was sometimes misrepre- 
sented, through carelessness or design. ‘In one matter, at least, 
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which has become of historical importance, although of no prac- 
tical moment at the time, the State has suffered to the present 
day from this inadvertence,” Arnold says. He referred to the 
words ‘professing Christianity’? and “Roman Catholics ex- 
cepted,” which he believed to have been interpolated about 
1699 in the act of 1663 concerning the admittance of freemen. 
The danger of such happenings, together with the need that ac- 
companied the plan of printing the laws, and the frequent requi- 
sitions from England for copies of them, compelling greater care 
in their composition, led to the appointment of an engrossing 
committee in June of 1732. 

Massachusetts had made provision in the matter in 1653, the 
entry reading: “Mr. Bellingham, Mr. Glover, and Mr. Hill, are 
appointed with the secretary to peruse the laws that is past this 
Court, comparing them with the original copies.”” ! This may 
have been the first record of what became the Committee on En- 
grossed Bills. 

Engrossment, as long as practiced in Parliament, was, D’Ewes 
says, ‘‘no more than to transcribe the bill fairly out of the paper, 
in which it was written, into parchment.’’ Its purpose was 
merely to make a clean copy with the amendments in their proper 
places on a permanent and substantial material. In Parliament 
it has been displaced by printing, and the process is nothing but 
the printing of the bill as it passes one House, to go to the other. 
In this country there is confusion in the use of the words “‘en- 
grossment”’ and ‘“enrollment.”’ Many of the Legislatures have 
at the same time committees on engrossed bills and on enrolled 
bills. Apparently enrollment means inscribing on parchment 
preliminary to signature. Engrossment sometimes means that, 
sometimes means the preparation of the clean printed copy for 
further consideration. Not infrequently the original bill, if 
printed or if fairly written without interlineation, and not 
amended, may, when ordered to be engrossed for a third read- 
ing, be reported to the House as the engrossed bill. 

For the most part the States have thought it enough to take 
precaution in these matters by means of legislative rules. New 
Mexico, however, has deemed it expedient to put this into her 
Constitution: “No interlineation or erasure in a signed bill shall 
be effective unless certified thereon in express terms by the pre- 
siding officer of each House quoting the words interlined or 

1 Records of the Colony of the Mass. Bay in N.E., tv, pt. % 2. 149. 
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erased, nor unless the fact of the making of such interlineation or 
erasure be publicly announced in each House and entered on the 
Journal. Any person whe shall, without lawful authority, mate- 
rially change or alter, or make away with, any bill pending in or 
passed by the Legislature, shall be deemed guilty of a felony and 
upon conviction thereof shall be punished by imprisonment in 
the penitentiary for not less than one year nor more than five 
years.” 

Missouri, in 1875, had approached the danger from another 
angle. Requiring that the presiding officer should read a bill at 
length when affixing his signature, it went on to say: “‘If in either 
House any member shall object that any substitution, omission, 
or insertion has occurred, so that the bill proposed to be signed 
is not the same in substance and form as when considered and 
passed by the House, or that any particular clause of this article 
of the Constitution has been violated in its passage, such objec- 
tion shall be passed upon by the House, and if sustained, the pre- 
siding officer shall withhold his signature; but if such objection 
sball not be sustained, then any five members may embody the 
same, over their signatures, in a written protest, under oath, 
against the signing of the bill. Said pretest, when offered in the 
House, shall be noted upon the Journal, and the original shall 
be annexed to the bill, to be considered by the Governor in con- 
nection therewith.” 

One of the reforms that Charles McCarthy, as Chief of the 
Wisconsin Legislative Reference Department, helped to make in 
the procedure of the Wisconsin Legislature, was the printing of 
engrossed bills and the placing of them on the desk of each mem- 
ber. Thus, as he tells it, if a legislator found errors in his bill he 
could immediately stop its passage to the Governor and have 
them corrected. ‘This reform removed one temptation to cor- 
ruption. The Governor at the same time secured an able attor- 
ney to examine bills before he signed them, so that if errors were 
found, they could be corrected before his signature was affixed. 
What he actually signed was one of the printed copies of the en- 
grossed bills which were laid upon the desk of every member. 
Here were checks against mistakes in the passage and the final 
product, together with such watchfulness as would prevent dis- 
honest clerks from inserting or removing something at the behest 
of interested parties.” 4 

1 The Wisconsin Idea, 194 et sqq. (1912). 
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Maryland in 1913 adopted a constitutional amendment al- 
lowing bills to be printed instead of engrossed. 

Two thirds of the Constitutions go into detail as to signing by 
presiding officers, evidently with the hope thereby of getting 
some assurance of accuracy. That would appear fram the argu- 
ments leading the Pennsylvania Convention of 1873 to put into 
the Constitution a provision that the presiding officer of each 
branch should sign all bills and resolutions in the presence of the 
House, immediately after the reading of their titles. What on the 
face of it would seem an unimportant matter was shown to be 
the contrary by Delegate Harry White, who said that from time 
to time members had protested that some bill the Governor had 
signed had never passed the Legislature, with the frequent re- 
sult of the appointment of a committee of investigation and the 
delay of legislation. He believed the act preventing railroads 
from crossing at grade had never passed the Legislature. Dele- 
gate MacConnell specified another instance of the same sort.! 

The period after the Revolutionary War furnishes an inter- 
esting illustration of the trouble that may come from the failure 
of formalities. There was much reluctance to carry out the stipu- 
lations of the treaty of peace in regard to the recovery of debts due 
to British subjects from American citizens. Settlement of the 
vexatious question was prevented in Virginia by an odd mis- 
chance. At the instance of James Madison and others the Assem- 
bly came to an agreement on resolutions that the impediments to 
recovery ought to be removed, but delays had spun out the trans- 
action to the day before that fixed for a final adjournment. Sev- 
eral members of the House of Delegates went over to Manches- 
ter, across the river, with the intention of returning the next 
morning. The severity of the night made their return imprac- 
ticable, the next day was as bad, and on the third, the absentees 
still refusing to take the risk, the impatient Assembly adjourned. 
Madison described the parliamentary situation in a letter to Jef- 
ferson: ‘‘The question to be decided is, whether a bill which had 
passed the House of Delegates and been assented to by the Sen- 
ate, but not sent down to the House, nor enrolled, nor examined, 
nor signed by the two Speakers, and consequently not of record, 
is or is not a law.”’ Rives says: “The lex parliamentaria was as 
inexorable as the unbridged ‘torrent; and thus was unfortunately 
still left open a question which continued for years to be a source 

1 Debates, 11, 630. 
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of bitter waters both in the foreign and domestic politics of Amer- 
ica,» 

The share of President or Governor in authenticating laws is, 
of course, an inheritance from the days when the King made the 
laws in response to the petitions of Parliament. Sir Thomas 
Smith, who wrote in Elizabeth’s time, describes the scene on the 
last day of the sitting, when the Prince came in person ‘‘to de- 
clare his pleasure concerning their proceedings, whereby the same 
may have perfect life and accomplishment by his princely au- 
thority, and so have the whole consent of the realm.” The titles 
of all the acts were read and the Prince declared as to each what 
he allowed or denied. In South Carolina, in colonial days, the 
old English precedent was followed. At the close of the session 
the Governor, Council, and Assembly came together, and the 
Speaker read the titles of the bills that had been passed. There- 
upon the Governor approved or disapproved each, as he saw fit, 
his veto being final. So it came about that all laws were dated as 
of the last day of the session. 

When the provinces became States, they did not at once dis- 
pense with all the old formalities. Edward Hooker, who was in 
Columbia, South Carolina, in 1805, witnessed the ceremony of 
ratifying Acts. “The House of Representatives, preceded by 
their Speaker,” he wrote, ‘‘walk into the Senate Chamber. 
Then, in presence of both houses, the Secretary of State, assisted 
by the Clerk of each House, affixes the great seal of the State to 
those bills which have passed through the requisite stages in 
regular course. The Speaker of each House next subscribes his 
name. This being done and the records of the proceedings being 
read by the clerk of the Senate, the House of Representatives retires 
in the same order.” ? By her constitution of 1776 Maryland di- 
rected that the Governor should sign each bill, and thereto affix 
the Great Seal, in the presence of the members of both Houses. 
This remained the law until 1851, when it was changed to re- 
quire the signing in the presence of the presiding officers and 
Chief Clerks of the Senate and House of Delegates. 

Few traces of the ancient etiquette survive. Ours is an age of 
business methods, practical, time-saving. We have not, how- 
ever, passed beyond the need of orderly processes, to secure ac- 
curacy and prevent fraud. The need of them is suggested by 


1W. C. Rives, Life and Times of James Madison, 1, 595 et aqq. 
2 Am. Hist. Assn., Annual Report for 1896, 1, 879. 
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such a constitutional requirement as that of Missouri, under 
which after a bill has been signed by the presiding officers it 
must be presented to the Governor on the same day on which it 
is signed, by the Clerk of the House in which it originated. Ken- 
tucky, Louisiana, and Kansas also have provisions of like pur- 
port, evidently meant to lessen the chance for foul play in 
transmission. That seems a trivial matter to deal with in Con- 
stitutions, but it would be possible to cite instances of serious 
trouble that have made such precautions reasonable. 

With the more general use of the printing-press in the proc 
esses of lawmaking, need for such provisions lessens. The Legis 
latures have been reluctant to abandon old customs calling fot 
pen and ink, and not wholly without reason, for the permanence 
of the record had to be considered. With the improvement of the 
typewriter and the perfecting of the printer’s art, there is no 
longer reason for continuing the labors of the engrossing clerk. 
In 1895 Kansas enacted that bills and resolutions might be en- 
rolled by printing on parchment. In the same year California 
enacted that printed bills and documents should be considered 
engrossed if not further amended. Other States are traveling 
toward the same results in one way or another. The sooner all 
have brought their processes to accord with modern methods, 
the sooner will they avoid various dangers and evils now found 
in lawmaking. 


REcoRDSs 


Ir is probable that every colonial assembly kept a record of its 
proceedings, but that each should have a Clerk of its own was not 
established from the start. Doubtless the course of develop- 
ment in other colonies was much like that in Massachusetts. 
There the Secretary of the Company at first kept all the records. 
It was some years after the lower House came to have a separate 
existence clearly recognized, when, in 1648, provision was made 
for a Clerk and for the accurate keeping of the Journals. The 
salary was to be ten pounds a year. Speaking of the choice of 
Samuel Adams as Clerk, in 1766, Hutchinson says, “the office 
having some emolument, it had generally been filled by one of 
the members, who took the same share in debating and voting 
as if he had not been Clerk, and rather acquired than lost influ- 
ence by being so.” 1 In New Hampshire a member served as 
1 Hist. of Mass. Bay, ut, 148. 
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Clerk until 1721 and was paid by fees. Then it was decided to be 
better to have an outsider, with a salary, and nearly thirty 
years passed before the practice cf having a member serve was 
resumed. 

By the time the Constitutions were framed, it must have be- 
come in effect customary law that a record should be kept, and 
it is not clear that constitutional provision for Clerks was thought 
necessary. Yet the first Constitution, that of New Hampshire, 
though very brief, found room to direct ‘‘that a Secretary be 
appointed by both branches.’”’ South Carolina was silent on the 
subject. In Virginia and Maryland we may infer, from the use 
of the word ‘‘entered”’ in connection with electing the Governor, 
that the keeping of a Journal was taken as a matter of course. 
New Jersey was silent. Delaware referred incidentally to ‘‘the 
Journals and minutes of each House.” Pennsylvania was the 
first to particularize, saying: ‘“‘The votes and proceedings of the 
General Assembly shall be printed weekly during their session.” 
Vermont copied this. North Carolina and Georgia said nothing 
about Journals for the legislative branches. New York said they 
should be kept ‘‘as heretofore accustomed,” and should be pub- 
lished from day to day if the business of the Legislature would 
permit, except such parts as the Houses might determine not to 
make public. Massachusetts did no more than refer to “their 
records,” in connection with the receipt of veto messages by the 
Houses. Then New Hampshire said (1784): ‘The Journals of 
the proceedings of both Houses of the General Court, shall be 
printed and published, immediately after every adjournment, 
or prorogation.’”’ Next Vermont decided (1786) that the votes 
and proceedings should be printed at the close of the session, 
“‘when one third of the members think it necessary.” 

The Articles of Confederation (1777) said the Congress of the 
United States should publish the Journal of their proceedings 
monthly, except such parts relating to treaties, alliances, or mili- 
tary operations as in their judgment required secrecy. 

Pinckney’s draft, the basis of the work of the Federal Con- 
vention, read: “Both Houses shall keep Journals of their pro- 
ceedings, and publish them, except on secret occasions.” The 
Committee on Detail changed this so that the Senate should 
keep a Journal only when ‘‘acting in a legislative capacity,” 
omitted the reference to secrecy, and said the publication should 
be ‘‘from time to time.”” Elbridge Gerry did not like the “legis- 
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lative capacity” provision, preferring that each House might ex- 
ercise its judgment in the matter of secrecy. The next day, with 
Sherman’s backing, he moved to insert, after “publish them,” 
the words, “except such as relate to treaties and military oper- 
ations,” but he was voted down, eight States to two. Ellsworth 
thought the clause objectionable in so many shapes that it would 
better be struck out altogether. ‘The Legislature will not fail to 
publish their proceedings from time to time. The people will call 
for it if it should be improperly omitted.” Wilson was stoutly 
against striking out and he prevailed. 

When the proposed Constitution was submitted to the States, 
one of the apprehensions was on this score, and the Virginia 
Convention proposed an amendment to require the publication 
of proceedings of Senate and House ‘‘at least once a year.” It 
was an idle fear. The new Congress at once provided for pub- 
lication of the Journal. The Senate resolution was that one hun- 
dred and twenty copies should be printed once a month for dis- 
tribution among the members, and since each member was to get 
but one on his own account, presumably it was intended that 
they should give out the others to the public. In the earlier his- 
tory of the House the Journal was published at frequent inter- 
vals and placed on the seats of the members. The custom of 
furnishing it in sheets was discontinued in 1872 and now the 
Journal is published at the end of each session. The daily publi- 
cation of the ‘‘Congressional Record” is presumed to meet the 
passing need. 

The example set by the Federal Constitution was followed by 
State after State until now all the Constitutions specifically 
direct the keeping of Journals, except that in New Hampshire 
and Vermont the result comes indirectly by provision for print- 
ing after the session, and in Massachusetts there has been no 
change from the original incidental reference to minutes and 
Journals. About three quarters cf the States order publication, 
but only Kentucky directs that it shall be daily. In more than 
half the States, however, daily publication is the practice, as it 
ought to be in all. Eight or nine Constitutions direct publication 
after adjournment, but that ought not to preclude daily publica- 
tion too. Vermont still requires a vote of a third of the members 
for publication; Connecticut, of one fifth. A resolution adopted 
by the Nebraska Legislature in 1913 (House Journal, 1348) com- 
plained that ‘‘Nebraska still maintains the old custom of keep- 
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ing a manuscript Journal, whose reading is uniformly dispensed 
with and whose contents are unknown until printed months after 
adjournment.” 

Daily printing ensures accuracy. Also it conduces greatly to 
the convenience of both the members and the public. One ac- 
customed to procedure where the daily Journal is always at 
hand under the member’s desk finds it hard to understand how 
any legislative body can forego its usefulness, and marvels that 
without it satisfactory work is ever done. 

Printing makes superfluous the daily reading of the Journal 
at the opening of the session. Why that waste of time has not 
long ago been everywhere dispensed with, is one of the mys- 
teries to grieve the practical man. Even the perfunctory reading 
of a few sentences here and there is so much loss. Hinds has 
pages of precedents relating to controversies the practice has 
caused in Congress. In the course of years of experience in the 
Massachusetts Legislature, so far as I can recall there was no— 
instance where harm came from leaving correction of the Jour- 
nal to the eyesight of members. The House rule requires that the 
Speaker shall examine the Journal daily, but if he does it, I sus- 
pect the perusal is most perfunctory. The Senate does not even 
bother to make such a requirement of its presiding officer. Errors 
in the Journal of either branch are of the rarest. 

The provision of the Federal Constitution excepting from pub- 
lication such parts of the Journal as may be adjudged to require 
secrecy, a provision kept there by a vote of six States to four, 
was in accord with the prevailing idea that matters of diplomacy, 
treaties, and the like ought not to be exposed to the vulgar gaze. 
It is an idea now much questioned and the happenings leading 
up to the World War make it doubtful if secret diplomacy in any 
form will hereafter be acceptable. More is to be said for absence 
of publicity in the matter of handling appointments to office, 
and those legislative bodies entrusted with that duty perhaps 
find useful protection in constitutional provisions. Nearly a 
score of States permit publication to be dispensed with when it 
is thought there is occasion for secrecy. Unless it be in Senates 
that confirm appointments, no legitimate occasion for secrecy 
ever arises in a State Legislature. Provisions permitting it are 
unwise and probably would not nowadays be accepted. 

Time was, however, when the right of secrecy was a preroga- 
tive precious to lawmaking assemblies, and in defense of it they 
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would go to great lengths. Only the importance of the right can ; 
condone the horrid happening that befell the Clerk of the Vir- 
ginia House of Burgesses when in 1624 the King’s Commission- 
ers to inquire into the affairs of the colony asked for the public 
records. “‘The Assembly refused to show them, albeit they were 
ready to answer questions propounded in a becoming temper. 
But the commissioners practised upon Sharpless (the Clerk of the 
House) and induced him to furnish them with a copy of the rec- 
ords, whereupon the Assembly condemned the said Sharpless to 
stand in the pillory and have half of one ear cut off.’”’ ! 

Another Virginia Clerk, Robert Beverley by name, got into 
trouble threescore years later. Because James II thought Bever- 
ley had chiefly occasioned and promoted the disputes and con- 
tests in the session of 1685, the King declared the miscreant ‘‘un- 
capable of any office or public employment within our colony of 
Virginia, and that he be prosecuted according to the utmost se- 
verity of the law for altering the records of the Assembly if you 
[the Governor] shall see cause.” ? 


EXPUNCTION AND CORRECTION 


Brrrer controversy of far-reaching political significance has at 
times sprung from the question of what a Journal should con- 
tain, the question coming on the expunction of some entry. The 
most notable instance in Parliament has been that due to the 
resolution of the House of Commons, February 17, 1769, ‘that 
John Wilkes, Esq., having been, in this session of Parliament, 
expelled the House, was and is incapable of being elected a mem- 
ber to serve in the present Parliament.” Forthwith it was moved 
that this be expunged from the Journals, “as being subversive of 
the rights of the whole body of electors of this Kingdom.”’ A res- 
olution to that effect was introduced every year until 1782, and 
then passed by a vote of nearly three to one. The procedure was 
dramatic. The Clerk at the table, in the presence of the whole 
House, which remained silent with all business suspended during 
the process, blotted out the obnoxious resolution letter by letter. 

A noteworthy instance of expunction appears in the Virginia 
House of Burgesses of the troublous times before the Revolution. 
In 1765 Patrick Henry moved a set of resolutions declaratory of 
the rights of the colonists, and his eloquence succeeded in car- 


1 John Fiske, Old Virginia.and Her Neighbours, 1, 232. 
3 Hening, Statutes at Large, 111, 41. 
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* rying the question by one or two votes. The next day, however, 
calmer judgment prevailing, it was voted to strike one of the res- 
olutions from the Journal. 

The question first vexed Congress in 1806, when John Quincy 
Adams presented in the Senate memorials for Samuel 8. Ogden 
and William S. Smith, praying for relief because of their treat- 
ment by the Judge of the District Court of New York. Leave to 
withdraw was voted after a rancorous debate, and then Senator 
Wright moved to expunge everything relating to the matter. 
The motion prevailing, Wright wanted even the record of it not 
to appear. Adams tells the story in his “ Diary” (1, 437 et sqq.). 
‘““Many of the other expungers,”’ he says, “were equally strenu- 
ous for this total suppression. And Smith of Maryland, the Pres- 
ident pro tem., in the most peremptory manner decided that the 
expunging vote should not appear. I then very shortly pointed 
out the danger of such a precedent, if a majority at any time 
could deface the records of the body. Mr. Pickering read the 
article of the Constitution requiring that Journals should be kept 
and that the Yeas and Nays, when required by one fifth, should 
be entered on the Journals. Mr. Tracy read a rule of the Senate 
that every vote of the Senate should be entered in the Journals. 
Wright still insisted that the expunging vote should not appear. 
The article of the Constitution, he said, referred only to the legis- 
lative proceedings of the Senate. Smith, however, the President 
pro tem., could not hold out with Wright. He first staggered, 
said he was in doubt, and wished the sense of the Senate on the 
subject; and finally came round completely, and declared that 
it could not be helped — the vote must stand. Wright still in- 
sisted. Smith again declared it must be so — the vote must ap- 
pear upon the Journals; and it would be very proper that it 
should appear. Upon which Wright declared himself perfectly 
satisfied.” 

A score of years later the Senate was to be the scene of the 
most notable of the contests over the matter. It rose over the 
record of a censure passed on President Jackson by the Senate 
March 28, 1834, after an almost continuous debate of three 
months. As adopted the resolution read: ‘Resolved, That the 
President, in the late executive proceedings, in relation to the 
public revenue, has assumed upon himself authority and power 
not conferred by the Constitution and laws, but in derogation of 
both.” With the subject-matter of the controversy it is not nec- 
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essary here to concern ourselves beyond explaining that the of- 
fense of the President, in the eyes of a majority of the Senate, 
was his dismissal of the Secretary of the Treasury because he 
would not remove the public funds from the bank of the United 
States, and the appointment of a successor to effect such re- 
moval. The censure angered Jackson to the point of sending to 
the Senate, April 17, a long formal “protest,” which he de- 
manded should be entered on its Journal. Another month was 
consumed in debating whether or not to comply with his de- 
mand, the result being resolutions, of which the last two contain 
the substance: 

“Resolved, That the aforesaid protest is a breach of the privi- 
leges of the Senate, and that it be not entered on the Journal. 

“Resolved, That the President of the United States has no 
right to send a protest to the Senate against any of its proceed- 
ings.” 

Benton, Jackson’s warmest champion in the Senate, at once 
began a campaign to secure the expunging of the resolution of 
censure, and pursued it indefatigably until he triumphed, Janu- 
ary 16, 1837. The story of the acrimonious contest may be read 
in any of the histories of the period, or the biographies of the 
statesmen who took part — Webster, Clay, Calhoun, Benton, 
and the rest. As far as the legislative phase goes, the argument 
against expunging may be summed up with the declaration of 
Calhoun, the best logician of them all: ‘No one, not blinded by 
party zeal, can possibly be insensible that the measure proposed 
is a violation of the Constitution. The Constitution requires the 
Senate to keep a Journal; this resolution goes to expunge the 
Journal. If you may expunge a part, you may expunge the 
whole; and if it is expunged, how is it kept? The Constitution 
says it shall be kept; this resolution says it shall be destroyed. 
It does the very thing which the Constitution says shall not be 
done. That is the argument, the whole argument. There is none 
other.”’ 

The force of the argument is palpable. Unbiased by prejudice, 
outside the sway of partisan emotion, any man would at first say 
that a Journal is not to concern itself with the circumstances, 
but is to be simply a truthful record of happenings. A record is 
a record, whether made by a pen or a sensitized plate or a wax 
cylinder. Benton, therefore, had the task of showing why a rec- 
ord should not be a record. Whether one accepts his logic or not, 
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it has technical interest. The foundation of his argument was 
that matter had been put on the Journal which should not have 
gone there. He denied the authority of the Senate to pass the 
resolution of censure; and he affirmed that it was unjust, and 
contrary to the truth, as well as contrary to law. He denied that 
to expunge meant to destroy and to prevent the expunged part 
from being known in the future. The matter expunged is incor- 
porated in the expunging resolution, and lives as long as that 
lives. The only effect of the expurgation is to express, in the 
most emphatic manner, that such matter ought never to have 
been put in the Journal. 

The victorious Benton afterward described what took place 
when he had triumphed over his enemies: ‘‘ The Secretary there- 
upon produced the original manuscript Journal of the Senate, 
and opening at the page which contained the condemnatory sen- 
tence of March 28, 1834, proceeded in open Senate to draw a 
square of broad black lines around the sentence, and to write 
across its face in strong letters these words: ‘Expunged by order 
of the Senate, this 16th day of March, 1837.’ Up to this moment 
the crowd in the great circular gallery, looking down upon the 
Senate, though sullen and menacing in their looks, had made no 
manifestation of feeling. When the Secretary began to perform 
the expunging process, instantly a storm of hisses, groans, and 
vociferations arose. The presiding officer promptly gave the or- 
der to clear the gallery. Mr. Benton opposed the order, saying: 
‘T hope the galleries will not be cleared, as many innocent persons 
will be excluded, who have been guilty of no violation of order. 
Let the ruffians who have made the disturbance alone be pun- 
ished; let them be apprehended.’ The ringleader was seized and 
brought to the bar. This sudden example intimidated the rest; 
and the expunging process was performed in quiet. The gratifica- 
tion of General Jackson was extreme. That expurgation! it was 
the ‘crowning mercy’ of his civil, as New Orleans had been of his 
military life!’’ } 

Henry Clay, however, felt no gratification. The next day he 
wrote to one of his friends: “‘T shall hail with the greatest pleas- 
ure the occurrence of circumstances which will admit of my res- 
ignation without dishonor to myself. The Senate is no longer a 
place for a decent man. Yesterday Benton’s expunging resolu- 
tion passed, 24 to 19.” And to another: ‘I shall escape from it 

1 Thirty Years’ View, 1, 730. 
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[the Senate] as soon as I decently can, with the same pleasure 
that one would fly from a charnel-house.” ! 

Had the motion to expunge come up in the lower branch, it 
could not have prevailed if precedent were to be followed, for in 
1810 Speaker Varnum had held that unanimous consent was nec- 
essary to expunge a vote from the Journal. The same ground 
was taken by the presiding officer of the Pennsylvania House of 
Representatives of 1832-33. Since then rulings by Speakers of 
the National House seem to have established that correct record 
of what took place may not be expunged, save of course by unan- 
imous consent, which permits anything. In point of fact many 
things have been omitted from the Record and Journal by unan- 
imous consent. 

The record of a resolution offered in the Massachusetts House 
March 4, 1918, was ordered to be expunged. It criticized the 
United States Senators from Massachusetts for their course in 
relation to the conduct of the war, and in its place was substi- 
tuted a vote of commendation for that course, by 194 to 3. On 
the motion to expunge there was no division, and the propriety 
of expunging was not questioned. At the close of the session of 
1919 censure of a member made earlier in the session was ex- 
punged. 

The correction of Journals is, of course, quite another matter. 
Besides unintended errors, there have been those of sinister pur- 
port to guard against ever since there were such things as records. 
When Julius Cesar as Consul had directed that the proceedings 
of the Roman Senate should be published, together with the acts 
of the popular assemblies and the principal events of the day, in 
his acta diurna or Journal of the city, he himself, and after him 
the Antonines, scandalously falsified the reports, and even affixed 
to their decrees the names of absent Senators, to give them more 
weight. The practice has not died out. In State Legislatures 
where the custom of short or omnibus roll-calls prevails, it is 
common for recording clerks to enter the names of members as 
voting for measures, unless expressly notified to the contrary. 
Such a practice seems incredible to one personally familiar with 
only the Massachusetts Legislature, where no clerk would ever 
dream of daring such a thing. No language in reprehending it 
would be too strong. 

That the Journal shall be accurate in this particular becomes 

1 Schurz, Henry Clay, 11, 106. 
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a matter of grave importance when the validity of legislation is 
questioned in the courts of those States that require the Yeas and 
Nays to be entered on the Journal in the case of the final passage 
of every bill. Sucha provision is in part designed to furnish definite 
and conclusive evidence whether or not the bill has been passed 
by the requisite majority. It was held in Spangler v. Jacoby, 14 
Ill. 297 (1853), that the office of the Journal is to record the pro- 
ceedings of the House and authenticate and preserve the same. 
“Tt must appear on the face of the Journal that the bill passed 
by a constitutional majority. These directions are clearly im- 
perative. They are expressly enjoined by the fundamental law 
and cannot be dispensed with by the Legislature.” 

It is the final record that constitutes the Journal. In 1917 the 
Secretary of the Arkansas Senate failed to incorporate in his 
Journal the record of the Yea and Nay vote on the passage of a 
certain bill. By testimony it was shown that the minutes of the 
Journal Clerk contained the list, but the court thought this could 
not suffice and so held the bill not properly passed and therefore 
invalid. The court declared that the framers of the Constitu- 
tion meant by the term ‘Journal’? a permanent record. The 
daily minutes are merely temporary and do not constitute a 
part of the permanent record. ! 

The courts have consistently given to the Journals authority 
controlling as to prior happenings. In State v. Mead, 71 Mo. 
266 (1879), it was held that in the absence of protest ‘noted 
upon the Journal”’ the presumption was in favor of right and not 
wrong. The same ground was taken in State v. Field, 119 Mo. 
593 (1893), and in McCaffery v. Mason, 155 Mo. 486 (1899). In 
Attorney-General v. Rice, 64 Mich. 385 (1887), parol proof that 
a skeleton bill had been used to evade the Constitution was de- 
clared unavailing because — “‘The testimony of an individual 
could not be received to contradict a statute, and, if not, why re- 
ceive it to contradict an entry upon the Journal?”’ The Michi- 
gan court went on to refuse even recognition to an admission on 

the pleadings that no bill was ever introduced, but that the title 

was endorsed upon a blank piece of paper and put in. ‘Courts 

do not allow parties to stipulate or agree, or admit by pleadings, 

that a statute was not properly or constitutionally passed by the 

Legislature. If the Constitution has not been complied with in 

the passage of an act, that fact must be shown by the printed 
‘ Niven v. Road Imp. Dist. No. 14, 132 Ark. 240 (1918). 
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Journals, or the certificate of the Secretary of State, the custo- 
dian of legislative proceedings. Such facts cannot rest in parol.” 

This, it will be seen, left uncertain the further question of 
whether the Journals or the certificate of the Secretary of State 
shall prevail in case of discrepancy. In State ex rel. Attorney- 
General v. Green, 36 Fla. 154 (1895), Chief Justice Mabry set 
forth the situation. ‘There are,” he said, ‘two conflicting views 
held by the decisions on the subject. Under constitutional re- 
quirements that Journals of the proceedings of the legislative 
bodies shall be kept and published, it has been held in many de- 
cisions that where the Journal entries, as to the legislative pro- 
ceedings, are explicit, and conflict with legislative acts regularly 
authenticated, the Journals are superior, and the courts will be 
governed by them as to matters clearly, explicitly, and affirma- 
tively stated therein. The other view, maintained by high au- 
thority, is that the legislative act itself embodied in a bill en- 
grossed and enrolled, and bearing the proper official signatures, 
is of higher dignity than the Journals, and will override them. 
This court has placed itself on the side of those maintaining the 
view first stated.” 

As typical of the doctrine that certification is the test may 
be cited Kilgore v. Magee, 85 Pa. 401 (1877), in which the court 
said: ‘In regard to the passage of the law and the alleged dis- 
regard of the forms of legislation required by the Constitution, 
we think the subject is not within the pale of judicial inquiry. 
So far as the duty and the consciences of the members of the 
Legislature are involved, the law is mandatory. They are bound 
by their oaths to obey the constitutional mode of proceeding, 
and any intentional disregard is a breach of duty and a violation 
of their oaths. But when a law has been passed and approved 
and certified in due form, it is no part of the duty of the judiciary 
to go behind the law as duly certified to inquire into the observ- 
ance of form in its passage.” 

When Congress enacted the tariff law of 1890, it developed 
that a section of the bill as it finally passed was not in the bill 
authenticated by the signatures of the presiding officers of the 
respective Houses and approved by the President. For this rea- 
son the plaintiff in Field v. Clark, 143 U.S. 649, a most impor- 
tant suit, averred the whole law was to be deemed an absolute 
nullity. The contention was that it could not be regarded as law 
if the Journal of either House failed to show that it passed in the 
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precise form in which it was signed by the presiding officers and 
approved by the President. The court, however, by Justice Har- 
lan, held it was not competent to show from the Journals that the 
act did not pass in the precise form in which it was signed. The 
authentication is complete and unimpeachable. A large number 
of like decisions by State courts were cited. In Harwood v. Went- 
worth, 162 U.S. 547 (1896), Harlan, J., this was considered, af- 
firmed, and applied as decisive of the case. 

On the other hand, the New Hampshire Supreme Court in 
1858 gave an opinion (85 N.H. 379) to the effect that an act 
was not a law, though signed by Speaker and President, and ap- 
proved by the Governor, because it did not appear that an 
amendment made by the Senate had been concurred in by the 
House. 


CHAPTER XXIV 
THE WORDING OF LAWS 


From time immemorial there has been ground for the constant 
complaint of the wording of laws. Let no man suppose the fault- 
finding is anything new. Examine the dealings between the 
American colonies and the mother country, and you will find 
that your forefathers were as much criticized as you are. The 
very first laws enacted by a lawmaking body in America, those 
of the Virginia Assembly of 1619, sent to England for approval 
as was to be the common course with colonial legislation, were 
there regarded as “‘ judiciously carried, but exceeding intricate.” ! 

Trouble continued. In some cases acts were so carelessly 
framed that they were in parts inconsistent or unintelligible. 
The King’s counsel reported, for example, that a Massachusetts 
law making lands and tenements liable for the payment of debts, 
was so unhappily worded that he could not see how, “by any 
construction whatever, it could effect the end proposed by it.” ? 
The Board complained that definitions of crime were too gen- 
eral, and found fault with such phrases as ‘Devilish Practice,” 
or ‘‘playing at cards, dice, lotteries or such like.”” A New Jersey 
act imposed capital punishment upon counterfeiters of foreign 
coin that was “‘ by common consent”’ passed as full satisfaction 
of debts. Criminal statutes often contained no clauses making 
premeditation or intent essential to conviction, and it was 
pointed out that they afforded judges an undue discretion, lia- 
ble to arbitrary extension and abuse. 

Bad lawmaking was even thought by the authors of ‘The 
Federalist’’ to be one of the reasons justifying the forming of the 
Nation. ‘It may be affirmed, on the best grounds,” said Hamil- 
ton or Madison in No. 62, “that no small share of the present em- 
barrassments of America is to be charged on the blunders of our 
governments; and that these have proceeded from the heads 
rather than the hearts of most of the authors of them. What in- 
deed are all the repealing, explaining, and amending laws, which 


1 J, E. Cooke, Virginia, 117. 
2B. B. Russell, The Review of the Am. Colonial Legislation by the King in 
Council, Col. Univ. Studies, uxrv, 143, 144. 
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fill and disgrace our numerous codes, but so many monuments of 
deficient wisdom; so many impeachments exhibited by each suc- 
ceeding against each preceding session; so many admonitions to 
the people, of the value of those aids which may be expected 
from a well-constituted Senate?” 
Do not suppose either that the complaints have been confined 
to the lawmaking of our own country, or that the occasion for 
them has anything peculiar to our situation or institutions. The 
most vigorous criticism we can show may be matched by opin- 
ions of English writers concerning the work of Parliament itself. 
For example, read what Townsend, in his “‘ History of the House 
of Commons”’ (p. 380 e¢ sqq.), quotes from an amusing pamphlet 
entitled “The Division of Labour,” which must have been 
printed in 1828 or soon after. The author said of Parliament: 
“The products of its deliberative wisdom, of its legislative skill, 
are turned out in a very unworkmanlike and defective manner. 
Acts are designated as futile, trumpery, unintelligible, so abound- 
ing in errors of grammar even, that the very printer puts sic in 
the margin. The highest legal authorities speak of them as acts 
ill-penned, inadequate to their purpose, so loosely worded that no 
proceedings could be instituted under them — passed in igno- 
rance of the practice they tried to improve. Any attempt of the 
unlearned public to understand the statutes is like an endeavour 
to interpret a Runic inscription. We have pitiful legislation 
about muffin plates, twigs for hoops, newsmen’s horns. ‘There 
are faggot acts, binding together matters between which there 
exists not one particle of affinity or relation. This pot-pourrt 
inode of legislating is not the exclusive charactcristic of past 
times. Many acts are even now passed in one session only to be 
repealed in the next. To alter, to amend, and to explain, appear 
to be the terms in which our legislators most delight.” 
A curious collection could be made of the blind, misleading, in- 
' consistent, or ridiculous provisions that have been put into the 
statutes even in our day, when intelligence and learning are sup- 
posed to be so much more common than ever before. Let it suf- 
fice here, by way of illustration, to repeat some of the things told 
to the Governor’s Conference of 1913 by Governor Hodges, of 
Kansas, about lawmaking in his State. He cited the law govern- 
ing the inspection of hotels and lodging-houses with this man- 
date: “All carpets and equipment used in offices and sleeping- 
rooms, including walls and ceilings, must be well plastered.” For 
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six years there stood on the statute books, as part of the law reg- 
ulating automobile traffic, a provision beginning: ‘Nothing in 
this section shall be construed as in any way preventing, ob- 
structing, impeding, embarrassing, or in any other manner or 
form, infringing upon the prerogative of any political chauffeur, 
to run an automobilious bandwagon at any rate he sees fit, com- 
patible with the safety of the occupants thereof.” The jest went 
on with six or eight more lines of nonsense. ‘‘ Notwithstanding 
the fact that my executive clerk and the Attorney-General did 
their best to scrutinize all the bills, chapters 177 and 178, and 
chapters 174 and 175, respectively, are duplicates. Chapter 75 
of the Laws of 1911 was repealed three times. ... Chapter 318 
of the Laws of 1913 was immediately amended by Chapter 319 
of the Laws of 1913. Chapter 82 of the Laws of 1911 was re- 
pealed by section 7 of chapter 89 of the Laws of 1913, and after 
being repealed was then amended and repealed by chapter 108 
of the Laws of 1913.” 

For proof of the failure to express the legislative will accurately 
and adequately, examine almost any volume of law reports, more 
fruitfully one of cases adjudicated in the newer States. For in- 
stance, volume 90 of the Pacific Reporter, containing about one 
thousand opinions of Supreme and Appellate courts in cases de- 
cided in thirteen Western States within two months of 1907, 
shows 416 cases in which the construction of statutes or Constitu- 
tions was involved.! 

Criticism does not spare lawmaking bodies expected to have 
higher standards of workmanship than those of some of the 
younger Legislatures. Thus F. J. Stimson, thorough student of 
statute law, castigates even the product of Congress. He cites, 
as ‘‘perhaps the most horrible example of slovenliness, bad form, 
and contradiction of all”’ the Statutes of the United States, that 
which he calls the most important, the amended Interstate Com- 
merce Act, known as ‘“‘the Hepburn Act.” This wonderful prod- 
uct of compromise, he points out, begins with an amendment to 
itself. It does not tell you how much of the prior law was re- 
pealed, except upon a careful scrutiny which only paid lawyers 
are willing to give. To the old Interstate Commerce Act of 1887, 
quoted substantially in full, it adds a mass of other provisions, 
some of which are in pari materia, some not; some contradictory 


1 Ernest Bruncken, ‘‘ Defective Methods of Legislation,’ Am. Pol. Science 
Review, May. 1909. 
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and some mere repetitions. It amends acts by later acts and, be- 
fore they have gone into effect, wipes them out by substitutions. 
It hitches on extraneous matters and it amends past legislation 
by mere inference. Like a hornet it stings in the end, where revo- 
lutionary changes are introduced by altering or adding a word 
or two in sections a page long, and it ends with the cheerful but 
too usual statement that “all laws or parts of laws in conflict 
with provisions of this act are hereby repealed.” As a result no 
one can honestly say he is sure he understands it, any more than 
any serious lawyer can be certain that its important provisions 
are any one of them constitutional. And that huge statute with 
sections numbered 1, 2, 5, 16, 16a, etc., with amendments added 
and substituted, amended and unamended, is contained in twen- 
ty-seven closely printed pages. “‘I venture to assert boldly that 
any competent lawyer who is also a good parliamentary drafts- 
man could put those twenty-seven pages of obscurity into four 
pages, at most, of lucidity, with two days’ honest work. By how 
little wisdom the world is governed! And how little the represen- 
tatives of the people care for the litigation or trouble or expense 
that their own slovenliness causes the people! For the necessity 
of political compromise is no excuse for this.” 1 As an instance 
of what can be accomplished by skill in condensation, Mr. Stim- 
son teils of a Massachusetts chapter to protect the public against 
personal injuries caused by insolvent railway and street-railway 
companies. He says this was drawn up by a good lawyer, and 
contained between twenty and thirty sections, or about three 
pages of print. It was brought to another lawyer, certainly no 
better lawyer, but a legislative expert, who got all that was de- 
sired into one section of five lines.? 

Sometimes inadequate statutes are deliberately perpetrated. 
A famous instance of this is the Sherman Anti-Trust Law. Sena- 
tor Hoar, who was largely responsible for that far-reaching meas- 
ure, in telling the story of it in his “Autobiography” (1, 364), 
admits that it was expected the general phrase, ‘agreements in 
restraint of trade,” which in the event made so much trouble, 
would be construed by the court, resulting in the growth of a 
body of decisions that would enable Congress to make such 
amendments as might be found by experience necessary. 

It may be a question whether such intentional and avowed re- 
fusal to anticipate difficulties is more or less excusable than pro- 

1 Popular Lawmaking, 361, 362. 2 Tbid., 357. 
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vision ignorantly or carelessly made without prevision. Of 
course it is the duty of the lawmaker to look as far into the future 
as he can, and he has no right to neglect the possibility that what 
he formulates will create conditions, perhaps develop a body of 
evils, which it will be hard to reform; but much may be pardoned 
by reason of the difficulty of foresight. Probably it would be un- 
charitable to blame the man who put into the Massachusetts 
Charter of 1691 a single word that has caused most serious trou- 
ble, has vexed courts and lawmakers now for many years, and 
has in some measure affected the fortunes of countless men. It 
may have been simply as a rhetorical flourish that some verbose 
clerk put the word ‘‘proportionable”’ into the description of the 
power given to the General Court — ‘‘to impose and leavy pro- 
portionable and reasonable Assessments Rates and Taxes upon 
the Estates and Persons,” etc. Changed to “‘proportional’’ when 
John Adams copied the clause into the Constitution of 1780, that 
word has now for half a century stood in the way of adequately 
revising the taxation system to meet modern conditions brought 
about by the development of corporations and the enormous 
growth of intangible property. 

Samuel J. Tilden brought to the notice of the New York Con- 
stitutional Convention of 1867 a striking instance of how thought- 
lessness, stupidity, or blunder may be perpetuated and its influ- 
ence may spread. Said he: “It happened to me in the Conven- 
tion of 1846 that an article on corporations had been balloted 
to and fro without coming to a result satisfactory to anybody; 
and it was sent to a select committee of which I was chairman. 
That committee decided on the adoption of one provision that I _ 
was unable at that time to understand. I reported it as they or- 
dered, and it became a part of the fundamental law. A short time 
after that I was passing through Albany, and I heard a very curi- 
ous discussion in the Senate as to the meaning of that provision. 
On my returning to New York I met the author of it, and found 
him as much puzzled as the Senate had been or as I had been. 
But, sir, that article, clause for clause, word for word, letter for 
letter stands in the Constitutions of seven different States of 
the Union.” 

There are scores of reasons why laws are badly drawn. These 
may concern the content, the technique, or the conditions of en- 
actment. 

In matter of content the defect may frequently be traced to 
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the want of basic principle. For example, a law regulating di- 
vorce may fail because written without regard to the fundamen- 
tal cause for protecting the marriage contract. Lacking a com- 
mon foundation of principle, laws that should be related prove 
inharmonious. Striking illustration of this appears in the crimi- 
nal code. Penologists, moralists, philanthropists, physicians, 
philosophers differ widely about the purpose behind the treat- 
ment of crime and criminals. Some emphasize punishment, ret- 
ribution, vengeance; others approach from the direction of ab- 
normality, cure, reform. No agreement as to what justice may be 
furnishes a common starting-point. Of course there follow wide 
variations of penalties, often inconsistent, usually unsympa- 
thetic. The attempt to make the punishment fit the crime, 
though less scandalous than it was one or two centuries ago, 
remains abortive. 

Penalties also bring trouble from the side of enforcement. A 
conspicuous example of neglect to take this into account may be 
found in the American laws relating to corrupt practices in elec- 
tions. Almost completely do they fail to provide a sufficient 
motive for enforcement. No individual, no party, gains by ex- 
posing the culprit. The result is a mass of regulations and prohi- 
bitions that fall far short of their purpose and chiefly end in 
burdening the conscientious candidate while causing little incon- 
venience and no serious damage to the rascal. 

Discord is often due to sheer ignorance. Few men master the 
whole huge bulk of statutory law or keep closely enough in touch 
with changes to let them be sure that the new enactment with 
which they are concerned does not conflict with something al- 
ready in force that ought not to be touched and that there was 
no intention to touch. 

Ignorance of the future is every man’s lot. The inability to 
foresee changing conditions may speedily make ridiculous a law 
that seemed reasonable enough when enacted. This has brought 
scorn to measures springing from coal famines, food shortages, 
epidemics. The slower changes wrought by time in customs and 
habits presently expose to odium much of sumptuary legislation. 
More blameworthy are laws that have effects unexpected be- 
cause reasonable probabilities have not been studied. Every en- 
actment disturbs status. What helps one man hurts another. 
In the eagerness for benefit, perhaps no thought is given to injury, 
and rank injustice that should have been palpable may follow. 
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This danger marks the distinction between common law and 
statute law. Courts adjudicate; legislatures anticipate. The 
court applies a specific rule to a concrete case; the legislative 
body, in enacting general laws, creates an abstract rule for cases 
yet to come. General legislation is a priori, and every logician 
knows what trouble that implies. Few things are harder than to 
anticipate wisely or completely. Could all the possible applica- 
tions of any general rule of law be foreseen, courts and judges 
would have little to do. 

Sometimes the failure of legislators to look ahead gives to the 
beneficiaries of special legislation opportunity never intended. 
Such was the case with what has been called the first “joker” in 
an American statute. The chances are that in the course of well- 
nigh two centuries of lawmaking on this continent, shrewd men 
had occasionally accomplished the same sort of thing that Aaron 
Burr achieved when in 1799 he introduced in the Legislature of 
New York a bill for supplying the city of New York with water, 
but very likely nothing before approached this bill in result, for 
it authorized Burr’s company to employ surplus capital ‘‘in the 
purchase of public or other stock or in any other monied transac- 
tions,” by reason of which it is said a New York bank is still 
doing business. 

For the most part, however, the problem of special legislation 
differs from that of general legislation. Special legislation is anal- 
ogous to the equity jurisdiction of the courts, and results in bad 
laws because a numerous assembly is by its composition and con- 
ditions likely to be unfitted for dispensing mercy with justice. A 
special law is an exception to a general rule, and legislatures are 
much better qualified to make the rule than to make the excep- 
tion. 

Technique furnishes the most common occasion for criticism. 
Here the blame is often to be laid at the door of language. The 
inadequacy, the inaccuracy, the indefiniteness of words should 
palliate many an offense of the lawmakers. Remember that the 
courts have restated the fundamental principles of the common 
law thousands of times without finding phraseology adequate to 
every exigency. As for inaccuracy, bear in mind that words are 
but symbols. How can you know that they symbolize the very 
same thing to any two human beings? Ask yourself why you are 
sure that “yellow’’ conveys the same idea to your neighbor as to 
yourself. Ina law library you may find thick volumes that contain 
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nothing but the judicial constructions that have been given to 
words and phrases. Few indeed are the men who master even 
the definitions that have chanced to puzzle the courts, to say 
nothing of the vast aggregate of symbols to be found in the latest 
dictionary. 

With the combination of these symbols into sentences for the 
purpose of conveying thought begins the most difficult and deli- 
cate of arts. Here the best educated and most intelligent of men 
show an infinite diversity of practice. Is it, then, a matter of as- 
tonishment that men of but ordinary capacity and training, who 
prevail in legislative halls, should flounder and blunder? Rather 
is it not the remarkable thing that they so seldom make seri- 
ous trouble by their inaccuracies in the use of an instrument 
that at best is sadly imperfect? Have mercy on them when you 
recall what has sprung from the uncertainties of the most mo- 
mentous body of laws and precepts and doctrines the world has 
ever known, Holy Writ itself. Recall the persecutions, the mar- 
tyrdoms, the wars, the endless strife of sects, the quarrels, the 
fanaticisms, the countless arguments, sermons, pamphlets, books, 
that have sprung from differences of opinion as to the meaning 
of the sentences of the Bible. Or turning to what we more com- 
monly think of as law, find yourself confronted by the prospect 
of days on days of study if you would master all the controversy 
produced by a single enactment, the Statute of Frauds, although 
it was framed by one of the greatest lawyers that ever lived. And 
if vou are still unmollified, take up all the decisions of the courts 
that have been required to interpret that great document, the 
Constitution of the United States, wonderful for simplicity, 
brevity, clarity, and yet perpetual source of uncertainty. 

Note that our difficulties with the Constitution are not because 
of its brevity and simplicity, but in spite of them. Prolixity is 
the baneful characteristic of many laws, and the blame for this 
attaches to past generations. In the days when draftsmen and 
copyists were paid by the number of words, the legal profession 
developed a redundant phraseology that still obsesses and 
plagues. Along with it we Anglo-Saxons have inherited a tend- 
ency to elaborate our laws dangerously in matter of detail. In 
the attempt to anticipate all contingencies and with a reluctance 
to leave anything to administrative interpretation, we minutely 
specify toastupid degree. For example, a teachers’ retirement and 
pension system was created in Massachusetts a few years ago by a 
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law plentifully supplied with administrative provisions, according 
to custom. The law was very carefully drawn, probably as near 
perfection as lawmakers often reach. Yet the Board for its ad- 
ministration, of which I may speak from the personal knowledge 
given by membership, at nearly every meeting for many months 
found some detail where the law might have been happier. In 
private business it is held to be the wise course to employ a com- 
petent man, tell him what is to be done, and for the most part 
leave him alone to do it as he thinks best. It would often be far 
better in public business to lay down purposes and leave methods 
to administrative officials. Apparently the assumption now is 
that those who are to apply and enforce our laws are dolts or 
knaves, incapable of exercising sound discretion and likely to 
oppress. 

Many embarrassments come from restrictions never contem- 
plated that are imposed by phrases relatively unimportant. Our 
Constitutions, our statutes, our by-laws (both public and private, 
as of corporations, and all sorts of organizations), abound in 
trouble-making language, often thrown in because it sounds well, 
often copied without thought of difference in conditions, sure 
sooner or later to hamper and harass, without benefit. Also we 
becloud our mandates by an artificiality of language that con- 
fuses the ordinary citizen, unfamiliar with legal terminology. 
Plain, simple, concise statement is avoided. Long, involved sen- 
tences make a maze in which the inexpert get lost, and even the 
trained lawyer may find himself bewildered. Mr. Justice Ste- 
phen, speaking from his own experience, for he had many occa- 
sions to draft acts of Parliament, observed of such acts that, al- 
though they may be easy to understand, people continually try 
to misunderstand them. Therefore it is not enough to attain to 
a degree of precision that a person reading in good faith can un- 
derstand; but it is necessary to attain, if possible, to a degree of 
precision that a person reading in bad faith cannot misunder- 
stand. It is all the better if he cannot pretend to misunderstand.! 

With such difficulties and dangers besetting the path of the 
lawmaker, it ought not to be matter of marvel that no better re- 
sults in point of workmanship come from the labors of American 
legislative assemblies, made up as they are for the most part 
with few members having any technical training in this intricate 
art, yet with many members so supremely confident of their 

1 Lord Thring, Practical Legislation, 9. 
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capacities that but very slowly and reluctantly do they consent 
to make use of expert help. 

Furthermore, account must be taken of the fact that expert 
help is not yet easily to be had, for we have only begun to de- 
velop a science of statute law. Much remains to be done before 
we can confidently count on an abundant supply of specialists 
in this field, competent to advise and guide. 

Finally in way of excuse for bad laws it is fair to urge the ham- 
pering conditions under which all our laws are enacted. The 
overwhelming volume of business poured into our legislative 
halls compels haste that makes the best work impossible. Other 
occasion for disastrous hurry is to be found in the limitation of 
the length of sessions, by Constitution or custom, or as the in- 
evitable corollary of under-payment of members. Then, too, the 
very nature of a numerous assembly made up of partisans com- 
pels sacrifices that are inconsistent with perfection. This ap- 
pears in even so eminent a body as the House of Commons. 
Bryce tells us the facilities that Parliamentary procedure there 
affords for delaying the progress of bills are so ample, not to say 
profuse, that the practice has grown up of drafting bills, not in 
the form most scientifically appropriate, but in that form which 
makes it easiest for them to be carried through under the fire of 
debate.! 

The same necessities appear in every American legislative 
assembly. He who has a keen sense of the proprieties must again 
and again stifle his conscience, yield non-essentials, consent to 
minor imperfections, for the sake of achieving the vital result. 
Compromise is of the essence of legislation and compromise is not 
scientific. Particularly damaging is the power of amendment. Its 
impulsive, heedless, or hostile use is so easy that many and many 
an admirable bill gets woefully marred in the course of passage. 
The authors fully realize the damage, but they are forced to 
concede something in order to get anything. Until in this re- 
spect parliamentary procedure is perfected, disfigured laws will 
abound. 

It is with a legislative assembly as with a newspaper. Every- 
body not a newspaper man is astonished that the newspaper con- 
tains so many errors. Every newspaper man is astonished that 
it contains so few errors. Given boundless opportunity for error, 
some percentage of it is inevitable. So ne who knows lawmaking 

1 Srudies in Jurisprudence, 736. 
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bodies from the inside marvels at the comparative excellence of 
their product. 


Laws ABOUT LAWMAKING 


Laws have not escaped laws. In the attempt to reach by statute 
everything that does harm, the lawmakers have undertaken to 
regulate lawmaking. This is no modern development. The an- 
cient Romans may have begun it. The Lex Licinia, the Lex Li- 
butia, the Lex Cecilia Didia tried to ensure that the law should 
not unintentionally contain any particular personal privileges, 
or weaken the force of former law, or be crowded with multi- 
farious matter. Therefore, if our own times have seen much ef- 
fort in this field, it has at any rate been no more than an exten- 
sion of theory familiar in an age when legislation was a science 
cultivated with care and refinement.! 

Of course rules meant to secure orderly processes are normal 
and defensible. When going beyond this and aiming at the pre- 
vention of evils, they run the chance, common to all restrictive 
legislation, of doing more harm than good. Of this a conspicuous 
instance is to be found in the provisions about titles. 

Originally titles of acts were of no consequence. They were not 
used at all for more than two hundred years after Parliament 
began making laws. The acts of each session were not set off 
with separate headings of description, but were strung together 
as chapters of one statute. Early in the reign of Henry VIII be- 
gan the present practice of giving to each chapter a distinct title. 
In the eyes of the law this was not deemed a part of the chapter. 
Lord Holt said that the title was no more a part of the act than 
the title of a book is part of a book. So the courts relegated titles 
to the limbo of superfluity. They justified themselves on the 
ground that the title was framed by the Clerk at the outset, or by 
the judges after the receipt of the King’s answer to the petition, 
and was meant only as a convenient mode of reference. In Eng- 
land it is still the case that the title may serve in judicial pro- 
ceedings to throw light on the intent of the lawmakers if the body 
of the statute is not clear; but if there is no ambiguity in the body 
of the statute, the title cannot control 

Such was the understanding in this country also until consti- 
tutional provisions about titles became common. These had 
their origin in the damage done by reliance on titles in the course 

1 James Kent, Commentaries on American Law, 1, 238, note. 
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of legislative procedure. Sometimes the title deceived the legis- 
lators themselves, too busy to scan carefully a measure coming 
from a committee favored with over-much confidence. More 
often the harm came from deceit of the public, lulled by an ap- 
parently harmless title that in reality hid something obnoxious 
or iniquitous. It was an episode of this sort that caused Georgia 
- to take the lead in constitutional precaution. At the time of the 
- Yazoo frauds, the act under which millions of acres of State 
lands were sold for about a cent and a half an acre, was entitled 
‘“‘An Act for the Payment of the late State Troops,” with a dec- 
laration of the right of the State to all its unappropriated terri- 
tory ‘for the protection and support of its frontier settlements.” 
In their righteous indignation over the shameless way in which 
they had been betrayed, the people of Georgia proceeded, in 
1798, to put into their Constitution a stipulation that no law or 
ordinance should pass ‘‘containing any matter different from 
what is expressed in the title thereof.” 

No other State had so drastic a lesson as to the need of honest 
titles, and not for many years did the volume of petty chicanery 
get big enough to call for widespread attention. It must have 
become of consequence by 1844, for New Jersey, in the well-con- 
sidered revision of her Constitution then made, recognized it 
when striking with one blow at log-rolling, riders, and decep- 
tion, saying: ‘To avoid improper influences which may result 
from intermixing in one and the same act such things as have no 
proper relation to each other, every law shall embrace but one 
object, and that shall be expressed in its title.” The advantage 
of this has so impressed itself on the States since then revising 
Constitutions or writing them anew that now only eight States, 
those of New England with North Carolina and Arkansas, re- 
main without provision on the subject. Again one is impressed 
with the good fortune of New England in being able by the force 
of custom and self-respect to avoid occasion for constitutional 
prohibitions, and it is a pleasure to include North Carolina and 
Arkansas in the inference. 

Not all the prohibiting States have gone so far as New Jersey. 
New York, in 1846, restricted the provision to private or local 
bills, and Wisconsin, in 1848, followed that example. Had the 
Constitution recommended by the New York Convention of 
1867 been adopted, this provision would have been made general. 
The Commission of 1872 recommended such a change, but it did 
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not meet the approval of the Legislature. A dozen States make 
exception of appropriation or revenue bills; half a dozen, of bills 
for codifying the statutes. Mississippi contented itself (1890) 
with milder phraseology than any other State — “The title 
ought to indicate clearly the subject-matter, or matters, of the 
proposed legislation.” This is not mandatory, hardly directory 
— a mere admonition, and so of slight consequence, for disre- 
gard of it would not invalidate an act. Mississippi, however, 
went beyond any other State with this pioneer provision: ‘‘ Each 
committee to which a bill may be referred shall express in writing 
its judgment of the sufficiency of the title of the bill, and this, 
too, whether the recommendation be that the bill do pass, or do 
not pass.” In fifteen of the States the measure is good pro tanto 
as to the subjects that are embraced in the title. 

It is now generally held in the States with title requirements 
that the title is part of the act, limits its scope, and is properly 
used in interpreting its words whether or not they would other- 
wise seem to have no ambiguity. The result has not been satis- 
factory. Much litigation has been produced. For example, the 
annotated edition of the Louisiana Constitution printed in 1917 
cited more than one hundred and eighty cases bearing on the 
provision that had been copied from New Jersey. Much litigation 
of course signifies that provisions have developed much uncer- 
tainty — always a bad feature of law. This in turn has led to the 
devising of broad, general titles, really giving little information 
as to the contents of the act, but likely to balk hair-splitting 
lawyers. One method of evading the prohibitions is to follow a 
specific description with an omnibus clause — “‘and all other 
matters connected therewith’’; or even— ‘‘and for other pur- 
poses.” The courts have not seen fit to frown on these general 
titles, and indeed it would be unfortunate if they did. The hon- 
est purpose of legislators — and far the greater part of their pur- 
pose is honest — ought not to be thwarted by quibbles. 

Occasionally a palpable abuse of public confidence comes to 
grief. Thus in Attorney-General v. Plank Road Co., 97 Mich. 
589 (1893), the court held an act unconstitutional when the legis- 
lative Journal up to date of the passage of the bill, but a few days 
before adjournment, gave no hint that such a bill was under con- 
sideration. The bill had been substituted long after the fifty-day 
limit, and the court said ‘‘certainly no one was bound to pre- 
sume that provisions repealing a special act of incorporation, 
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taking away its power to hold property, and compelling a sur- 
render of its property rights, were germane to a title providing 
for the purchase and sale, within prescribed limits, of rights of 
property of all corporations.” 

Taken as a whole, the net result of such constitutional provi- 
sions has been to deprive the legislator and the public of the 
value of really descriptive titles, without any compensating 
gain in the way of accuracy. If it were true that the courts in- 
sisted that the title should give a reasonable idea of the scope of 
the bill, benefit might be seen, but a moment’s reflection will 
show the great difficulty in applying such a principle, and it is no 
wonder the courts do not attempt the strict application. Mr. 
Justice Agnew, in Dorsey’s Appeal, 72 Pa. 192 (1872), drew the 
line wisely. “It would not do,” he said, “‘to require the title to 
be a complete index to the contents of the bill, for this would 
. make legislation too difficult, and bring it into constant danger 
of being declared void; but on the other hand the title should be 
so certain as not to mislead.” A reasonable attempt to formulate 
this view appears in the Louisiana Constitution of 1921, chang- 
ing the requirement so that every law enacted ‘‘shall have a title 
indicative’’ of its object. This is a gain, and yet it would be far 
better to omit injunction altogether and leave the securing of the 
desirable result to that sense of pride in honest, accurate work 
which animates the great majority of public servants, and in the 
lack of which the prohibitions of a Constitution are of little avail. 


UNRELATED SUBJECTS 


Kaqva ty fruitful of trouble, though perhaps not equally vain, has 
been the attempt to confine laws to one subject or related sub- 
jects. The history of this goes back to ancient times. In the ear- 
liest days of recorded laws, they took the form of short, detached 
sentences; for example, the Ten Commandments. As the social 
relations became more complex, the laws necessarily departed 
from simplicity. At the same time the makers of law became 
more crafty and learned how to carry a doubtful proposal by 
harnessing it up with one more favored. This device for com- 
pelling the people to choose between voting for something they 
did not approve or rejecting something they did approve became 
so mischievous in Rome by the year 98 B.c. that the Lex Cecilia 
Didia was enacted, forbidding the proposal of what was known 
as a lex satura; that is, a law containing unrelated provisions. 
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Few laws have ever been instrumental in producing more mo- 
mentous results, for the application of this one led almost di- 
rectly to the greatest upheaval that Roman history records — 
the Civil Wars, with the terrible contest between Sulla and Ma- 
rius. It was in 91 B.c. that the tribune Marcus Livius Drusus the 
younger sought to purify the State by a group of reforms — the 
addition of three hundred members to the Senate, the taking of 
jurymen from the Senate instead of the equestrian order, the en- 
couragement of emigration by devoting to that purpose the un- 
distributed lands in Italy and the best part of Sicily, the grant- 
ing of the franchise to the Italian allies. Submitted separately 
these laws could not have been secured, and so Drusus presented 
what we should call an omnibus bill, which, in spite of the vehe- 
ment resistence of the capitalist party, became law. Thereupon 
the Consul Philippus, chief opponent of Drusus, demanded that 
the Senate should declare it null as in violation of the Lex Cecilia 
Didia. After astormy session the Senate decreed the abrogation 
of the law, two months later Drusus was murdered, and then 
came the insurrection of the Italian allies that might have been 
avoided if the promise of the franchise which Drusus made to 
them had been carried out by his law that was annulled. This in 
turn led to the struggle between Marius and Sulla. 

In the colonial assemblies of America the obnoxious practice 
became familiar. In part this may have been due to unfamiliar- 
ity with the canons of correct law-drafting, for the assemblies of 
that time contained few members trained in the science of the 
law. Very likely it was indifference or carelessness that permitted 
the passage of such a bill, for example, as one in Virginia to pre- 
vent hogs and goats from running at large in the streets of Suf- 
folk, and at the same time gave the town permission to hold a 
fair — not an uncommon instance of incongruity.! There is, how- 
ever, good ground for suspicion that most of the mischief was 
deliberately planned, in order to compel the home authorities to 
approve dubious items attached to proposals evidently desirable 
and important. As early as 1695 we find the Committee of the 
Privy Council complaining that divers acts of Massachusetts 
were “‘joined together under ye same title, whereby it has been 
necessary for the repealing of such of them as have not been 
thought fit to be confirmed to vacate such others as have been 
comprehended under such titles.”” So the Privy Council forbade 

1H. 1, Miller, The Legislature of the Province of Virginia, 111. 
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this practice by a standing order to the Governors. One of them, 
Lord Cornbury, tempered the prohibition discreetly when he 
addressed the first Assembly of the united East and West Jersey, 
contenting himself with the mild recommendation ‘that each 
different matter may be enacted by a different law, to avoid con- 
fusion.” 

With the quarrels of the period leading up to the Revolution, 
the colonists resorted to the practice with provoking frequency 
and boldness. In 1758 it furnished occasion for instructions to 
another New Jersey Governor, Bernard, requiring him to see 
that intermixing did not take place. In 1760 the Board of Trade 
complained that a Pennsylvania law about issuing bills of credit 
included a loan to Colonel Hunter with which it had not the 
least necessary relation. Instructions to Governor William 
Tryon of New York in 1771 were aimed at the same abuse. 

It may be argued in defense of the colonists that the end justi- 
fied the means, but surely that excuse cannot condone the short- 
comings of the State Legislatures in resorting to the stratagem 
for the purpose usually of benefiting some part of the community 
at the expense of the rest. In other words, the practice became 
for the most part a resort of special interests. The product was 
described by the court in Walker v. Caldwell, 4 La. An. 298: ‘‘Im- 
portant general principles were found placed in acts private or 
local in their operation; provisions concerning matters of practice 
or judicial proceedings were sometimes included in the same 
statute with matters entirely foreign to them, the result of which 
was that on many important subjects the statute law had become 
almost unintelligible, as they whose duty it has been to examine 
or act under it can well testify. To prevent any further accumu- 
lation of this chaotic mass was the object of the constitutional 
provision under consideration.”’ In People v. Mahaney, 13 Mich. 
494 (1865), the practice was castigated as “ corruptive of the Leg- 
islature and dangerous to the State.” 

For a striking illustration of what was taking place may be 
cited the important Pennsylvania law of 1848 in regard to the 
rights of married women. Its provisions formed part of an act 
in regard to five different matters, including the settlement of 
affairs in Le Raysville Phalanx, and the extension of the bound- 
aries of Ligonier. 

Although the Legislatures themselves ought to have reformed 
their ways, and some of them so did, others were unequal to their 
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duty and the coercion of constitutional mandates had to be in- 
voked. New Jersey began (1844) coupling the requirement for 
unity with that about the title, and all the other States speaking 
of titles have proceeded in the same way, except Mississippi, 
which by the use of the plural, “or matters,” in saying what the 
title ought to indicate, and by omitting any prohibition of inter- 
mixture, clearly implied that different topics might be treated in 
the same bill if so disclosed by the title. 

The common phraseology is that the bill shall not “contain” 
(sometimes “‘embrace’’) ‘“‘more than one subject.” Perhaps our 
language does not permit more accurate statement of what is 
meant, but if so, that is unfortunate. A moment’s reflection 
will suggest the trouble invited. Said a Delaware court: “Matters 
which constitute, apparently, two distinct and separate subjects, 
are not so, in the meaning of the constitutional provision, unless 
they are incongruous and diverse to each other.’”’! Who can 
travel surely through the borderland between congruity and in- 
congruity? Of course the purpose is not to prevent the incor- 
poration in the same statute of separate provisions germane to 
the same general purpose, but anybody familiar with the history 
of parliamentary law knows the difficulty of applying that word 
“vermane.”’ The Ohio courts have wisely escaped the issue by 
holding the provision to be directory, which puts the responsibility 
on the Legislature. There indeed it belongs and it was a sorry 
day when attempt began to transfer it to the courts. That was 
jumping out of the frying-pan into the fire. As with titles, it isa 
problem that ought to be left to the self-respect of lawmakers. 

The fact is that self-interest would often encourage their self- 
respect. It is generally poor strategy to combine unrelated pro- 
posals, for combined opposition is more formidable than com- 
bined support. The negative is usually more earnest than the 
affirmative. Men “‘bitterly’’ oppose. Did you ever hear of any- 
body “bitterly” favoring? That is why every section added to a 
bill, even though quite germane, increases the chances of defeat. 
Each additional detail stirs up somebody. Worse still if the pro- 
visions are unrelated. An historic instance of this was Henry 
Clay’s famous Compromise of 1850, defeated as an Omnibus 
Bill because it contained so many incongruous matters. Then all 
the measures recommended by the committee were passed as 
separate bills, though less than a third of the members of the 

1 Clendaniel v. Conrad ef al., 26 Del. 549, 571 (1912). 
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committee had favored all of them, and only eighteen Senators 
voted for them all as passed. 


CHANGE BY REFERENCE 


ANoTHER Of the offenses in the matter of technique that brought 
to the legislation of colonial days the criticism of the home au- 
thorities was the habit of continuing or changing laws by refer- 
ence. That is to say, if a statute was to be amended, it would in 
the amending act be cited by its title and not set forth in full. 
Governor Bernard, of New Jersey, in 1758, Governor Tryon, of 
New York, in 1771, and very likely other Governors were in- 
structed not to permit that sort of thing. It was a tempting 
practice, saving many words and much time. Moreover, it did 
not particularly lend itself to the schemes of designing men. Yet 
it was dangerous and harmful, as the experience of the State 
Legislatures presently developed. Amendatory statutes were 
couched in terms so blind that legislators themselves were de- 
ceived in regard to the effect, and the public, from the difficulty 
in making the necessary examination and comparison, failed to 
become apprised of the changes made in the laws. The careless 
were misled. The laws themselves were threatened with end- 
less confusion. 

Here, too, delinquent Legislatures ought to have reformed 
themselves. Their neglect to act drove the anxious to constitu- 
tional mandate. Louisiana led the way in 1845 by saying: “‘No 
law shall be revised or amended by reference to its title; but in 
such case, the act revised, or section amended, shall be reénacted 
and published at length.” The idea met with speedy favor. Cal- 
ifornia took up with it in 1849, Virginia and Michigan in 1850, 
Maryland, Ohio, and Indiana in 1851, and in one form or another 
it now appears in nearly two thirds of the Constitutions. 

New York varied from the usual phraseology by adopting, in 
1874, this amendment: “‘ No act shall be passed which shall pro- 
vide that any existing law, or any part thereof, shall be made or 
deemed a part of said act, or which shall enact that any existing 
law, or any part thereof, shall be applicable, except by inserting 
it in such act.” What this means has always been a puzzle. 
When originally presented, it appears to have had no debate, 
and apparently it went into the organic law without serious ex- 
amination. The result has been that it has had little or no value. 
Judge O’Brien admirably criticized it in People ex rel. Everson, 
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135 N.Y. 285 (1892). “A provision of the fundamental law,” 
he said, “which attempts to regulate the form in which the legis- 
lative will is to be expressed in the enactment of laws is difficult 
of a just and reasonable application in all cases, and it is at best 
of very doubtful utility....An attempt to prescribe the lan- 
guage or the forms to be used or observed by the Legislature in 
the enactment of statutes must inevitably result, either in the 
condemnation of numerous legislative acts, perfectly wholesome 
and just, or in the liberal exercise by the courts of their un- 
doubted powers to give all laws a just and rational construction 
and meaning.” As Ernst Freund has pointed out, it is clear that 
the section if literally construed would make all referential legis- 
lation impossible. This could not have been the intent of the 
framers, and we are left to guess what they did mean. There is 
hardly a provision to be found in any American State constitu- 
tion, Freund thinks, which so strikingly illustrates the thought- 
lessness with which clauses are adopted, and, once adopted, are 
perpetuated in successive Constitutions.! Fortunately only New 
Jersey (1875) has copied the New York language. 

It is a subject fraught with perplexities. Lawyers justly com- 
plain of the ever-growing difficulty in finding out what is the law. 
Yet it would be intolerable to set forth at full length the context 
of every change. Often that would be wholly useless. When 
raising the pay of jurors to five dollars a day, why repeat the 
statute about jurors? Why even say, ‘“‘instead of three dollars 
as heretofore provided”? Why waste ink by so much as declar- 
ing that ‘‘all acts and parts of acts inconsistent herewith are 
hereby repealed’’? Of course they are. It is elementary that the 
last word goes. On the other hand there are changes with a bear- 
ing no man can fathom unless he sees the thing that is changed. 
After all, must the form not be a question of good judgment? 


RESOLUTIONS AND RESOLVES 


Tue terminology of lawmaking has been made of consequence 
by written Constitutions. When they stipulate that a specified 
thing shall be done in a specified way, it is just as important to 
know what is the thing as to know what is the way. Disregard of 
either may vitiate the result. The conspicuous need of accurate 
definition has been in the case of ‘‘resolutions”’ or ‘‘resolves,”’ 
for in them centers the controversy as to what the legislative 
1 Proceedings, Am. Acad. of Pol. Science, v, 106. 
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branch can do by itself, without any share by the executive. 
This controversy is likely to quicken whenever the two branches 
of government get at odds. It flamed when the Long Parliament 
sought to find how it could legislate without the consent of 
Charles I. The antiquary, D’Ewes, referring to an ancient prec- 
edent that did not support his position, boldly declared the 
Commons had the right to pass laws in the form of “ordinances ”’ 
without the consent of the Crown. The suggestion was ap- 
plauded, and almost invariably in the course of the Great Rebel- 
lion, until the abolition of the office of King, Parliament legis- 
lated by ordinance. 

Coke had said that the difference-between an act and an or- 
dinance was, “for that the ordinance wanteth the three-fold 
consent [of Lords, Commons, and Crown], and is ordained by 
one or two of them.” This threw no light on validity, and even 
as description was not undisputed, for some said an ordinance 
was in the nature of a declaration by the Crown in answer to a 
petition of the Commons, on a question as to the law applicable 
to a given case, while a statute was an enactment of new law. 
Others brought the Commons to the front by describing an or- 
dinance as a temporary act, not introducing any new law, but 
founded on acts formerly made, whereas an act was a perpetual 
law not to be altered but by Commons, Lords, and Crown. 

The probability is that an ordinance was originally an execu- 
tive command in the nature of a regulation, and that in the course 
of time its characteristics as a minor matter, usually temporary, 
came to predominate. In its downward progress it has reached 
in our day the status of fitting description for the regulations of 
municipalities. When our first Constitutions were written, how- 
ever, it still had dignity. For example, the General Court of 
Massachusetts was empowered “‘to make, ordain, and establish, 
all manner of wholesome and reasonable orders, laws, statutes, 
and ordinances.”’ Pennsylvania did “ordain, declare, and estab- 
lish”’ its Declaration of Rights and Frame of Government. ‘Or- 
dain”’ seems to have been the customary word of command. 

Another word, “resolution,” was beginning to compete with 
“ordinance.”’ Both were used by the Continental Congress and 
by Congress under the Confederation. From the well-known 
“Ordinance of 1787” it might be surmised that ‘ordinance ’’ was 
found convenient for what we now know as special legislation. 

1 Roger Foster, Commentaries on the Constitution of the United States, 1,100. | 
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“Resolution ” or “resolve” won favor, at least for a time, as the 
designation of minor, inferior, perhaps temporary law. In Penn- 
sylvania it was applied to what was genuine law, for the purpose 
of evading the Constitution. The authors of that document, 
doubtless at the instigation of Benjamin Franklin, had declared 
that all bills of a general nature should be printed for the con- 
sideration of the people, before they were read in the Assembly 
the last time for debate or amendment; and, except on occasions 
of sudden necessity, should not be passed into laws until the next 
session. To avoid printing and delay, resort was had to legis!a- 
tion by resolves, and of this the Council of Censors complained 
as a violation of the Constitution. Among the measures thus en- 
acted was that giving assent to the congressional scheme of 1783 
for changing the mode of assessing quotas, certainly not a minor 
regulation. 

Doubtless this was in mind when the Federal Constitution 
was made to read: ‘‘ Every order, resolution, or vote to which the 
concurrence of the Senate and House of Representatives may be 
necessary (except on a question of adjournment) shall be pre- 
sented to the President of the United States.” It was James 
Madison who brought the desirability of this to the attention of 
the Convention, observing that if the negative of the President 
were confined to bills, it would be evaded by acts under the form 
and name of resolutions, votes, etc. After what Madison de- 
scribed as a short and rather confused conversation on the sub- 
ject, the Convention voted him down, eight States to three, but 
the next day a new draft made by Randolph had better fortune, 
being adopted by nine States to one, in spite of Sherman’s ex- 
pressed belief that it was not necessary. 

It would naturally be supposed that this clause meant what it 
said. That appears to have been assumed at the outset, for in the 
early days of Congress the President approved simple resolutions 
as well as bills and joint resolutions. As late as when John C. 
Calhoun presided over the Senate, the question rose over a reso- 
lution coming from the House for the appointment of a Joint 
Library Committee. Calhoun stated to the Senate that he enter- 
tained doubts as to whether this ought not to be laid before the 
President for his approval, but the Senate held that unnecessary. 
The fact was that the absurdity of the procedure for certain 
kinds of resolutions had become apparent, and legal acumen, 
brought to the relief of common sense, had shown a way out of 
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the difficulty by suggesting that the clause in question must be 
construed in connection with the rest of the Constitution, the 
contemplation evidently being that it was the exercise of legisla- 
tive powers which should be subject to the Presidential scrutiny. 
Certain resolutions are not legislative in their nature. Indeed it 
would be much better if anything legislative were never called 
a resolution. 

Jefferson in his ‘‘ Manual” (sec. 21) made a wise distinction by 
saying that when the House commands, it is by an “order’’; 
but facts, principles, and their own opinions and purposes are 
expressed in the form of resolutions. Yet nowhere, so far as I 
have observed, are resolutions thus restricted in practice. For 
example, Massachusetts, which with New Hampshire has pre- 
ferred to say “‘resolve”’ rather than ‘“‘resolution”’ (the two words 
having the same significance), and which from the outset (1780) 
has provided that “bills and resolves”’ are to go before the Gov- 
ernor, uses “‘resolve’’ both for opinion and command. The opin- 
ions thus treated are chiefly to the effect that money shall be 
spent. A typical opinion-resolve begins: “ Resolved, That there 
be allowed and paid out of the treasury of the Commonwealth to 
the trustees,” etc. In effect the word ‘‘should”’ is understood — 
“Resolved, That there (should) be’? — for the resolve by itself 
does not accomplish the payment of the money. It is an expres- 
sion of a purpose which is accomplished later in the session by the 
passage of an appropriation act containing the item in question. 

The command-resolves in Massachusetts are for the most part 
orders for investigations, surveys, extensions of time, and like 
matters of a temporary nature. 

Congress has made an awkward and cumbersome distinction 
by developing two classes of resolutions: the ‘‘ concurrent reso- 
lution”? for agreements of the two Houses not legislative in 
nature and therefore not going to the President; and “joint res- 
olutions,”’ which are really bills and in procedure are treated like 
bills. Opinion as to what a joint resolution might include has 
changed from time to time. In 1846 George Ashmun questioned 
a resolution because it contained an appropriation, but it was 
shown that money had frequently been appropriated by joint 
resolution. Linn Boyd and John Quincy Adams agreed that this 
was unwise. In 1871 Hannibal Hamlin declared the joint resolu- 
tion a modern invention, and asked why we should have our 
statutes encumbered with legislation headed by different modes 
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of enactment. Charles Sumner agreed with him, and thought 
the sooner the system be dispensed with, the better. That same 
year in the House James G. Blaine and James A. Garfield found 
fault with the system. However, it persists. 

The variations in the State Constitutions show how hard it 
has been to get agreement as to the wise course for handling the 
matter. New York’s form of the veto (1777) exposed to the scru- 
tiny of the Council of Revision “‘all bills about to be passed into 
laws.’’ The Massachusetts form (1780) included “bills and re- 
solves.’’ Pennsylvania, adopting the veto in 1790, copied from 
the Federal Constitution the clause — “every order, resolution, 
or vote,” and so did Kentucky two years later; but New Hamp- 
shire, also acting in 1792, and providing two sections for the veto, 
devoted one to ‘‘every bill” and the other to “every resolve.” 
Louisiana (1812) followed Kentucky. Maine, set off from Mas- 
sachusetts, naturally imitated the Constitution of the mother 
State; but in this particular changed “‘resolve”’ to ‘resolution, ’’ 
and improved on the original by adding, “having the force of 
law.’”’ Missouri (1820), taking the Federal model, also made im- 
provement, by omitting “‘order” and ‘“‘vote.’”’ New York did 
better still, in 1821, by restricting the veto to bills. Michigan 
(1835) copied Missouri, but Arkansas (1836) omitted only 
“vote,” retaining ‘‘order.’”’ Florida (1838) took all three — 
“order, resolution, or vote’? — thirty years later dropping the 
whole section. Texas took all three in 1845. 

Then came New York, in 1846, with the most sensible proviso 
yet — “‘No law shall be enacted except by bill.”” About half 
the States now say that, with slight verbal changes here and 
there. Ten of them, however, have thereby added to the con- 
fusion because they have retained the requirement that resolu- 
tions shall go to the Governor, eight of the ten making the same 
requirement for ‘votes’? and for “orders.” One of the ten, 
Kansas, couples only “‘joint’’ resolutions with bills. South Caro- 
lina (which is not of the ten) also couples ‘‘joint’”’ resolutions 
with bills in its veto section. 

Most of the States that send resolutions to the Governor make 
exception of questions of adjournment. Louisiana excepts mat- 
ters of parliamentary proceeding; half a dozen except those re- 
lating to the business of the Houses. Missouri has deemed it 
necessary to declare in the Constitution that no resolution shall 
have the effect to repeal, extend, alter, or amend any law. 
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The argument for differentiation in Congress or Legislature is 
that the statute books ought not to be encumbered with meas- 
ures of temporary and passing consequence. It is said these may 
better be separately published and be discarded when they have 
served their purpose. To this the rejoinder is that anyhow they 
are printed between the same covers with the acts, and unless 
you tear them out, there they are until the Blue Books, or what- 
ever they may be called, are replaced by the periodical codifi- 
cation or revision of the statutes. Experience proves that per- 
manent provisions do sometimes get into them, and that the 
lawyer who does not consult them is not safe, at least in some 
jurisdictions. 


Erect oF REQUIREMENTS 


SryLe and procedural requirements have not made the laws of 
the States setting them forth any better than those of the States 
that leave the matter to the good sense and self-respect of the 
legislators. Of course nobody can say whether or not by formula- 
tion there would have been improvement in the States that have 
not put them in their Constitutions. On the other hand, it is be- 

yond question that they have led to a distressing amount of liti- 
gation and have brought about the nullification of what might 
have been useful statutes. Although the courts lean toward liberal 
construction, there have been enough technical and narrow deci- 
sions to make draftsmen over-cautious, even to the point of in- 
creasing some of the very evils the requirements were meant to 
check. If these requirements are to be retained, some attempt 
should be made to lessen their harm. To this end Ernst Freund 
has made certain suggestions that seem to me admirable and 
practicable. The first is that the validity of a statute shall not, 
by reason of the alleged violation of any of these provisions, be 
allowed to be questioned in any action begun later than a brief 
stated period either after the expiration of the session of the 
Legislature or after the act has taken effect. Since an ordinary 
legitimate cause of action may not arise within the prescribed 
period, the provision might well be accompanied by another 
provision to the effect that such a statute may be impeached in 
a direct proceeding brought for that purpose by any citizen or 
any other party affected by the act (conceivably not a citizen), 
the Attorney-General being notified and having a right to inter- 
vene. The provision of a direct proceeding would merely give 
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regularity to the rapidly growing practice of instituting suits for 
quo warranto or injunction against officials charged with admin- 
istering an act. for the mere purpose of testing its validity. 

Even more beneficial, Freund thinks, might be a provision to 
the effect that no statute should be questioned in any event by 
reason of the alleged violation of a formal requirement in spe- 
cific respects where prior to its approval the Attorney-General 
had given his written opinion to the effect that its form or the pro- 
cedure of its enactment did not in those specific respects violate 
the constitutional requirements. The dangers against which the 
Constitution desires to guard in formal and procedural require- 
ments are necessarily of a transitory or ephemeral nature, which 
by the lapse of time become substanceless. If interests are prej- 
udiced by precipitate haste, surprise, or log-rolling, a reasonable 
chance is given them to attack the law. After that chance has 
been given and no one has availed himself of it, the violated con- 
stitutional provision becomes merely a technical loophole of 
escape from the law.' 

Freund makes another interesting suggestion to the effect that 
the practice of legislation might be considerably harmonized, 
and its quality improved incidentally, by the enactment of gen- 
eral statutes (comparable to the English ‘‘clauses acts’’) dealing 
exclusively with subsidiary matters of administration, enforce- 
ment, operation, or interpretation, which are now taken care of 
as part of each particular piece of legislation; these statutes to 
be incorporated by reference into any legislation to which they 
may be applicable. In this way alone he thinks uniform admin- 
istrative principles can be secured.’ 


PUNCTUATION AND PREAMBLES 


PuNcTuATION does not form part of an English statute. An act 
is presumed to have passed as it was read, but in the United 
States, where a bill passes not as read, but as printed, it has been 
held that an enactment should be interpreted in the light of the 
punctuation (Tyrrell v. The Mayor, 159 New York 242 — 1899). 
The Massachusetts court laid down the English rule that punc- 
tuation is no part of a statute, in Cushing v. Worrick, 9 Gray 385 
(1857), but later in several cases held that it might be resorted to 


1* Adequate Legislative Powers,’ The Revision of the State Constitution 
(N.Y.), 107, 108 (1915). 
2 Proceedings, Academy of Political Science, v, 120 (1915). 
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as an aid in construction when it tended to throw light on the 
meaning. One of these cases, Commonwealth v. Kelley, 177 
Mass. 221 (1900), led to dubbing a certain statute about intoxi- 
cating liquors the ‘‘semicolon law,” because a semicolon helped 
to convince the court that an exception, permitting innholders 
to sell to guests on the Lord’s Day, extended only to the nearest 
antecedent, and did not get by a semicolon cutting off that part 
of the sentence relating to sale between midnight and six o’clock 
in the morning. 

American statutes are thought by some to be inferior to those 
of England partly because of this matter of punctuation. Proba- 
bly they would be less open to criticism if their authors followed 
the example set by Lord Timothy Dexter, who put an array of 
commas, semicolons, and other punctuation marks at the end 
of his ‘‘ Pickle for the Knowing Ones,” and suggested that his 
readers might ‘‘pepper and salt” it as they pleased. His theory 
was that of Pennsylvania. There a bill is punctuated when in- 
troduced, but then for the use of the members is printed without 
any punctuation, and so it goes through Senate and House and 
is approved by the Governor. In the laws as published and as 
placed in the hands of the courts and the people, there is such 
punctuation as is inserted by the clerks in the office of the Secre- 
tary of the Commonwealth, but the courts pay it no attention. 
A committee of the Commission on Constitutional Amendment 
and Revision recommended in December, 1919, this new provi- 
sion: ‘‘Every bill before final passage shall be punctuated with 
such punctuation as it is intended to contain.’”’ The committee 
thought that, with the people in mind, the laws should be punc- 
tuated as meant by the Legislature, and not according to the 
views of some clerk. It was objected that the change would give 
the punctuation consequence in court. “‘A man might be hung 
on a parenthesis or for the lack of it,’’ observed Judge James Jay 
Gordon. It was also objected that punctuation hurriedly put in 
at the time of final passage would be the work of some commit- 
tee clerk and that the present evil would be made worse. So the 
proposal was rejected. 

Preambles are no longer in favor. The experience of Iowa with 
them is instructive. They became the fashion there about 1868 
and in the next quarter of a century encumbered from fifteen to 
thirty per cent of the acts of each session. Then their use waned 
so that by 1913 they were prefixed to but four out of 319 general 
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acts and to four special appropriations out of twenty-four. Six- 
teen out of nineteen special acts, however, had them, and all but 
one of thirty-three legalizing acts. It would be to the advantage 
of technique if everywhere they should be abandoned. As in the 
case of punctuation marks, their legal significance is small and 
doubtful. In England the courts do not regard a preamble as 
true enough to govern their construction of other parts of an act, 
though for other purposes it has been held to be evidence of mat- 
ter referred to therein.1 Doubtless the same view would prevail 
in most of the American courts. 


Wuen Laws TAKE Errect 


Untit comparatively recent days it was the English rule that, 
when an act did not provide to the contrary, it was to be taken 
to operate from the beginning of the session in which it was 
passed. Consequently, where the session was long, an act that 
did not receive the royal assent until near the close of the session 
might have the effect of rendering illegal an action committed 
many months previously and lawful when it was committed. 
This cause of palpable injustice was remedied by the statute 33 
George III, s. 13, which provides that every act shall begin from 
the date of the royal assent to it, where no other date of begin- 
ning is provided. The Federal Constitution has no specific pro- 
vision as to the time when a statute shall take effect, and an act 
of Congress is therefore deemed effectual and in force from the 
time of its approval by the President, unless otherwise provided. 
This is also the rule under State Constitutions having no spe- 
cific provision on the subject. 

The old writers say that the reason why an Act of Parliament re- 
quires no public notification to the country is because it is deemed 
to be made by the whole nation, so that every person is present 
at the making of it. Such a theory worked little hardship when 
new laws were comparatively few, and so it is not surprising that 
the early American Constitutions contained nothing on the sub- 
ject. Mississippi appears to have been the first State to feel the 
need, providing in 1832 that “no law of a general nature, unless 
otherwise provided for, shall be enforced until sixty days after 
the passage thereof.” Iowa was the next to act in the matter, 
specifying in her first Constitution (1846): ‘‘No law of the Gen- 
eral Assembly shall take effect until the same be published and 

1 Arthur Symonds, The Mechanics of Lawmaking. 51. 
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circulated in the several counties of the State, by authority. If 
the General Assembly shall deem any law of immediate impor- 
tance, they may provide that the same shall take effect by pub- 
lication in the newspapers of the State.” The last sentence was 
retained in the Constitution of 1857, but the rest of it was re- 
placed by provision that laws ‘‘of a public nature” should take 
effect on the 4th of July following a regular session — ninety 
* days after adjournment of a special session. Two years later 
Wisconsin said, ‘‘No general law shall be in force until pub- 
lished”; and Illinois required an interval of sixty days after the 
end of the session, save in case of emergency. Thereafter the 
idea made rapid headway, more than a score of other States 
putting it into their Constitutions in one form or another. Fif- 
teen in all have so far chosen the ninety-day interval. Half a 
dozen do not permit laws to take effect until publication, and 
about a dozen others make constitutional provisions for publica- 
tion. All the States with the time limit recognize in one way or 
another the possibility of emergencies and make exceptions for 
them. These have caused no end of subterfuge. Indeed they 
have come so near nullifying the purpose of the provisions as to 
make it doubtful whether these are worth while at all. At least 
one State has gone to the length of declaring every act an emer- 
gency, thus putting legislation on a level with the States where 
by statutes laws take effect on passage. 

The polyglot nature of the population in certain parts of the 
country led to a few constitutional provisions for the use of other 
than the English language. In Colorado the laws were to be 
published in Spanish and German, as well as in English, until 
1900. In Louisiana the Legislature may provide for the publica- 
tion in French. New Mexico (1910) required that for twenty 
years all laws should be published in both English and Spanish. 
Certain Missouri charters are to be published in German, and 
likewise amendments proposed to the Constitution of Maryland. 
Four of the States, Illinois, Michigan, Louisiana, and California, 
stipulate that legislative proceedings shall be conducted in the 
English language only, and that their records shall be so pre- 
served. 


CHAPTER XXV 
HELP FOR LAWMAKERS 


LAWMAKERS are coming to realize that they need help. The ever- 
widening range of human knowledge, the ever-growing store of 
human experience, make it more and more prudent to have at 
command a copious supply of information. For this reason the 
library now takes a prominent place in the equipment of the law- 
making body. In this capacity it was at the start a mere collec- 
tion of books, for the use of whoever might apply. James Madi- 
son as chairman of a committee reported a list of books “ proper 
for the use of Congress,” and advised their purchase. Certain 
authorities on international law, treaties, negotiations, and other 
questions of legislation were declared by the report to be abso- 
lutely indispensable, and it was averred that the want of them 
“was manifest in several Acts of Congress.’”’? Not, however, until 
1801 was the Library of Congress established. It came into ex- 
istence chiefly through the efforts of John Randolph, of Roanoke, 
author of the saying — “‘A good library is a statesman’s work- 
shop.” By means of an appropriation of five thousand dollars 
the Library of Congress started with 212 folios, 164 quartos, 
581 octavos, 7 duodecimos, and 9 magazines, according to the 
first catalogue. Now it has nearly three million books and pam- 
phlets, and is one of the five great libraries of the world. 

Libraries have likewise grown up beside the State Legislatures, 
many of them now important collections, some suitably housed, 
as at Albany, others still suffering from the lack of sympathetic 
treatment, but practically all of them making vigorous struggle 
to meet their great opportunities. For many years they were 
hampered by the theory common to all libraries of a public 
nature, that they were merely storage places in charge of cus- 
todians. Toward the end of the nineteenth century this theory 
began to give way to the notion that a librarian should be some- 
thing more than a warehouse-man — that he should help. Of 
the State Librarians it was Melvil Dewey who, in 1890, first gave 
definite shape to a program of effort, by establishing a Refer- 
ence Bureau in the library at Albany. 
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Eleven years later came the next big step in advance, taken 
by Wisconsin, with the credit belonging to Dr. Charles McCar- 
thy, who developed the possibilities of help to legislators in a 
fashion that has stirred emulation in most of the other States of 
the Union. His theory was that statute law should be based 
upon the best experience of all mankind, and he set to work sys- 
tematically to put this experience within the easy reach of every 
lawmaker. He organized the sources and supply of information 
to great advantage. More than that, he organized the methods 
of applying the information. In other words, he carried the 
work of the Reference Bureau into the actual making of the laws, 
on the technical side. His Bureau became charged with bill- 
drafting, and in the course of a decade so successfully met the 
responsibility that in one session it drew 1915 out of 2024 bills 
and resolutions. Other States copied the idea and now about one 
third of the total give to their Legislative Reference Bureaus a 
definite part in the framing of legislation. Whether this is the 
better method depends on certain general considerations about 
the writing of laws. 


THE END AND THE MEANS 


LAWMAKING involves two factors — first, the determination of 
the purpose, and secondly, the provision of a method to achieve 
that purpose; more pithily, the end and the means. It has been 
contended with much force that only one of these factors, the 
determination of the purpose, the end, should devolve upon Leg- 
islature, Congress, or Parliament. Thus John Stuart Mill in 
“Representative Government”’ (ch. v) emphatically declared 
that in legislation as well as administration the only task to 
which a legislative assembly can possibly be competent is not 
that of doing the work, but of causing it to be done; of deter- 
mining to whom or what sort of people it shall be confided, and 
giving or withholding the national sanction to it when performed. 
In his ‘‘Autobiography”’ (p. 264) he returned to the idea, aver- 
ring that there is a ‘distinction between the function of making 
laws, for which a numerous popular assembly is radically unfit, 
and that of getting good laws made, which is its proper duty and 
cannot be satisfactorily fulfilled by any other authority.” 

The theory is logical, but in practical application it would run 
afoul of the difficulty that the primary purpose of a law usually 
carries in its train several or many secondary purposes, and these 
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it may be important for the representative assembly to decide. 
For example, take old-age pensions. Having agreed to provide 
them, it is vital to determine whether the system shall be con- 
tributory or non-contributory; that is, whether those who may 
become pensioners shall separately pay part of the cost, or the 
cost shall all be met out of the public treasury. Indeed, willing- 
ness to adopt any system at all may depend on which system 
it is to be. The discussion of the means may be inextricably 
involved with the discussion of the end. The two may shade into 
each other so that in the twilight zone it is impossible to say 
which is means and which is end. Where they might be easily 
and wisely discriminated, still would remain blocking the path 
of reform the stubborn refusal of most assemblies to forego the 
exercise of petty power. It must be assumed that legislative 
bodies will continue to belittle themselves with a great mass of 
rule-making in the nature of administrative detail. 

For these reasons it is unlikely that we shall in our time see any 
experiment with Mill’s plan of having all the laws made by a 
small Commission. Yet the plan has enough significance to be 
worth understanding. He held that such a body would be one of 
the fundamental elements of any government fit for a high stage 
of civilization. It should not of itself have any power of enacting 
laws: it would only embody the element of intelligence in their 
construction; Parliament would represent that of will. No meas- 
ure would become a law until expressly sanctioned by Parlia- 
ment; and Parliament, or either House, would have the power, 
not only of rejecting, but of sending back a bill to the Commis- 
sion for reconsideration or improvement. Either House might also 
exercise its initiative, by referring any subject to the Commission, 
with directions to prepare a law. Once framed, Parliament should 
have no power to alter the measure, but could only pass or re- 
ject it; or if it were partly disapproved, remit it to the Commis- 
sion for reconsideration. An attractive program, is it not? 
So reasonable, indeed, in principle that although the precise 
thing Mill urged is not in sight, there need be no surprise or 
regret if on examination we find the current setting strongly in 
the direction of the end he had in view. 

The lessons of the business and professional world are at work. 
It is an era of specialization and the subdivision of labor. The 
expert is coming into his own. Even some legislators are begin- 
ning to admit that no one man can do all things equally well. 
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There are those who grant that practice in cobbling, horseshoe- 
ing, carpentering, merchandizing, dentistry, architecture — any 
of the ordinary occupations — does not necessarily qualify a man 
to draft a law. 

The framing of a statute is among the most difficult tasks that 
confront the intellect. ‘I will venture to affirm,” said John 
Austin the jurist, ‘that what is commonly called the technical - 
part of legislation is incomparably more difficult than what may 
be called the ethical. In other words, it is far easier to conceive 
justly what would be useful law than so to construct that same 
law that it may accomplish the design of the lawgiver.” The 
task calls for mastery of language, lucidity of style, familiarity 
with technical significances, command of both constitutional 
and statutory law, logical capacity, unusual powers of foresight, 
and a knowledge of the field concerned that cannot be too exten- 
sive. Such qualifications are rarely combined in one man. It 
does not suffice that he shall excel in some of them. Even men 
as expert in certain particulars as the judges of the highest courts 
have through the lack of other capacities fallen far short of per- 
fection in statute-drafting. For example, the law drawn up by 
Lord Ellenborough, after he had served as Lord Chancellor, to 
keep young men of fortune from granting annuities in their mi- 
nority, to the ruin of their fortunes, had to be repealed on ac- 
count of inaccuracy in wording. In further illustration of the 
difficulties involved, it may be recalled that in this instance the 
repealing statute has been explained by three subsequent acts. 


Expert AID 


Tue dangers of law-drafting by the inexpert were self-evident 
in the days when representative assemblies began. Many of the 
nobles, most of the squires and burgesses, were illiterate and 
knew they were unfitted for such work. Furthermore, at the 
start the laws were granted by the King in response to petitions 
for redress of grievances, and it was natural that they should 
be drawn by one or more of the King’s judges. When it began to 
be the custom to present to the King with the petition a draft 
of the bill desired, the share of the judges in the process dwindled, 
yet as late as the period after the Restoration, when they were 
still helping the House of Lords, not only in its judicial, but also 
in its legislative business, they were occasionally employed in 
drawing bills or clauses. Indeed, their availability as helpers 
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seems to have been so important as to give the upper House the 
advantage in initiative, for Lord Hardwicke, speaking on ‘the 
Militia Bill in 1766, said: ‘In old times almost all the laws which 
were designed to be public Acts, and to continue as the standing 
laws of this Kingdom, were first moved for, drawn up, and passed 
in this House, where we have the learned judges a.ways attend- 
ing, and ready to give us their advice and assistance.”’ 

The growth of business and the development of ministerial 
responsibility in the fore part of the nineteenth century brought 
to the front the need of expert help in the preparation of Govern- 
ment bills, and in 1837 a barrister of experience was employed for 
that purpose. In 1869 Mr. Lowe, Chancellor of the Exchequer, 
reorganized the work by creating the office of Parliamentary 
Counsel to the Treasury. The Counsel and Assistant Counsel 
receive liberal salaries, with adequate treasury allowance for 
office expenses and the payment of such outside legal assistance 
as may be required, from barristers who are paid by fees in ac- 
cordance with the amount of work done. The Parliamentary 
Counsel is responsible for the preparation of all Government 
bills. Also he reports in special cases referred to him by the 
Treasury, on bills brought in by private members, but except in 
the case of such references is in no way responsible for the prep- 
aration or criticism of such bills. The special instructions are 
usually given in cases where the Government, being favorably 
inclined to the principle of a private member’s bill, promises to 
facilitate its passage on condition of his accepting the Govern- 
ment amendments. Sir H. S. Maine thought we should not go 
far wrong if we attributed four fifths of every legislative enact- 
ment by Parliament to the accomplished lawyer who holds this 
position.! 

The amount of thought, time, and labor which in England is 
bestowed on the preparation of the more important Government 
measures before they emerge to the public view is not fully re- 
alized. Sir Courtenay Ibert tells us that measures such as those 
which transformed the system of local government in the sev- 
eral parts of the United Kingdom are the result of months or 
even years of preliminary elaboration in the closet. For instance 
the archives of the Parliamentary Counsel’s office show that the 
Local Government Act of 1888 was the outcome of labor that 
had extended over at least ten years.” 

1 Popular Government, 237. 2 Legislative Methods and Forms, 227. 
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American progress in this field has been far behind that of 
England. Only within a few years has Congress been willing to 
spend any money on bill-drafting. Many of the administrative 
bills were and still are drawn in the Departments, by counsel 
presumed to be competent. Senators and Representatives, vain 
of their powers of authorship, resented the suggestion that they 
might not be qualified to write statutes. If they were too busy, 
why, their secretaries could easily attend to the task. So again 
and again they scorned the proposal of expert help. When at 
last an appropriation ran the gantlet, it was so niggardly that 
only a few of the more important committees could be served. 
As late as the spring of 1920 a fight on the floor of the House was 
necessary in order to hold what ground had been gained. At this 
writing the greater part of the members of the House do not 
know that they can have expert aid, for the bill-drafters, one for 
the Senate and one for the House, dare not invite any more work 
than that which now crowds their time. 

The Legislatures have been more receptive to the idea. In fact 
at least one of them awoke to the need as early as 1691. In May 
of that year the Assembly of New York requested the Governor 
to appoint the Attorney-General or some other person to draft 
bills for the Assembly. This, however, was exceptional, if not 
unique. Whether our fathers were too self-satisfied, or too 
thrifty, or whatever the reason, outside help did not meet their 
favor. In New York more than two hundred years were to pass 
before the need was admitted. The situation became intolerable. 
Governor David B. Hill in his annual message, January 5, 1885, 
declaring the careless and imperfect manner in which bills are 
generally framed to be one of the greatest evils incident to the 
hasty methods of modern legislation, pointed out that in the 
course of the session of 1883 about forty-five bills, after final pas- 
sage, were recalled from the Executive Chamber for necessary 
amendment and correction, and in 1884 there had been fifty such 
instances. Also much needed legislation was lost every year be- 
cause of the large number of measures left in the hands of the 
Executive upon adjournment, so defective that they could not 
be properly approved, and with all opportunity for correction 
gone. He deplored the resultant waste of time and attention of 
both Legislature and Executive, together with the very serious 
burden and responsibility imposed upon the Executive. 

Out of this state of affairs came the requirement by statute in 
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1893 that the Statutory Revision Commission, on request of 
either House of the Legislature, or of any committee, member, 
or officer thereof, should draft or revise bills, and render opinions 
as to the constitutionality, consistency, or other legal effect of 
proposed legislation. In the next eight years the Commission 
drafted, examined, and revised several thousand independent 
bills in addition to the regular revision work in which it was en- 
gaged. After the termination of the Commission, by an amend- 
ment of the legislative law the Temporary President of the Sen- 
ate and the Speaker of the Assembly were authorized to appoint 
persons to draft bills and advise concerning their “consistency” 
or other effect of proposed legislation. Since then the Legislature 
has created a Legislative Bill-Drafting Commission, with liberal 
appropriation for its expenses. It is composed of two commis- 
sioners, who are charged with the duty of aiding in drafting legis- 
lation, giving advice as to constitutionality and other legal ques- 
tions, making researches as to proposed legislation, and advising 
on matters of consolidation of the laws. 

New York also has a commissioner charged with the duty of 
indexing the laws of the State, and also a commission for the 
promotion of uniform legislation in the United States. The Bu- 
reau of Municipal Research well observes that there is no reason 
why the promotion of uniform legislation and the indexing 
should be separated from the general work of the Bill-Drafting 
Commission. “In giving proper technical advice, that Com- 
mission must be entirely familiar with existing law and in a posi- 
tion to index it with more precision than an independent officer. 
The promotion of uniform legislation is not so remote from bill- 
drafting and legislative research that it requires separate organ- 
ization and office equipment.” ! 

California has proceeded along the same line. Its Legislative 
Counsel Bureau was established by a statute of 1913. An ap- 
pointing board was provided, to consist of two members from 
the Senate and two members from the Assembly, and in neither 
House could the two members be of the same political party. 
The chief of the Bureau must be chosen without reference to 
party affiliations, and solely on the ground of fitness to perform 
the duties of his office. The term of office is four years. The 
salary is fixed by the appointing board. 

In Pennsylvania, which established a Bureau in 1909, the 

1 The Constitution and Government of the State of New York, 68, 69 (May, 1915). 
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work has included both the drafting of bills and the gathering of 
information. Also the Bureau has prepared a list of laws or parts 
of laws that have become obsolete, has prepared compilations 
of various bodies of laws, and has presented to the Legislature 
codes on these subjects. Furthermore, the Director is made ex- 
officio adviser to the Legislature in matters of legislative proced- 
ure and parliamentary practice —a singular requirement in 
view of the combination of qualifications contemplated. 

Indiana has worked out still another grouping of duties. Its 
Bureau, originally organized as a legislative reference depart- 
ment of the library, has developed into a distinct department 
under the direction of a board consisting of the Governor, the 
State Librarian, the Presidents of the two State universities, and 
an additional member appointed by the Governor. Besides re- 
search work for members and the drafting of bills, it has been 
called upon to codperate in the conduct of various legislative 
investigations, to codify the laws administered by several of the 
State Departments, and to take charge of the stenographic force 
of the House of Representatives. 

In Illinois, where the Bureau is also under the supervision of 
a Board of State officials, yet a different combination of tasks 
has been found, for besides the usual collecting of data and draft- 
ing of bills, it has charge of the recording of procedure during the 
session and the preparation of the State budget. 

It is needless to enumerate other variations of the idea. The 
whole matter is in the experimental stage and changes come so 
rapidly that an attempt to schedule the situation of the moment 
would be quickly out of date. Evidently the Legislatures are 
feeling their way. For instance, New Jersey — which in 1914 
directed the Attorney-General to appoint a competent coun- 
sellor-at-law as legislative adviser and bill examiner, with a sal- 
ary of $1500 a year and to work during December, the session, 
and at such other times as President and Speaker might desig- 
nate, to draw and examine bills and amendments — repealed the 
law in 1917. At first blush it would seem as if the Attorney-Gen- 
eral’s office is a fitting place in which to put such work, but per- 
haps some political factor was found to enter. Theoretically the 
law officer of a Commonwealth ought to be absolutely impartial, 
wholly free from political bias, but so long as in nearly all our 
States he is chosen as a partisan, and is commonly viewed as the 
personal adviser of a partisan Governor, probably it will prove 
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undesirable to entrust him with what ought to be a completely 
non-partisan responsibility. There is the further objection that 
the staff of an Attorney-General is likely to go out of office with 
him, particularly upon a change in party control, so that the as- 
sistant to whom bill-drafting might be assigned would almost 
never get that long and wide experience so desirable. 

In Massachusetts the Attorneys-General have been reluctant 
to engage in this work. Mr. Malone had occasion in 1907 to say 
to the Legislature: ‘Strictly, it is not within the scope of the 
duties of the Attorney-General to draft proposed legislation, nor, 
indeed, to advise a committee of the Legislature except upon 
such bills as may be actually pending before it.” He said he had 
drawn a certain bill “not only as a matter of courtesy, but be- 
cause I desire to render to your committee such assistance as is 
in my power in safeguarding the interest of the Commonwealth.” ! 
Obnoxious partisanship is so little known in the administrative 
conduct of Massachusetts that nobody would expect bias if bill- 
drafting were to be put on its Attorney-General, and yet that 
would probably prove unwise. No administrative official is likely 
to approach novel problems of legislation with much sympathy, 
and the suppression of. instinctive prejudice would be difficult. 

Massachusetts has been gradually systematizing the method 
of handling the matter. First the services of the clerks of the 
Senate and House Committees on Bills in Third Reading were 
informally put at the command of members. In time these clerks 
came to draw many of the bills, though seldom those that were 
lengthy and complicated. The Senate took care to see that such 
measures as had passed one debatable stage should go through the 
hands of a lawyer expert in matters of draftsmanship. It was 
said of one who thus served for many years that no bill he ap- 
proved was ever thrown out by the courts on the ground of un- 
constitutionality. Indeed, the Massachusetts record not only 
does credit to those who have had the particular duty of watch- 
fulness, but also goes far toward confuting the hyperbolical 
critics who sweepingly chastise all American lawmaking. The 
figures show that up to and including part of 1916, the Massa- 
chusetts Supreme Court declared invalid on the ground of un- 
constitutionality two resolves and fifty-one acts or parts of acts. 
All but one of these were enacted after 1847, and in that period 
there were 28,921 acts and 6979 resolves, a total of 35,900, ex- 

1 Opinions of the Attorney-General, 11, 112. 
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cluding the four great revisions of the general law. Thus the 
Supreme Court has declared invalid less than one seventh of one 
per cent of the proceedings.! 

Nevertheless, even in Massachusetts the system has had its 
defects. Complete satisfaction with it was made impossible by 
the conditions. Bills often come along in such numbers that care- 
ful study is almost impossible. Furthermore, it is much wiser 
to start the process with a bill somewhere near correct than it is 
to rely on trying to redraft imperfect bills while in the works, so 
to speak. The Special Committee on Legislative Procedure that 
reported in 1915 was right in urging reform of the system. ‘Each 
act,” it said, ‘‘should be carefully tested as to its harmony and 
codrdination with existing law, to see whether it is a duplicate of 
any other law or is inconsistent with any, or does in another way 
what is already done in one way. The provisions of the act 
should be clearly adequate to its purpose without accomplishing 
something never intended. They should be studied with refer- 
ence to economic, social, and business conditions of that part of 
society affected. With all this there should be brevity, simplicity 
of form, and freedom from ambiguity. If that is not a task for an 
expert we know of none. We pride ourselves on the care that 
committees now give to the drafting of important bills, yet even 
here in Massachusetts there is much that is enacted that is 
loose, slipshod, and subject to continual revision or interpreta- 
tion either by the Legislature or by the courts.’’ Appreciation of 
this was doubtless one of the causes that led the Legislature, at 
its special session in 1920 for considering the revision of the stat- 
utes, to enact a law directing the Committees on Rules of the 
Senate and House each to appoint “a skilled person to act as 
counsel to the Senate and House of Representatives, respec- 
tively.” The two thus appointed will be kept busy when the 
General Court is not sitting, in bringing the general body of the 
statutes up to date, thus, it is hoped, avoiding the costly revision 
that has hitherto been necessary every twenty years or so. Sal- 
aries adequate to permit the appointment of counsel really expert 
have been provided. 

South Carolina is unique in putting at the command of the 
General Assembly, by statute, not only the Attorney-General, 
but also the circuit solicitors. As many of these solicitors as the 
Attorney-General thinks necessary, are to attend the session of 

1 James M. Rosenthal, Mass. Law Quarterly, August, 1916. 
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the General Assembly, to assist the Attorney-General in draft- 
ing bills and in supervising their engrossment and enrollment. 
The Attorney-General himself is to “give his aid and advice in 
the arrangement and preparation of legislative documents and 
business.” 


DRAFTING IN THE REFERENCE LIBRARY 


Tue Massachusetts committee reporting in 1915, came out 
squarely against adopting the Wisconsin plan of having bills 
drafted by officials in the reference library. The committee be- 
lieved, however, that though the reference library should be sep- 
arate, it ought to be at the disposal of the drafting official as well 
as members of the Legislature — surely not a radical proposition. 
The anti-climax might be dismissed with a smile were it not for 
the fact that some who have given the subject much thought 
actually think that damage worth noting results from failure 
to codrdinate the two functions. Thus J. P. Chamberlain, writ- 
ing in “The Survey ”’ (January 6, 1917), says that if the drafting 
and reference work are separated, as in New York, experience 
has shown that the reference division will not be used by the 
draftsman, and it is in danger of losing touch with the legislators 
and thus failing in practical value. ‘‘ Where there is no drafting 
service a reference library may become invaluable to members in 
gathering information; but if there is a drafting service to which 
they can go for finished bills and trained legal advice, there is 
danger that the reference work, if separate, will fail of its pur- 
pose. A principal object of the reference division is, besides, the 
gathering of material to respond to the needs of the draftsman; as 
a reform idea is being developed into a legislative idea and put 
into the shape of a bill, so the association between the two divi- 
sions should be clear.” Yet why a man with brains enough to 
draw bills should refrain from using the library in case of need, 
or why a man with sense enough to be a librarian should make 
that use difficult, does not to me appear. 

Indeed, I am not convinced that there is any reason why the 
library should have closer relations with bill-drafting than with 
any other governmental activity to which information may be 
helpful; and that the librarian should be charged with any respon- 
sibility in connection with bill-drafting seems to me quite incon- 
gruous. Drafting is primarily a lawyer’s job. To be sure, not 
every lawyer can draw a bill, and few lawyers are expert at the 
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task, but the chances are strong that a lawyer will do it better 
than anybody else. There is no reason why a librarian should be 
a lawyer; on the contrary, he is more likely to be a good librarian 
if he has not given any time to the law or to any other profession 
than his own. In the matter of legislation his really important 
function is to collect and make available information upon issues, 
chiefly economic and social, out of which the Legislature is to 
evolve decisions as to policy. Thereupon begins the draftsman’s 
task, to clothe the policy in language. 

Even the Wisconsin system in its home application sharply 
draws the line, contrary to the common belief. Dr. McCarthy 
himself shows this in his book on “‘The Wisconsin Idea’”’ (1912), 
where he gives the “‘ Rules for the Drafting Room”’ that he found 
it necessary to apply. Two of these are: 

“‘3. The draftsman can make no suggestions as to the con- 
tents of bills. Our work is merely clerical and technical. We can- 
not furnish ideas. 

‘4. We are not responsible for the legality or constitutionalty 
of any measures. We are here to do merely as directed.” 

It is explained that the rules were laid down so that the drafts- 
men could not insert jokers in the bills. Is it pharisaical to ex- 
press surprise and regret that there was occasion for such pre- 
caution? Granting the occasion, however, it would seem as if the 
remedy had taken most of the value out of the system itself. If 
the draftsman may not advise, if he is to be merely a mechanical 
formulator, surely the occupation can have little attraction for 
any lawyer ambitious to make himself of more than clerical use. 
It was all very well to demark the draftsman from the librarian, 
but why denature the draftsman? 

Dr. McCarthy himself, in the same book (p. 222), seems to rec- 
ognize that the draftsman should have worthier duties. ‘If our 
administration is to be good administration,” he asks, ‘does it 
not seem ridiculous that the supreme courts — the highest legal 
talent in our State and Nation — should go on day after day, 
year after year, turning out decision after decision upon laws 
which are often made by men who have never seen a law book, 
and who have not had the slightest legal help extended to them? 
Does it seem right that our fundamental law should be left to 
these haphazard conditions? Does it seem reasonable that all 
the talent should be used in interpreting laws, in curing their de- 
fects, and that absolutely nothing should be done in a scientific 
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way to assist the man who makes them? The construction of the 
law is a far harder task than the criticism or even the interpreta- 
tion of it. It involves the interpretation of it; it involves a knowl- 
edge of the theory of government, and because of the enlarged 
sphere of government to-day, a sound knowledge of economic con- 
ditions.”” And elsewhere he has said: “If private forces maintain 
bureaus of information for representatives, let us have public in- 
formation bureaus, open to private and public interests alike. 
If it is hard to get information because of the great variety of sub- 
jects now coming before our legislators, the only sensible thing to 
do is to get experts to gather this material. If business interests 
have good lawyers to look after their legislation, the people should 
secure the same kind of men to help their representatives. If the 
business interests secure statisticians, engineers, and scientific 
men, then the public should do likewise. If great judges and 
great lawyers are constantly working upon the problem of inter- 
pretation of laws, then surely men of equal ability should be con- 
sulted while those laws are being constructed.” ! 

If all this is sound — and so it seems to me — should not such 
a high order of legal ability as this would call for in a draftsman 
have full and free scope in its exercise? 

As bearing on this point, contrast the duties of a Wisconsin 
draftsman with those devolving upon the English Parliamentary 
Counsel. In England not only is the most careful and thorough 
labor put into the bill in advance, but also, if the bill goes to a 
Committee of the Whole House or to one of the Grand Commit- 
tees, the draftsman may be expected to attend the debate, and 
give such assistance as he can in the way of framing or modifying 
amendments, or meeting points. Where a bill is much amended 
in Committee, it will require minute examination after the Com- 
mittee stage, for the purpose of seeing whether there are any errors 
to be removed, or alterations of consequence to be made; and 
amendments will have to be framed for insertion at a later stage. 
Notes will also have to be written on various points; and the lit- 
erature which thus gathers round a bill often attains to formida- 
ble dimensions. Sir Courtenay Ibert tells us that when a bill of 
great importance is in progress, it requires the constant and un- 
remitting attention of the Parliamentary Counsel, to the exclu- 
sion of all other work.? In short, the Parliamentary Counsel is a 
genuine counsellor, as he ought to be. 

1 Bulletin, Wis. Leg. Dept., 1908. 2 Legislative Methods and Forms, 89. 
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Complete application of the English idea to our conditions 
would be impossible. The work of the Parliamentary Counsel 
is put into Government bills and these are important measures 
altogether likely to become law. Although we are beginning to 
have what are here called administration measures, to carry out 
the recommendations of the Executive, they as yet play a com- 
paratively small part in the work of a session. Neither in the case 
of these nor in that of proposals submitted by departments is 
there anything like the probability of passage that prevails under 
the system of ministerial responsibility, which links the fate of 
the Government with the success of its measures. Likewise with 
us the career of bills submitted by either standing or special 
committees or by special commissions is precarious. Still more 
doubtful are the chances of the multitude of bills presented on 
individual initiative. Shall any line be drawn to relieve the 
draftsman of useless work, and if so, where? 

It seems an enormous waste of energy to put costly legal tal- 
ent into the great mass of measures that will never get a favor- 
able committee report nor stand any chance of passage. For this 
reason there is not likely to be wide acceptance of the policy of 
the Wisconsin Senate, which began in 1907 the practice of hav- 
ing bills ‘‘reviewed’’ before introduction, the requirement being 
that Senators should submit their bills to the Joint Committee 
on Revision. This proving needlessly confusing and inconven- 
ient, the rule was changed in 1911 to provide for offering bills for 
revision under a regular order of business for that purpose, and 
in 1913 further change was made so that bills are offered for re- 
vision by filing at the Clerk’s desk at any time. The Revision 
Clerk is to return them within forty-eight hours, accompanied 
by written recommendations, which the Senator concerned may 
in his discretion accept or refuse. Such a system would, of course, 
be quite impracticable in Legislatures where many hundred 
measures are presented in the first fortnight or so of the session, 
under requirement that everything shall come in at the begin- 
ning. It would be absurd in Congress with its thousands and 
thousands of bills. 

The Massachusetts Special Committee recognized the situ- 
ation when it said in language having more color than that usu- 
ally found in a public document: “ We do not believe in organiz- 
ing another department for the use of anybody who desires every 
sort of fool bill drafted.” At the same time the Committee saw 
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the danger in letting any bill become law without having re- 
ceived the approval of a drafting official. It found that in almost 
every State it is not compulsory to submit the bills to him, but 
only voluntary, a method which the Committee thought “would 
seem to destroy the efficiency of the whole plan.” So summary 
a judgment is not necessary, for every application of expert judg- 
ment is that much to the good, but. the Committee was sound in 
urging that every bill reported by a committee should bear the 
official draftsman’s endorsement of approval, and that every bill 
substituted for an adverse report should go to him for approval. 


PRELIMINARY WORK 


Tuts, however, does not provide for the anticipatory preparation 
of serious and important measures that have some likelihood of 
passage. Direct selection of such measures for the official drafts- 
man’s help seems impracticable. Legislators would not permit 
preliminary sorting by any outsider, and I doubt if they would 
officially entrust it to any committee of their own number, 
though that has been suggested. Two methods of solving the 
problem appear to be in process of development. One is to be 
found in the tendency toward having a steering committee of the 
dominant party decide early in the session as to what important 
measures shall be made a program. The other inheres in the 
growing practice of having one legislative body determine in 
effect some of the matters that shall get the serious attention of 
the succeeding assembly, by the creation of special commissions 
or committees to investigate designated topics. 

If the steering committee comes to be generally accepted, 
doubtless official draftsmen will confine what may be called pre- 
liminary effort to the measures that are to have the right of way. 
This will meet the disfavor of those who think that the drafting 
department should be absolutely non-partisan and free to every 
member. Evidently it will fail to ensure official scrutiny for those 
measures, however important, that become law although fa- 
thered by independent members or by members of the minority. 

Preparation by commissions or by recess committees is less 
open to criticism. Such groups usually have in their membership 
men who are experts on the topics under consideration, and often 
they employ a secretary or counsel especially qualified to draft 
the legislation that may be recommended. Much is to be said 
for their employment of their own lawyers, for lawyers are be- 
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coming specialists as in the case of all the other professions. It is 
rare now to find a lawyer in general practice who can match in 
proficiency the experts obtainable in each and every field. So 
well is this coming to be understood that we may yet see even 
the standing committees of our legislative bodies permitted to 
retain the services of specialists in the fields with which they 
are concerned. Already to some extent committees of Congress 
employ counsel to perform services that might otherwise be ex- 
pected from a drafting department. It has even been proposed 
that for the purposes of Congress a corps of experts should be 
organized, to be attached to the Congressional Library under 
the wing of a Legislative Reference Bureau, and to be ready to 
work out any problem presented. Such an ambitious project has 
no likelihood of acceptance, but it is not improbable that iso- 
lated problems may be put into the hands of just such a perma- 
nent body of expert advisers and preparers as we already have in 
theory in the Tariff Commission. The possibilities of such bodies, 
not only in the way of gathering information and making recom- 
mendations accompanied by expertly drawn bills, but also in the 
way of relief to overburdened legislative assemblies, are so sug- 
gestive that such experience as we have had in that direction 
deserves study. 

When a scientific problem becomes an issue in partisan poli- 
tics, it is not easy to reach conclusions that will not be suspected 
of bias. Terhaps, however, we are already far enough away from 
the Tariff Commission of 1909-18 to use it for instruction. Its 
Chairman was Henry C. Emery, who went to it from the chair 
of Political Economy at Yale, and whose training had been 
wholly that of an economist. If reliance cannot be placed on such 
deductions as he submitted to the American Economic Asso- 
ciation in December, 1911, whose judgment can have weight? 
There he said: 


The question involves two points: first, whether such a body can ac- 
tually secure information which will be adequate for carrying out a fair 
tariff policy for the benefit of the people at large; and, secondly, if this 
should be the case, whether or not, under our existing political system, 
such information can be made really effective and have a real influence 
on tariff legislation. I wish to say that my experience has convinced 
me that the answer to both of these questions should be an affirmative 
one.... 

The chief need of this country in tariff matters is to find some method 
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of securing the results in the way of quiet investigations which are se- 
cured in European countries through the continuous activity of perma- 
nent officials of the different governmental departments concerned in 
tariff legislation. Although important work has been done abroad by 
certain special commissions, the real advantage which these countries 
have over us is to be found in the fact that there are permanent officials 
attached to the Government departments who devote themselves solely 
to this problem, and who have been studying all the factors involved in 
tariff legislation for a generation. These men are, of course, not subject 
to any party control, and are not concerned with the success or failure 
of particular party policies. Furthermore, these officials have a most 
direct and, in many cases, a controlling influence on actual legislation. 

The reason for the difference lies in the fact that they have the cabinet 
form of government, rather than government by legislative committees, 
as is the rule under American practice. It is the function of the Execu- 
tive Cabinet to frame bills for the consideration of Parliament, and it is 
because of this fact that officials who permanently devote themselves to 
the study of tariff conditions can put their knowledge to effective use 
in framing the bills which are first introduced. 

It is, of course, idle to consider at this point any radical change in the 
American form of government; but the question arises whether it is not 
possible and desirable to create some new body, be it called a board, a 
commission, or a bureau, which shall be competent to supply impartial 
and accurate information for the use of the legislative body. 


Professor Emery went on to use for illustration the attempt to 
ascertain the difference in cost of production here and abroad, 
and expressed his conviction that it is possible, in the case of the 
most staple articles of manufacture, to determine the ratio of the 
costs between two different countries with accuracy enough for 
practical legislation. 


I speak all the more strongly on this point because I was myself 
sceptical, at the outset of this work, of the possibility of getting such 
information. I expressed myself frankly to that effect at an earlier 
period, and my statements of that time have been frequently quoted 
since, to prove that work of this nature is entirely illusory. Those 
statements really prove that I was not sufficiently familiar with the 
problem at that time... . 

It is a common belief that in a matter of such political significance 
as the tariff, non-partiality is impossible. In my opinion this belief is un- 
duly cynical and pessimistic. Probably no schedule in the tariff is more 
involved than Schedule K, with the many complicated relations between 
raw material, intermediate products, and finished goods; and yet a 
Board composed of three Republicans and two Democrats has been 
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absolutely unanimous in its findings of fact in its investigations of this 
schedule. The individual members have different opinions as to what 
kind of tariff policy ought to be adopted on the basis of these facts. But 
such difference of opinion as to great economic principles has not in the 
slightest degree led to any disagreement as to what are the actual facts. 
As one of our Democratic members expressed it, ‘‘ We all use the same 
multiplication table and the same yardstick.” 

I believe, then, that information of this character is of great value for 
tariff legislation, and that it can be secured impartially and with suffi- 
cient accuracy for practical purposes; and I am further convinced that 
such impartial analysis of the facts must in the end have an unquestion- 
able influence on practical legislation.? 


In England preliminary inquiries by a Royal Commission are 
found to be of inestimable service to the working of parliamen- 
tary government. A. Todd says that besides affording peculiar 
facilities for ascertaining facts, they frequently bring to light a 
mass of information upon the subject in hand which could be ob- 
tained in no other way; and the report of an able and impartial 
commission is often of the highest value in the instruction and 
enlightenment of the public mind.? A singular outcome of their 
work was noted by E. Chadwick, C.B., in an address before the 
Society for Promoting the Amendment of the Law, in 1859. 
“The questions of pauperism and poor-law administration, of 
crime and penal administration, of pestilence and sanitary legis- 
lation, and of the evils attendant on excessive manufacturing 
labor,” he declared, ‘‘are conspicuous instances of the effects of 
commissions of inquiry in reversing every main principle, and 
almost every assumed chief elementary fact, on which the gen- 
eral public, parliamentary committees, and leading statesmen, 
were prepared to legislate.” Although the man would be bold 
and probably extravagant who hazarded such an assertion about 
the work of American commissions nowadays, yet no student of 
the actual workings of our legislative assemblies can justly deny 
that the preliminary work of the commissions brings a vast deal 
of useful enlightenment and saves much error of judgment and 
folly of action. 


REVISION 
Drartine and revision are of course distinct processes, but they 
are so confused both in theoretical discussion and in practical 


‘Am. Economic Review, supplement, March, 1912. 
§ Parliamentary Govt. in England, 11, 93. 
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treatment that their consideration must overlap. The confusion 
begins with the first trace of them in the colonial records, where 
we find in the General Court of Massachusetts Bay June 2, 1641: 
“For the better entering of all orders of this Court, it is hearby 
ordained «& established, that all orders of this Court which shal- 
bee voted in any day of the same shall (before the Court arise 
that evening) bee referred to a committee of one or more, to bee 
put into dewe forme, & so presented to the Court the next morn- 
ing.”” Who can say whether this provided for drafting a measure 
when the principle had been agreed upon, or for the work of 
what became in Massachusetts the Committee on Bills in Third 
Reading? Anyhow, it has from time immemorial in that State 
been the custom to have all bills thus revised in each branch 
between the first and second debatable stages. The Committees 
are among the most important and laborious in House or Senate. 
‘They have expert help, to be sure, but their responsibility is 
great, for almost complete reliance is put on them in matters of 
language, consistency, and accuracy. Changes not of substance 
that they make are seldom brought to notice unless it proves de- 
sirable to submit a wholly new draft, in which case the bill is re- 
printed. If they deem some change in substance desirable on the 
score of constitutionality, inconsistency, or any other ground, 
they may advise it themselves, or may call the point to the atten- 
tion of the member in charge that he may move an amendment at 
the next stage. Normally they are allowed but forty-eight hours 
before they must report, too scant a time when bills tread on each 
other’s heels, but the presiding officers are lenient in enforcing 
the rule. Occasionally, indeed, a bill will be quietly held in the 
hands of the Committee at the instigation of the presiding officer 
himself, or upon request of members interested, in order that: 
some objection may be smoothed out or compromise reached. 
The States vary greatly in their methods of handling this 
work, and the indications are that many of them have not yet 
systematized it to best advantage. The need of improvement 
seemed important enough to the New York Constitutional Com- 
mission of 1872 for it to recommend that counsel be provided for 
the Committees on Revision in each House. Evidently the situ- 
ation was still unsatisfactory more than a score of years later, 
for the Commission to Recommend Changes in Methods of Leg- 
islation advised, in 1895, that Committees of Revision, both 
Senate and Assembly, should have their powers enlarged for the 
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consideration of all measures, both public and private or local, 
and that each of such committees should be assisted in its labors 
by a lawyer of at least two years’ standing, with a salary ade- 
quate to ensure proper talent, and that he should have such as- 
sistants as might be necessary. These committees were to redraft 
bills when necessary, advise as to their effect, suggest as to their 
operation upon the general body of the law, and point out con- 
stitutional or other defects. The counsel should be appointed 
by the Governor, Lieutenant-Governor, and Speaker of the 
House, for a fixed term. The Commission also advised that gen- 
eral public measures should be referred before passage to the 
Commissioners to Revise the Statutes, to report upon the effect 
of such measures and their place in the body of the statute law. 
Some idea of the slowness with which the States have attended 
to this important matter is to be gathered from the fact that as 
late as 1913 Governor Ernest Lister of Washington, had occasion 
to say in his inaugural address, it had occurred to him that the 
amount of needless litigation resulting from the ambiguous lan- 
guage of statutes might be minimized if the Legislature were to 
provide for the appointment of a committee, to consist of three 
persons, not members of the Legislature, whose duty it would be 
to check over and, if necessary, redraft bills before their consid- 
eration for final passage. He contemplated that such a commit- 
tee should exist only during the legislative session. In Nebraska 
in 1915 the Speaker and Chief Clerk of the House and the Direc- 
tor of the Legislative Reference Bureau were made a committee 
to revise all bills, after first reading. With the consent of the 
authors, many of the bills were entirely rewritten with a view to 
securing greater clearness, brevity, and harmony with existing 
laws and legislative rules. Such a committee in the session of 
1917 reported that out of 803 House bills 114 were found 
defective, or 14 per cent. Examination of the Senate bills, 331 in 
number, showed that 137, or 41 per cent, were defective. 
Louisiana in 1921 decided the matter was of consequence 
enough to warrant constitutional provision, and so it directed 
that the Attorney-General, or his assistant, and two members 
of the Legislature, one to be selected by each House, should 
constitute a legislative bureau, to which all legislative matter 
intended to have the effect of law should be referred before ad- 
vancement to third reading by the House where it did not origi- 
nate, for examination and report as to construction, duplication, 
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legality, and constitutionality. The report is to be advisory only, 
but undoubtedly it will improve the quality of legislation. 

From many directions come complaints that Governors dis- 
cover large numbers of errors when bills reach them for approval. 
This is the more remarkable because it would seem as if, in case 
self-respect did not suffice to provide a reasonably thorough sys- 
tem of law-writing, self-interest would secure it, since every 
excuse given to a Governor for vetoing, by that much lessens the 
prestige of the legislative branch. Nevertheless, so dangerous 
it is for Governors to assume thoroughness and accuracy in the 
work of the Legislature, that they find independent examination 
against error absolutely necessary. Naturally they look to the 
Attorney-General for this, and in many States that official or 
one of his assistants studies every bill, particularly to make sure 
of constitutionality. This imposes such a burden on the Attorney- 
General’s office, and occasionally brings such embarrassment 
by reason of partisan or personal friction, that it has been sug- 
gested the Governor ought to be empowered to employ personal 
counsel for such work. 

Study from the lawyer’s point of view does not meet the whole 
need. In many cases it is desirable that the administrative bear- 
ing of the proposed law shall get expert scrutiny. What can be 
more reasonable than that a measure relating to the field of any 
governmental department shall be reviewed by the man at its 
head to whom the people pay a salary for the very reason that he 
is presumably the best qualified and most competent man in 
matters relating thereto? Yet it is astonishing to find how in- 
different, reluctant, or even hostile are many legislators in this 
matter of using the expert knowledge and opinion at their elbow. 
The New York Constitutional Commission of 1872 recommended 
that notice of a bill affecting a department be given to the head 
of the department, with an opportunity of being heard before 
the bill is passed. No constitutional provision to this end, how- 
ever, has been made. More than that ought to be secured in 
every lawmaking body of the land, whether by constitutional 
provision, statute, legislative rule, or accepted practice. There 
should be a requirement, of either law or custom, that no com- 
mittee shall report on any proposal relating to the field of any 
administrative department until that department has been re- 
quired — not merely permitted, but required — to inform as to 
its bearing. It is the custom in Congress for committees to sub- 
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mit their meesuves to the executive departments, and the recom- 
mendations of the executive officer are usually respected. Legis- 
latures ought to cultivate the same policy. 

Ernst Freund has suggested that constitutional provision 
might well be made for securing that on the demand of the Gov- 
ernor, or of the presiding officer of either House, or of a stated 
proportion of members, a bill shall be referred for opinion and 
suggestion to any designated Bureau or Commission.! Personal 
experience in the shaping of bills involving administrative detail 
would lead me to go farther and make it mandatory that every 
measure relating to the State’s business shall have the benefit 
of the State’s experts. 

The indifference and negligence of Congress in some of these 
matters astonish a member fresh from one of the Legislatures 
where revision is thought indispensable. From the time a bill 
is reported by a committee until it goes to the other branch, 
nobody gives the slightest attention to its technique, unless it be 
some member shocked by palpably bad grammar, or unable to 
make any sense out of a provision happening to catch his eye, in 
which case he may try to remedy by amendment offered from the 
floor. Only one consideration being given to a bill in the branch 
where it starts, further correction depends on the scrutiny of the 
committee to which it may be referred in the other branch, and 
as any change whatever will require return of the bill to the first 
branch for concurrence, with possibility of a committee of con- 
ference, the tendency is to pass over minor blemishes rather than 
invite trouble by insisting upon technical excellence. The prac- 
tice is particularly unfortunate in the matter of substantial 
amendments. They may not be inserted in the most desirable 
place. They may be defective rhetorically. They may create 
inconsistencies. As a whole the system results in poor lawmaking, 
far from creditable to the body that in matters of this sort should 
maintain the highest standard and should set the example for the 
forty-eight other lawmaking bodies in the land. 

The record of two consecutive sittings of the House in Decem- 
ber of 1921 illustrates the danger in the present lack of precau- 
tion. On the 20th a member of the Committee on the Judiciary 
had to ask unanimous consent for the passage of a resolution 
amending an act of the previous session because all of certain 


! “Adequate Legislative Powers,” The Revision of the State Const. (N.Y.) 
110 (1915). 
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language struck out by the Senate was not omitted from the en- 
rolled copy of the bill, so that as the measure was signed and be- 
came law, it was contradictory in its terms. On the following day 
the President sent in a veto of a bill which through oversight had 
not given consideration to three statutes that would by implica- 
tion be repealed, though manifestly such was not the intention. 
Each of these unfortunate episodes would almost certainly have 
been avoided under a reasonable system of scrutiny. 

In England the problem of revision has not been so trouble- 
some as with us, because the volume of legislation is far smaller 
than here. Yet that there is need of some method for lessening 
the defects in English statutes, may be gathered from Bryce’s 
“Studies in History and Jurisprudence.” He suggests (p. 739) 
that the remedy which seems least inconsistent with English 
parliamentary methods would be to refer each act, after it has 
passed both Houses, but before it receives the royal assent, to a 
small committee consisting of skilled draftsmen and of skilled 
members of both Houses, who shall revise the form and lan- 
guage of the act in such wise as, without in the least affecting 
its substance, to improve its arrangement and its phraseology, 
the act being formally submitted once more to both Houses be- 
fore the royal assent is given, so as to prevent any suspicion 
that a change of substance has been made. “It is, however, un- 
likely that Parliament will consent to any proposal of this na- 
ture.”’ Elsewhere (in “The American Commonwealth’’) Bryce 
observes that the harmony of one Government bill with others 
of the same session is secured by the care of the official drafts- 
men, as well as by the fact that all emanate from one and the 
same Ministry. No such safeguards exist in the case of private 
members’ bills, but it is of course the duty of the Ministry to 
watch these legislative essays, and get Parliament to strike out 
of any one of them whatever is inconsistent with another meas- 
ure passed or intended to be passed in the same session. 

In theory the House of Lords is a revising body. Sir H. 8. 
Maine said in 1885 that a measure “‘should in strictness pass 
through a searching discussion in the House of Lords; but this 
stage is becoming merely nominal; and the judgment on it of the 
Crown has long since become a form.’”’ !_ Presumably this refers 
to substance rather than technique, though both might be cov- 
_ ered by any searching discussion. Since then this function of the 
1 Popular Government, 230. 
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Lords has somewhat revived, because with the veto power 
dwarfed, not much more than the field of revision remains. 

In Switzerland the Federal Council has on its own authority 
corrected inaccuracies in point of drafting or form. 


CoRRECTION AND IMPROVEMENT 


DespITt all the care of the legislators and their experts, the Gov- 
ernors and their counsel, errors are overlooked, the laws are 
defective, correction must follow. Furthermore, it is beyond the 
power of men to foresee all the results of new law, the unexpected 
happens, and the insufficient or ill-advised statute must be re- 
paired. See what takes place even in such a State as Massachu- 
setts, proud of her legislative proficiency. Tabulation for the 
Special Committee on Legislative Procedure showed that the 
Legislature of 1914 saw fit to change in some way sixty-six of its 
own Acts and 317 of those of the four preceding Legislatures. 
The Legislatures of five successive years averaged to change 
eighty-five Acts of the year before. 

Such a record would not suggest that the need of change com- 
monly escapes notice. Yet it has been held that the bettering 
calls for more than private initiative and that there should be 
at least an approach to systematic improvement. It was osten- 
sibly for such a reason that Illinois put into her Constitution of 
1870 this interesting provision (v1, 31): ‘‘ All judges of courts of 
record, inferior to the Supreme Court, shall, on or before the first 
day of June of each year, report in writing to the judges of the 
Supreme Court such defects and omissions in the laws as their 
experience may suggest; and the judges of the Supreme Court 
shall, on or before the first day of January of each year, report 
in writing to the Governor such defects and omissions in the 
Constitution and laws as they may find to exist, together with 
appropriate forms of bills to cure such defects and omissions in 
the laws.” According to a bulletin prepared in 1919 to aid the 
Constitutional Convention, this duty was in fact imposed largely 
as a means of justifying a further appropriation to supplement 
the salaries of the judges. The salaries of circuit judges had 
been fixed at a very low figure by the Constitution of 1848 and 
some subterfuge was desired as a basis for in effect raising them. 
So a statutory provision which had been of some effectiveness 
in connection with the revision of the statutes authorized in 1869 
was embedded in the Constitution. It has been almost entirely 
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ineffective. Only once has a definite effort been made to bring 
it into operation. After several unsuccessful efforts to enact a 
primary election law that would stand the test of constitutional- 
ity, Governor Deneen asked the Supreme Court to redraft pro- 
visions that had been held unconstitutional and to correct other 
defects. The Judges declined to comply, saying there was no 
obligation upon them so to do. 

Nebraska in 1875 coupled reports from the judges of the Su- 
preme Court as to defects with similar reports from the officers 
of the executive department and of all the public institutions of 
the State; directing that these reports should be transmitted to 
the Legislature. In the following year Colorado copied the IIli- 
nois provision, adding instruction for transmittal to the Legisla- 
ture. Florida, Idaho, Washington, and Utah have, with varia- 
tions, provided to like purpose. When California created its 
Legislative Counsel Bureau in 1913, careful provision was made 
for suggestion to it by judges of the Supreme Court, district 
courts of appeal, or superior courts, their ideas to be formally 
transmitted to the Bureau through the clerks of courts. 

Chief Justice Arthur P. Rugg, of Massachusetts, delivered an 
address on this subject before the judicial section of the Ameri- 
can Bar Association at Washington, October 14, 1914, taking the 
ground that it is repugnant to the fundamental conception of the 
judge under the American system of government that he should 
meddle with legislative matters. Instinctively it would be felt 
by the mass of the people, as well as by those keenly sensitive to 
a just administration of the law, he declared, that the members 
of the judiciary would be doing something alien to their duties 
and foreign to their office by becoming petitioners to another 
department of government. Manifestly it would be highly im- 
proper for the executive or legislative departments of govern- 
ment to request the judicial department to perform its duty in 
any given way. There seems to be a similar impropriety in the 
converse. It is impossible that the judge can continue to main- 
tain a reputation for the possession of all judicial faculties or, 
in truth, really to possess them to a high degree, if in any respect 
he becomes either the advocate or the opponent of legislation. 
Any statute which a judge has framed or favored or opposed may 
come before him for interpretation or construction. The inter- 
ruption of an argument by a Chief Justice of England with the 
words, “We understand the statute better than you do, for we 
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made it,” illustrates the loss of judicial poise likely to follow 
from the judge being at the same time legislator. 

The cogency of these arguments is evident. No one is likely 
to dispute the contention of Justice Rugg that the judiciary 
ought not to throw themselves into the arena of controversial 
discussion in matters of policy. Yet perhaps it is not presump- 
tuous to wish he had not quite so summarily disposed of the sug- 
gestion that the judge knows better than any one else the defects 
of the law as to substance, form, and administration. Of this he 
disposes by saying that the position hardly can be substantiated. 
On the contrary, it seems to me that there are certain classes of 
defects which the judges might with advantage and without 
damage call to the attention of the legislative branch. Conspicu- 
ous among these are inconsistencies, ambiguities, and other 
purely technical matters. How can the dignity or independence 
of the judiciary suffer seriously from a formal report by the 
Chief Justice or a committee of judges calling attention to tech- 
nical difficulties that have arisen since the preceding session of 
the Legislature? 

Some of the Central and South American countries are less 
apprehensive than we are in this particular. Although in our 
conceit we may think we can learn little from them, yet experi- 
ments in political science are everywhere worth watching, and 
nations not over-hampered by traditions may work out some- 
thing worthy our imitation. In Peru, Guatemala, San Domingo, 
Ecuador, Honduras, and Nicaragua the courts may take the 
initiative in the formation of bills upon judicial matters. In Sal- 
vador the Supreme Court is included among the authorized 
sources of legislative proposals upon any subject, but elsewhere 
in the Constitution there is an indication that the justices are to 
use this right only to introduce reforms necessary to cure im- 
perfections or deficiencies in the existing law that they have 
noticed in the course of its application. In Colombia the judges 
are even privileged to be heard in debate on bills relating to 
civil matters or judicial procedure, and the same result appears 
to be attained in Salvador, Honduras, and Nicaragua by a pro- 
vision that bills modifying or repealing any section of the codes 
or affecting the administration of justice shall not be passed until 
the opinion of the Supreme Court has been heard. In Salvador, 
however, the provision does not apply to laws of a political, eco- 
nomic, or administrative nature.! 

1A. R. Ellingwood, Departmental Codperation in State Govt., 243, 244 (1918). 
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CoDIFICATION 


EVERYWHERE and always appears a common belief that the bodv 
of the statute law might be greatly improved. The belief is noti- 
ing new, modern, decadent. In 1551 that precocious monarch, Ed- 
ward VI, then a boy of fourteen, wrote as follows in his “ Discourse 
on the Reformation of Abuses”’: “I have showed my opinion 
heretofore what statutes I think most necessary to be enacted 
this Session. Nevertheless, I would wish that beside them here- 
after, when time shall serve, the superfluous and tedious statutes 
were brought into one sum together, and made more plain and 
short, to the intent that men might better understand them; 
which thing shall much help to advance the profit of the Com- 
monwealth.” + But this, observes Bishop Burnet, was too great 
a design to be set on foot or finished under an infant king.? 
Something more than a century later the belief may be found 
cropping up again, this time in the ‘‘ Diary ”’ of Pepys under date 
of April 25, 1666: “‘I to the office, where Mr. Prin come to meet 
about the Chest business; and, till company come, did discourse 
with me a good while about the laws of England, telling me the 
main faults in them; and, among others, their obscurity through 
multitude of long statutes, which he is about to abstract out of 
all of a sort; and as he lives and Parliaments come, get them put 
into laws, and the other statutes repealed, and then it will be a 
short work to know the law.” 

Innumerable Mr. Prins have cherished the same ambition and 
boasted the same confidence. 

Of course the trouble comes because the stream of laws is con- 
tinuous. They never cease, and the reason is very simple — soci- 
ety never stands still. Change is the law of life, stagnation the 
principle of death. 

With the laws ever accumulating, ever changing, convenience 
demands that at intervals they shall be codified, whether with 
or without revision. Our forefathers had not been settled in the 
Massachusetts Bay Colony a decade when they began to demand 
that their accumulated laws be properly set forth, with such addi- 
tions as might be necessary to produce something in the nature 
of a Magna Carta. Their leaders staved off the demand for a 
time, but had to yield, and in 1641 came the first code of laws in 


1 Literary Remains of Edward VI, 1, 486. 
2 History of the Reformation in England, u, 181. 
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New England, the “‘ Body of Liberties,”’ composed by Nathaniel 
Ward of Ipswich, a combination of Constitution and statutes. 
Three complete editions of the colonial laws were afterward pub- 
lished by authority, in 1649, 1660, and 1672. In these the new 
laws were not inserted in the order of their dates, as in the “‘ Acts 
and Resolves” of to-day, but all existing provisions of law were 
consolidated and classed under appropriate titles arranged in al- 
phabetical order. It will be seen that complete codification was 
practiced in New England from the beginning. 

Even in those days there were carping critics, if we may infer 
from the delightful defense in the preface of the revision issued by 
the General Court in 1660: “If any shall complain of incongruous 
expressions or obscurity in some passages, let them be sure it be 
so, before they affirm it; Considering the Supreme Court (which 
ought to be honoured) hath perused them, and hath judged meet 
to publish them as they stand: Neither would time or their Hon- 
our permit them, as Criticks, to call every word to the Tryall 
before a Jury of Grammarians. Let it suffice that the meaning is 
intelligible, though the dress be not the most polished; nor is it 
necessary, seeing mens Legis est Lex.” 

It was about this time that John Locke, the author of the ‘ Es- 
say on the Human Understanding,” conceived a new way to 
accomplish one of the purposes of revision, that of getting rid of 
obsolete statutes. “The Fundamental Constitutions of Caro- 
lina,” framed by him in 1669 and amended by the Earl of Shaftes- 
bury (Anthony Ashley Cooper) contained this section; “‘Seventy- 
nine. ‘To avoid multiplicity of laws, which by degrees always 
change the right foundation of the original government, all acts 
of Parliament whatsoever, in whatsoever form passed or enacted, 
shall, at the end of a hundred years after their enacting, respec- 
tively cease and determine of themselves, and without any re- 
peal become null and void, as if no such acts or laws had ever 
been made.” 

Undoubtedly from this the idea was copied by whoever framed 
the “Fundamental Constitutions” for Kast New Jersey (1683) 
and put into it: “ For avoiding innumerable multitude of statutes, 
no act to be made by the great Council shall be in force above 
fifty years after it is enacted; but as it is then de novo confirmed.” 
The scheme never had a fair trial. Locke’s ideal was thrown 
pverboard, and the proprietors of the Jerseys surrendered their 
powers to the Queen long before fifty years had elapsed after the 
passage of the first laws. 
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It is interesting to find the notion coming to the surface again, 
in the busy mind of Thomas Jefferson. It was not the technical 
phase of periodical revision that he emphasized, but a higher 
consideration that deserves reflection. Writing from Paris to 
James Madison in September of 1789, he discussed the question 
whether one generation of men has a right to bind another. By 
an ingenious train of reasoning, he satisfied himself that every 
Constitution and every law naturally expires at the end of nine- 
teen years. “If it be enforced longer, it is an act of force and not 
of right. It may be said that the succeeding generation exercis- 
ing in fact the power of repeal, this leaves them as free as if the 
Constitution or law had been expressly limited to nineteen years 
only. In the first place, this objection admits the right, in pro- 
posing an equivalent. But the power of repeal is not an equiv- 
alent. It might be, indeed, if every form of government were so 
perfectly contrived that the will of the majority could always be 
obtained fairly and without impediment. But this is true of no 
form. The people cannot assemble themselves; their represen- 
tation is unequal and vicious. Various checks are opposed to 
every legislative proposition. Factions get possession of the pub- 
lic councils. Bribery corrupts them. Personal interests lead 
them astray from the general interests of their constituents; 
and other impediments arise so as to prove to every practical 
man that a law of limited duration is much more manageable 
than one which needs a repeal.” ! 

Jefferson persisted in his belief. In July, 1816, he wrote to 
Samuel Kercheval: “By the European tables of mortality, of 
the adults living at any one moment of time, a majority will be 
dead in about nineteen years. At the end of that period, then, a 
new majority is come into place; or, in other words, a new gener- 
ation. Each generation is as independent as the one preceding, 
as that was of all which had gone before. It has then, like them, a 
right to choose for itself the form of government it believes most 
promotive of its own happiness; consequently, to accommodate 
to the circumstances in which it finds itself, that received from 
its predecessors; and it is for the peace and good of mankind, 
that a solemn opportunity of doing this every nineteen or twenty 
years, should be provided by the Constitution; so that it may be 
handed on, with periodical repairs from generation to generation, 
to the end of time, if anything human can so long endure.”’ ? 


1 Writings of Thomas Jefferson, P. L. Ford ed., v, 121. 
2 Ibid., x, 43. 
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Although the views of Locke and Jefferson have never had the 
test of experiment, the argument is at any rate plausible. Cer- 
tainly our statutes would be much smaller in bulk, much easier 
to remember, and honored with much more nearly complete ob- 
servance, if the archaic, outgrown provisions were automatically 
eliminated by the passage of time. 

The only approach to this appears in the periodical revisions 
made by some of the States, in the course of which sometimes 
obsulete provisions are dropped. Alabama appears to have been 
the first State to put into the Constitution a mandate for peri- 
odical codification of the statutes. At the outset (1819) she pro- 
vided for promulgating a revision every ten years, changing in 
1891 to every twelve years. Missouri, organizing the year after 
Alabama, copied the ten-year provision, Arkansas did likewise, 
in 1836, and Texas, in 1845. Michigan went in the opposite 
direction, by reason of unfortunate experiences with revisions 
made by men who undertook to frame a complete code and in 
the course of their work essentially revolutionized the law in 
some particulars, as well as entirely overlooked some important 
matters. Omissions and defects forced upon the Legislature the 
waste of much time in making corrections. So the Constitution 
of 1850 was made to say: ‘‘ No general revision of the laws shall 
hereafter be made. When a reprint thereof becomes necessary, 
the Legislature in joint convention shall appoint a suitable per- 
son to collect together such acts and parts of acts as are in force, 
and, without alteration, arrange them under appropriate heads 
and titles. The law so arranged shall be submitted to two com- 
missioners appointed by the Governor for examination, and if 
certified by them to be a correct compilation of all general laws 
in force, shall be printed in such manner as shall be prescribed by 
law.” This was rewritten in 1908 so as to read: “No general 
revision of the laws shall hereafter be made. Whenever neces- 
sary, the Legislature shall by law provide for a compilation of the 
laws in force, arranged without alteration, under appropriate 
heads and titles. Such compilation shall be prepared under the 
direction of commissioners, appointed by the Governor, who 
may recommend to the Legislature the repeal of obsolete laws 
and shall examine the compilation and certify to its correctness. 
When so certified, the compilation shall be printed in such man- 
ner as shall be prescribed by law.” 

South Carolina, providing in 1868 for a revision of the laws 
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every ten years, in 1895 directed the appointment or election of 
a Commissioner to do the work and also to reduce into a sys- 
tematic code the general statutes, including the Code of Civil 
Procedure, with report at intervals of not more than ten years. 
Also Oklahoma has by constitutional provision required the ten- 
year revision. Some of the older States have proceeded by way 
of statute. Thus in Massachusetts a codification has been made 
by legislative direction about every twenty years. 

Congress has been exceedingly remiss in the matter. Not un- 
til 1845 did it decide to have an official publication of the laws of 
the United States. The laws then in force were put into one 
book and thereafter supplementary volumes appeared. Presi- 
dent Lincoln, in his Message of December 3, 1861, urged the 
need of codification and revision. Since the organization of the 
government Congress had enacted some five thousand acts and 
joint resolutions, which filled more than six thousand closely 
printed pages and were scattered through many volumes. Many 
of these acts, declared Lincoln, had been drawn in haste and 
without sufficient caution, so that their provisions were often 
obscure in themselves, or in conflict with each other, or at least 
so doubtful as to render it very difficult for even the best-in- 
formed persons to ascertain precisely what the statute law really 
was. The President summed up the matter in words still rele- 
vant: “It seems to me very important that the statute laws 
should be made as plain and intelligible as possible, and be re- 
duced to as small a compass as may consist with the fullness and 
precision of the will of the legislature and the perspicacity of its 
language. This, well done, would, I think, greatly facilitate the 
labors of those whose duty it is to assist in the administration of 
the laws, and would be a lasting benefit to the people by placing 
before them, in a more accessible and intelligible form, the laws 
which so deeply concern their interests and their duties.” 

Doubtless the preoccupations of the Civil War excused the 
failure to comply at once with Mr. Lincoln’s advice. After the 
war a Committee on Revision of the Law was appointed and a 
commission put at work, but the task dragged, and not until 
1874 were the Revised Statutes published. Four years later a 
second edition, brought up to date, was printed, but codification 
was not undertaken in earnest again for forty years. In the 66th 
Congress Edward C. Little, of Kansas, on becoming Chairman 
of the House Committee on Revision of the Laws, brought to the 
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work an interest and zeal that produced results, and at this writ- 
ing it is hoped a new codification will soon be accepted by the 
two branches and appear in convenient shape. 

F. J. Stimson found that of our fifty States and Territories, 
only sixteen have any official revision or ‘‘General Laws’’; that 
is to say, one or more volumes containing the complete mass of 
legislation, up to the time of their issue, formally enacted by the 
Legislature. What are called “authorized revisions”’ or author- 
ized editions of the laws, compilations never in form adopted by 
the Legislature itself, are found in twenty instances. In the four- 
teen others, the matter is left to the enterprise of private pub- 
lishers, wholly or in part.! Stimson, whose familiarity with 
statute law is extensive, complains warmly and justly of the 
widespread negligence in this matter. He holds that all laws 
ought to be printed and published by a State publisher and the 
authenticity of all revisions be duly guaranteed by their being 
submitted to the Legislature and reénacted en bloc, as is the prac- 
tice with revisions in Massachusetts and some other States. The 
local or private acts, he thinks, should be separated from the 
public laws, and might advantageously even be printed in a sep- 
arate volume, as is done in some States already. He recognizes 
the difficulty of determining who shall decide whether a law is 
private, local, or special, and sees no other way than to leave it 
to the Legislature until permanent, preliminary, expert drafts- 
men are secured. To me the difficulty in discriminating seems so 
serious as to offset any gains in separating the laws into distinct 
volumes. Where even slight variance in judgment is possible, 
the prudent lawyer must look into both books, which lessens the 
saving of time that might be expected. Both books, too, must be 
kept on the shelves, at any rate until the next codification appears. 

No issue can be taken with Mr. Stimson’s final recommenda- 
tion, that even if a revision is drawn up by an authorized com- 
mission its work should be afterward ratified by the Legislature. 
The reason given, that no legislation must ever be absolutely 
delegated, does not, however, appeal to me with so much force 
as may be found in the teachings of experience, which have 
shown that the most careful work of the ablest experts can bene- 
fit by the examination of such a large and varied body as a Legis- 
lature, with a very much wider range of knowledge and special 
interest than a Commission or a single revisor can command. 

* Popular Lawmaking, 356. 
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The prevailing system of periodical revisions produces many 
inconveniences, or rather fails to obviate many to anything like 
the desirable extent. In the later years of the period between 
revisions it becomes an arduous and uncertain task to find out 
the state of the law on any given subject. Changes may be scat- 
tered through numerous bulky volumes. The indices abound in 
snares and pitfalls. Find if you can a place where the indexing 
art is more abused than in the books that are supposed to make 
it clear to men what are their rights and duties. Rare is the law- 
yer who can rise from a study of the statute books of a State 
other than his own with confidence that he has overlooked no 
vital provision, and even in the case of his own State he must be 
of more than ordinary experience and capacity to be sure of his 
ground. This is not the least of the reasons why there is so much 
grumbling about the Legislatures. 

- One remedy proposed is to have the revision continuous in- 
stead of periodical. Governor John D. Long, of Massachusetts, 
in his inaugural address of January, 1882, suggested that there 
should be a permanent officer — perhaps an assistant of the 
Attorney-General — to edit the General Laws of each session, 
and also to prepare from year to year, and keep on hand in manu- 
script, for use of the Legislature, just such a consolidation of the 
General Laws, with marginal notes and other details, as is now, 
at great cost and delay, made at long intervals. The special 
knowledge of such an officer would be of much value in prevent- 
ing redundant or inconsistent legislation, and in securing a clear, 
concise, and uniform style in the drafting of statutes. ‘But his 
best service would be, that when, fifteen or twenty years hence, 
it shall become desirable to print and publish a revision of the 
statutes, that will be already done, and can be submitted at the 
beginning of any year for consideration or adoption by the Legis- 
lature in its regular session; thus, perhaps, avoiding the great 
expense of an extra session, as well as that of a special revision by 
special commissioners.” 

Before acting upon this advice Massachusetts paid twice again 
for the arduous and intricate labors of a Revision Commission, 
working with a corps of assistants for many months to straighten 
out the tangle, and for costly special sessions of the Legislature 
to ratify the product. Then, probably because the total cost of 
the revision of 1920 was so heavy, the Legislature passed a bill 
providing for continuous consolidation. By this the Committees 
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on Rules of Senate and House were directed each to appoint “a 
skilled person to act as counsel ” to the Senate and House respec- 
tively, among whose duties should be that of consolidating and 
incorporating from time to time in the General Laws all new 
general statutes. Also they are to submit to the General Court 
such proposed changes and corrections in the General Statutes 
as they deem necessary or advisable. 

Wisconsin in 1909 had sought to solve the problem in some- 
_ what the same way by creating the office of Revisor (Laws 1909, 
c. 546), whose duties should be: (1) to maintain a loose-leaf sys- 
tem of the statutes, separating those statutes in force from those 
repealed or superseded; (2) to maintain a loose-leaf ledger of 
court decisions referring to statutes; (3) to present to the Com- 
mittee on Revision of each House of the Legislature, at the be- 
ginning of each session, bills providing for such consolidation 
and revision as might be completed from time to time; (+) to 
keep an alphabetical, subject card-index to the statutes; (5) to 
formulate and prepare a definite plan for the order, classification, 
arrangement, and printing of the statutes and session laws; and 
(6) to supervise and attend to the preparation, printing, and 
binding of such compilations of particular portions of the 
statutes as might be ordered by the head of any department of 
the State.. Apparently the detail of the program proved un- 
satisfactory, for by the time the 1917 revision of the laws ap- 
peared, there remained, if its index may be trusted, only direc- 
tions to present to the Judiciary Committee at the beginning of 
each session plans and bills, with general authority to prepare 
the volume of ‘‘ Wisconsin Statutes’ (including the ‘‘ Wisconsin 
Annotations’’) after each session. 
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107; over-ruled in matter of recon- 
sideration, 390. 

Coburn, John, point of order by, on re- 
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Committees, 87; power given to by 
quorum requirements, 50; reports of 
in Congress unread, 65; reference of 
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tionment of work to, 131; delibera- 
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Compton, Sir Spencer, on preserving 
order during debate, 255. 

Conference committees, 400; error usu- 
ally necessitates in Congress, 232; 
votes on reports of, 359, 402. 

Conger, Omar Dwight, on proposed 
quorum-counting rule, 38; proposes 
determining order of speaking by 
lot, 463, 

Congestion, in Massachusetts, 84, 86; 
in Virginia, 86; and the powers of 
the Speaker, 459. See also Sifting 
committees, 


Congress, points of order in, 16; need of 
revision of rules of, 20; the quorum 
in, 29; attendance in, 48; introduc- 
tion of bills in, 61; reporting bills in, 
64; reading upon introduction in, 65; 
development of committees in, 99; 
committee selection in, 106; size of 
committees in, 126, 130; member- 
ship in committees of, 128; hearings 
in, 143, 144; criticism by Woodrow 
Wilson of deliberations of commit- 
tees of, 149; investigation by, 171; 
the readings of bills in, 207, 209; 
stages of debate in, 221, 222; amend- 
ments in, 230; volume of debate in, 
265; tabling in, 275; indefinite post- 
ponement in, 276; oratory in, 305, 
311; pairs in, 379; waste by failure in 
to secure action by both Houses, 
400; conference committees in, 403; 
formalities between branches of, 
421; references in one branch to the 
other, 422; leadership in, 473; vol- 
ume of work in, 477; partisanship in, 
500; caucuses in, 508; Journals in, 
524; criticism of work of, 537; resolu- 
tions in, 556; when acts of take ef- 
fect, 561; and bill-drafting aid, 568; 
Library of, 573; defective bills in, 
584; remiss in the matter of revising 
and codifying the statutes, 593. See 
also Senate and House of Represen- 
tatives. 

Congressional Record, 525; value of, 
346; extension of remarks in, 348. 
Conkling, Roscoe, favors desks in the 

House, 241. 

Connecticut, seconding of motions in, 
18; joint committees in, 134; rule in 
as to committee reports, 160; an or- 
ganized debate in, 238; amendments 
and previous question in, 273; pre- 
vious question in Senate of, 296; 
Yeas and Nays in, 358; reconsidera- 
tion in, 392, 394; quarrel between 
Houses in, 419; Lieutenant-Governor 
presiding in Senate of, 445, 448; 
casting vote of Governor in, 447; be- 
ginnings of caucuses in, 506; publica- 
tion of Journals in, 525. 

Conner, William D., requires Senators 
to vote, 372. 

Constitutionality, objections to bills on 
the score of in Missouri, 520; sugges- 
tion of Freund for settling, 558; sta- 
tistics of in Massachusetts, 571, 
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Sonstitutions, and legislative proce- 
dure, 11, 208, 210, 217, 233, 234, 
533, 546; Index Digest of, 13; and the 
quorum in Massachusetts, 29; and 
in Pennsylvania, 33; and quorum re- 
quirements, 55; and Yea-and-Nay 
requirements, 361; illustration of 
thoughtless adoption of clauses in, 
553; effect of style and procedural 
requirements of, 558. 

Conventions, constitutional, debates of 
as evidence, 348; partisanship in, 
504. See also respective States, and 
Federal Convention. 

Coérdination, of the work of Legisla- 
tures, 198; of the branches of govern- 
ment, 416, 554. 

Cornbury, Lord, objects to conference 
committees in New Jersey, 401; rec- 
ommends that different laws be 
enacted for different matters, 550. 

Corwin, Thomas, favors desks in the 
House, 241. ; 

Cosby, Governor William, not to sit in 
the Council, 437. 

Council of Trent, limit on speeches in, 
261. 

Coventry, Sir William, on written and 
extemporaneous speeches, 244. 

Creevey, , denied privilege in mat- 
ter of publication, 328. 

Crisp, Charles Frederick, use of the 
power of recognition by, 457; in- 
ereases power of Committee on 
Rules, 466, 479, 480. 

Crispi, Francesco, in connection with 
the smothering of bills in Italy, 156. 

Criticism, of disregard of rules and 
Constitutions, 10; of choice of com- 
mittees by presiding officers, 111; of 
representation of both parties on 
committees, 117; of promotion by 
seniority, 121; of the whole commit- 
tee system, 125, 189; of the secrecy 
of committee deliberations, 149; of 
reporting without formal vote, 156; 
of the amending process in Parlia- 
ment, 224; of the Executive by mem- 
bers, 251; and of previous action, 
252; of applause, 256; based merely 
on volume of speeches, 269; of speak- 
ing in Parliament and Congress, 306; 
of censoring, 351; of the Senate, 430; 
of an American Speaker’s power, 
455; of leadership, 472; of the caucus, 
518; of the wording of laws, 535. 


eae George Glover, handbook by, 

Crumpacker, Edgar Dean, in connec- 
tion with the insurgency of 1910, 
482. 

Culpeper, Lord, frowns on joint com- 
mittees in Virigina, 135; stops print- 
ae 342; proposal of measures under, 

Curtis, B. R., responsibility for libel- 
ous denunciation of, 328. 

Cushing, Luther Stearns, 2, 3; “‘ Rules,” 
ete., and ‘Manual,’ 15; on power 
to compel voting, 40; on privacy 
of sittings, 336; on first use of 
Yeas and Nays, 356; on reconsid- 
eration, 384; on harmony between 
the branches, 421; as to moderators, 
436; on Calhoun’s view of duty of 
Vice-President in presiding, 440; as 
to right of presiding officer to vote, 
452. 

Cushing, Thomas, episode connected 
with appointment of as delegate, 32. 

Cuyler, Theodore, proposes oath to 
prevent caucuses, 506. 

Czecho-Slovakia, the quorum in, 31. 


Dallas, George Mifflin, determining 
votes cast by, 452. 

Dana, Samuel Whittlesey, in connec- 
tion with committee chairmanship, 
120. 

David II, introduces Lords of the Ar- 
ticles, 68. 

Davis, Henry Winter, opposed to desks 
in the House, 241. 

Davis, John, prevents action on Wil- 
mot Proviso by speaking until ses- 
sion ends, 291. 

Davis, John W., argument of as to free- 
dom of debate, 327. 

Dawes, Henry L., favors desks in the 
House, 241; on reciting speeches, 
246; on applause, 256; 257; as to the 
long speeches and the hour rule, 264; 
as to volume of oratory, 265; votes 
to support his colleague, contrary to 
previous intention, 366. 

Day, legislative, in Congress, 10; and 
Massachusetts, 11. 

Dayton, Jonathan, takes violent part 
in debate while Speaker, 444. 

Deadlocks, 412. See also House of 
Lords. 


Debate, 238; in Congress, 20; in the 
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House of Commons, 22, 311; in Com- 
mittee of the Whole, 90; and the 
committee system, 195; stages of, 
220, 232; on amendments, 236; on 
motion for previous question, 274; 
decadence of, 310; freedom of, 319; 
publication of, 337; references in to 
the other branch, 422; share of pre- 
siding officer in, 443; use of recogni- 
tion in by Speaker, 456. See also 
General Debate, Speaking, Oratory. 

Delaware, the quorum in, 28; action on 
bills in absence of member introduc- 
ing in, 64; Yeas and Nays in, 358; 
printing in, 517; Journals in, 524. 

Demosthenes, and the quorum, 23. 

Deneen, Charles Samuel, Supreme 
Court refuses to redraft unconstitu- 
tional provisions at request of, 587. 

Denison, John Evelyn, last English 
Speaker to speak and vate in Com- 
mittee, 88. 

Denmark, quorum-counting in, 46. 

Departments, consultation of, 583. 

Dering, Sir Edward, punished for pub- 
lishing his own speeches, 337. 

Desks, in Congress, 240. 

D’ Ewes, Sir Symonds, 485; on the nam- 
ing of committees in Parliament, 
105; as to a managing committee, 
485; as to engrossment, 519; as to 
right of Commons to pass laws in 
form of ordinances, 554. 

Dewey, Melvil, establishes New York 
Reference Bureau, 563. 

Dexter, Lord Timothy, as to punctua- 
tion, 560. 

Dickens, Charles, finds long speeches in 
Washington, 263. 

Digges, Sir Samuel, imprisoned for 
speaking too freely, 321. 

Disraeli, Benjamin, as to attacks in one 
House upon members of the other, 
422. 

District of Columbia, affairs of, 21. 

Divisions, in Parliament, 374; in Con- 
gress, 375. See also Voting. 

Dobbs, Governor Arthur, instructions 
to as to quorum in North Carolina, 
2% 

Dodds, Harold Wallis, as to Illinois 
committee records, 157; as to com- 
mittee reports in Illinois House, 164. 

Douglas, Stephen Arnold, dropped 
from chairmanship, 121; approves 
closure, 291. 


Drafting, 535; instance of condensation 
possible in, 538; technique in, 541. 
Draftsmen, Legislative, to examine 
bills on introduction in Vermont, 80. 
See also Drafting. 

Drayton, William, in connection with 
refusal of J. Q. Adams to vote, 371. 

Duane, William, presides over cau- 
cuses, 509. 

Dubois, Fred Thomas, refuses to vote, 
BW 

Dunmore, Lord (John Murray), 466. 

Dunne, Edward F., view of as to reor- 
ganization of Legislature, 399. 

Dwight, Henry Williams, and early 
instance of pairing, 380. 


Ecuador, courts of may initiate certain 
bills, 588. 

Edmunds, George Franklin, on rule as 
to amendments, 235; calls Senator 
to order for referring to the other 
branch, 423; says work in Senate 
done by half a dozen, 475. 

Edward I, triers of petitions under, 
87. 

Edward VI, the Journals of the Com- 
mons begin under, 205; proposes to 
codify the statutes, 589. 

Election, of Senators, direct and in- 
direct, 426, 431; laws relating to cor- 
rupt practices in, 540. 

Elgin, Lord, 429. 

Eliot, Sir John, imprisoned for speak- 
ing too freely, 321. 

Elizabeth, Queen, small committees 
developed under, 93; publication of 
debates under, 330, 

Ellenborough, Lord, repeal of law 
drawn by because of inaccuracy, 566. 

Ellsworth, Oliver, as to Yeas and 
Nays, 354; as to publication of pro- 
ceedings, 525, 

Eloquence. See Oratory, 

Emerson, Ralph Waldo, on bad speak- 
ing ia House of Commons, 304, 

Emery, Henry C., as to the Tariff 
Commission, 578. 

England. See House of Commons, 
House of Lords, Parliament. 

Engrossment, 518; and readings in the 
House, 210; in New York, 230. 

Eppes, John Wayles, charges John 
Randolph with filibustering, 285. 

Eurybiades, ery of Themistocles to, 5. 

Everett, Edward, on parliamentary 
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law, 2; on the anti-slavery move- 
ment, 147; custom of to recite his 
speeches, 246; on freedom of debate, 

Rey 25 

Ewing, John, assault of possibly for 

_ words spoken in debate, 327. 

Executive branch, supervision of by 
the legislative, 170; reference to in 
debate, 251; in England, 416. See 
also Governor, President. 

Executive sessions, 335. 

Expunction of Journal entries, 527. 


Fairbanks, Charles Warren, counting of 
quorum by, 45. 

Faulkner, Charles James, long speech 
of in filibuster, 291. 

Fault-finding, danger of in legislative 
bodies, 258. 

Federal Convention, debate in, on the 
quorum, 30; uses the Committee of 
the Whole House, 89; secrecy of, 342, 
353; debate in on Yeas and Nays, 
353; and on Journals, 524; and on 
scope of President’s negative, 555. 

Fessenden, William Pitt, on obligation 
resulting from attendance at caucus, 
509. 

Fictions, legislative, in Congress, 10, 
232; in Ohio, 232. 

Filibustering, against declaring war in 
1812, 271; in ancient Rome, 277; in 
the House of Commons, 278; in Con- 
gress, 283; in the Senate, 289; an in- 
stance of in Pennsylvania, 464. See 
also Closure, Obstruction, Quorum. 

Fillmore, Millard, reminds Senate of 
rule about direct colloquy, 248. 

Fitch, Ashbel Parmelee, quoted, 457. 

Fletcher, Richard, suffers for making 
inaccurate statement, 309. 

Florida, committee records in, 158; the 
readings in, 207, 213; Yeas and Nays 
in, 358, 359; explanations of vote in, 
364; Lieutenant-Governor in, 449; 
printing in, 517; measures open to 
veto in, 557; requires judges to re- 
port defects in the laws, 587. 

Flucker, Thomas, and the quorum- 
holding episode in Massachusetts 
(1774), 33. 

Follen, Charles T. C., in a Massachu- 
setts hearing, 148. 

Follett, Mary Parker, cited, 444. 

Foote, Henry Stuart, 429. 

Ford, Henry Jones, on the origin of 
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standing committees, 100; denounces 
filibustering in the Senate, 292. 

Ford, Thomas, gives reminiscences of 
presiding officers in early Illinois, 
444, 

see Edmund, as to reconsideration, 

Foster, Thomas Flourney, on effect of 
refusing to vote, 371. 

Fox, Charles James, on _ written 
speeches, 245, 246; in connection 
with long speeches, 261; Burke on as 
a debater, 310; favors admission of 
public, 331. 

France, bad mode of deliberating in 
National Assembly of, 1; quorum- 
counting in, 46; quorum require- 
ments in, 52; origination of bills in, 
70, 398; standing committees in, 103; 
selection of committees in, 114; Bu- 
reaux in, 114, 514; the lot in, 115; 
committee meetings in, 143, require- 
ment for reporting of bills in, 165; 
day devoted to committee work in, 
186; order of business in, 202; the 
readings in, 211; amendments in, 
229; formalities of debate in, 238, 
240; volume of debate in, 265; ‘‘clé- 
ture”’ in, 282; secrecy under Louis 
Napoleon in, 333; method of voting 
in, 375; voting by proxy in, 383; 
the presiding officer of the Assembly 
in, 436. See also National Assembly. 

Franklin, Benjamin, as chairman of a 
committee first Postmaster-General, 
98; proposes proxies, 383; perhaps 
responsible for requirement as to 
printing bills in Pennsylvania, 516, 
555. 

Freedom, of debate, 319; of the press, 
RAYE 

French, Burton L., on sub-commit- 
tees, 133. 

Freund, Ernst, on New York provision 
against change of law by reference, 
553; suggestions of as to constitu- 
tionality, 558; and as to general stat- 
utes covering subsidiary matters of 
administration, 559; and as to secur- 
ing advice from Bureaus and Com- 
missions, 584. 

Frye, William Pierce, called to order 
for referring to the other branch, 
423, 

Fuller, Alvan T., criti¢ism of commit- 
tees of Congress by, 132. 
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Gage, Thomas, outwitted by Samuel 
Adams in matter of delegates, 32. 
Gallatin, Albert, 334; and the origin of 
the Committee on Ways and Means, 
100; in connection with proposal to 

elect committees, 107. 

Galleries, in the House of Commons, 
331; in Massachusetts, 333. See also 
Applause. 

Gallinger, Jacob H., ruling by as to 
quorum, 45; remarkable speech by 
in Senate filibuster, 294; changes his 
mind as to closure, 298; denies bind- 
ing force of conferences of Republi- 
can Senators, 512. 

Gardenier, Barent, long speeches of 
lead to precedent as to debate after 
previous question ordered, 271; floor 
taken from, 285. 

Gardner, Johnson, on time 
presentation of petitions 
sachusetts Legislature, 84. 

Garfield, James Abram, on proposed 
quorum-counting rule, 38; report of 
as to recognition in debate, 461; as to 
leadership in Congress, 477; criti- 
cizes joint resolutions, 557. 

Garner, James Wilford, advocates a 
managing committee, 486. 

Gaston, William, argues against pre- 
vious question, 272. 

General debate, in Congress, 20, 90, 
253, 461. 

Geographical considerations, in choice 
of committees, 116. 

George, James Zachariah, reads a book 
in filibuster, 291. 

Georgia, seconding of motions in, 19; 
the quorum in, 28, 29; introduction 
of bills in, 78; Committee of the 
Whole in, 89; guiding committee 
elective in, 111; the readings in, 
207, 213, 221; rule as to applause and 
hisses in, 257; hour rule in, 266; pre- 
vious question in Senate of, 274, 
296; tabling amendments in, 276; 
method of election of officers in, 352; 
Yeas and Nays in, 358, 359; explana- 
tion of vote in, 364; no pairs in, 381; 
reintroduction in, 395; rude handling 
of Speaker in, 441; committee on 
legislation in, 485; control of pro- 
gram toward end of session in, 488; 
printing in, 517; no provision for 
Journals in, 524; titles in, 546. 

Germaneness, Tennessee decision as to, 


limit for 
to Mas- 


in connection with readings and title, 
208; in the United States Senate, 
404; conference committees and, 405. 

Germany, quorum in, 46, 55; origina- 
tion of bills in, 70, 398; National 
Economic Council in, 71; committee 
meetings in, 143; Government bills 
and committees in, 194; amendments 
in, 229; speaking in, 238, 240; admis- 
sion of public in, 332; handling dead- 
locks in, 414; tentative selection of 
presiding officers in, 470. 

Gerry, Elbridge, and filibuster in the 
first Congress, 284; objects to Vice- 
President as presiding officer in Sen- 
ate, 439; as to publication of proceed- 
ings, 524. 

Gilfry, Henry G., “‘ Precedents” of the 
Senate, 16. 

Gillespie, Joseph, on Lincoln’s share in 
breaking a quorum, 34. 

Gladstone, William Ewart, favors 
joint committees for private bills, 
136; sets up standing committees, 
182; commanding influence of, 308. 

Glen, Governor James, on the quorum 
in South Carolina, 26. 

Glover, Charles C., reprimanded for as- 
sault by reason of words spoken in 
debate, 327. 

Godkin, Edwin Lawrence, in criticism 
of the committee system, 195. 

Goethe, definition of a majority by, 474. 

Good, James William, on appropria- 
tions and partisanship, 503. 

Gookin, Daniel, censor of the press in 
Massachusetts, 341. 

Gordon, James Jay, on punctuation in 
Pennsylvania laws, 560. 

Gore, Thomas Pryor, and a filibuster in 
the Senate, 293. 

Gorham, Nathaniel, as to the quorum 
of Congress, 30, 32; as to Yeas and 
Nays, 354. 

Governor, effect of signature of, 4; of 
Illinois before Senate, 93; certifica- 
tion by as to need of immediate pas- 
sage in New York and Michigan, 
208, 231; as prasiding officer, 437, - 
449; right of to confirm Speaker, 
438; share of in authenticating laws, 
522. 

Grant, Ulysses Simpson, and removal 
of Sumner from chairmanship, 122. 

Great Britain. See House of Commons, 


House of Lords, Parliament. 
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pe repeated discussion and vote in, 

237. 

Grey, Sir Edward, and the sensitive- 
ness of representative bodies to per- 
sonal distinction, 476. 

Grey, Lord, miscounting by, 374. 

Grouping, by parties, 241. 

Grow, Galusha Aaron, opposed to 
desks in the House, 241; takes part 
in business of the House while 
Speaker, 444. 

Guatemala, recess committee in, 179; 
courts of may initiate certain bills, 
588. 

Guillotine, a method of ending debate 
in Parliament, 281. 

Guizot, Francois P. G., as to the 
“ cléture”’ in France, 282. 


Hager, Judge, embraces Martin Van 
Buren, 402. 

Haines, Lynn, 456; on time limits for 
introduction of bills, 83; on presiding 
officer of Senate, 456. 

Hale, Frederick, and length of speeches 
in the Senate, 265. 

Hale, John Parker, 429; approves clo- 
sure, 291. 

Hall, Arthur, punished for publishing 
debates, 330. 

Hallam, Henry, quoted, 57, 322. 

Hamilton, Alexander, 508; on “‘seces- 
sions’”’ (the breaking of quorums), 
31; and the origin of standing com- 
mittees in Congress, 100; and the 
bargain that located the capital, 
326; gives reason for provisions about 
vote of Vice-President in Senate, 
448; on defects in laws, 535. 

Hamilton, Lord George, on House of 
Commons rules and procedure, 21. 

Hamlin, Hannibal, approves closure, 
291; criticizes joint resolutions, 556. 

Hardin, Benjamin, as to the reports of 
standing committees in Congress, 
101. 

Hardwicke, Lord, as to the origin of 
laws in the House of Lords, 567. 
Harlan, John Marshall, decision of as 

to authority of Journals, 534. 

Harlow, R. V., on introduction of bills 
in the colonies, 60; on committees of 
New York, 96; of Massachusetts, 97; 
on attendance of committees, 152; 
on managing committees in North 
Carolina, 485; on reason for develop- 


ment of partisanship, in assemblies 
of the Revolutionary period, 490. 

Hart, Albert Bushnell, on use of power 
by Speaker, 455, 463. 

Hastings, Warren, length of speeches at 
trial of, 261. 

Hatsell, John, 2; on the importance of 
rules, 3; on their observance, 8; 
“Precedents,” 14; on preserving or- 
der during debate, 255; on speaking 
more than once, 259; as to the pre- 
vious question, 272; on the privilege 
of speech, 319; on private interest, 
and voting, 366; on reconsideration, 
383. 

Hawley, Joseph Roswell, on proposed 
quorum counting rule, 38. 

Henry IV, petitions under, 57. 

Henry V, concedes enacting of statutes 
as petitioned for, 58. 

Henry VI, petitions with bills under, 
205. 

Henry VII, method of enactment from 
time of, 58; legislation of, formulated 
by judges, 69; informed of debates 
in Parliament, 330. 

Henry VIII, formulation of laws under, 
69; the Journals of the Lords begin 
under, 205; freedom of debate under, 
322; titles of acts appear under, 545. 

Henry, Patrick, oratory of, 303; and 
expunction, 527. 

Hepburn, William Peters, sub-commit- 
tee under as chairman, 134. 

Herbert, Hilary Abner, on committee 
system of Congress, 116. 

Hesse-Darmstadt, financial proposals 
and deadlocks in, 414. 

Hewart, Sir G., proposes increase of 
standing committees, 183. 

Hewitt, Abram Stevens, remonstrates 
against growth in power of Commit- 
tee on Rules, 479. 

Hichborn, Franklin, as to reporting 
bills, 164; as to reading bills at 
length, 217; and as to partisanship in 
California, 493. 

Hill, David Bennett, on the quorum, 
40; on careless lawmaking in New 
York, 568. 

Hinds, Asher C., 2; Precedents of Con- 
gress, 13, 16, 391, 463; on introduc- 
tion of bills, 62; on the origin of the 
Committee on Ways and Means, 
100; on relative importance of House 
committees, 131; on the power of the 
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Speaker, 288; as to duty of the 
Speaker to vote, 453; as to recogni- 
tion in debate, 462. 

Hissing, in Parliament, 256; in Georgia, 
257. 

Hoar, George Frisbie, on the quorum, 
45; author of rule as to amendments, 
235; on the use of names in debate, 
249; tries to get some form of closure, 
291; on the virtues of unlimited de- 
bate, 298; as to moment for effective 
speech, 319; on the propriety of a 
vote by Henry L. Dawes, 365; in de- 
fense of the Senate, 428; as to work 
in Senate being done by a few, 475; 
in defense of party allegiance, 497; 
and the Sherman Anti-Trust Law, 
538. 

Hobart, Garret A., determining vote 
by, 451. 

Hobbie, Sir Edward, on duty of 
speaker to stand, 242; on power of 
the Speaker to vote, 450. 

Hodges, George Hartshorn, in criticism 
of amendments, 225; describes om- 
nibus roll-calls, 360; and Kansas 
method of selecting measures to be 
acted upon, 488; tells of defects in 
Kansas laws, 536. 

Hoffman, John T., as to the reading of 
bills, 214. 

Holcombe, Arthur Norman, on use of 
power by Speaker, —to appoint, 
456; to refer, 465. 

Holland, committees in, 103, 114; Sec- 
tions in, 114, 168; Reporters of bills 
in, 168; order of voting determined 
by chance in, 379; origination of bills 
in, 399. 

Holles, Denzil, imprisoned by Charles 
1) 822, 

Holman, William Steele, favors desks 
in the House, 241. 

Holst, Hermann Eduard von, de- 
nounces filibustering in the Senate, 
292. 

Holt, Lord, on titles, 545. 

Holt, Sir John, quoted, 416. 

Honduras, courts of may initiate cer- 
tain bills, and be heard in debate, 
588. 

Hooker, Edward, describes ceremony 
of ratifying acts in South Carolina, 
522: 

Hooper, Samuel, right of as a stock- 
holder to vote, 369. 


Horack, Frank E., on sifting commit- 
tees in Iowa, 488. 

Hosmer, James Kendall, description 
by, of quorum-holding by Samuel 
Adams, 32. 

Hour Rule, history of in Congress, 262. 

House of Commons, seconding of mo- 
tions in, 18; Lord George Hamilton 
on rules and procedure of, 21; quo- 
rum in, 23, 49, 51; introduction of 
bills in, 58, 69; private members in, 
58, 69; Speaker’s Conference of, 74; 
Grand Committees of, 182; order of 
business in, 203; treatment of tire- 
some speakers by, 255; limits on de- 
bate in, 267; postponement in, 276; 
obstruction in, 278; oratory in, 304; 
rule of as to pecuniary interest in 
vote, 366; function of the, 408; may 
not legislate alone, 416; and its 
Speaker, 433; casting vote of 
Speaker in, 449; partisanship in, 
494, 500; facilities for delay in affect 
technique of bills, 544. See also 
Parliament. 

House of Lords, 407; securing of pre- 
liminary judgment by, 69, 566; busi- 
ness in the olden, 205; rule of as to 
personal interest, 366; proxy voting 
in, 383; discourteous treatment of 
Burke by, 419; no casting vote in, 450. 

House of Representatives (U.S.) ‘‘ Prec- 
edents of,’ 16; rules of, 17; second- 
ing of motions in, 18; in Committee 
of the Whole, 89; roll-calls in 66th, 
46, 50; standing committees in, 98; 
discharge of committees in, 162: the 
readings in, 210, 214; desks in, 240; 
general debate in, 253; reconsidera- 
tion in, 386; admission of public, 
336; requirement as to voting in, 
372; whips in, 503; party caucuses in, 
513. See also Cannon, Committee on 
Rules, Congress, Insurgency. 

Houston, Sam, in connection with free- 
dom of debate, 325, 326. 

Howard, Sir Robert, characterization 
of the previous question by, 270. 

Humor, dangerous in debate, 258. 

Hungary, Reporters of bills in, 168. 

Hungerford, Thomas, an early Speaker, 
433. 

Hunter, Governor Robert, and the 
quorum in New Jersey, 25. 

Hutchinson, Thomas, 442; criticizes 
Massachusetts House for reconsidera- 
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tion, 384, 395; quarrels with General 
Court about style of enacting, 416; 
defines ‘‘ House of Representatives,’’ 
417; as to the casting vote in early 
Massachusetts, 446; as to clerk of the 
House, 523. 

Hyslop, James, H., as to leadership, 
472. 


Idaho, the readings and Journals in, 
210; printing in, 231; Yeas and Nays 
in, 358; requires judges to report de- 
fects in the laws, 587. 

libert, Sir Courtenay, compendium on 
Parliament, 14; on the introduction 
of bills, 59; on sending bills to com- 
mittees, 184; in criticism of amend- 
ments, 224; as to debate and the gov- 
ernment, 313; as to the introduction 
of Government bills in the Commons, 
398; as to function of the House of 
Lords, 408; description of whips by, 
501; on the work of the Parliamen- 
tary Counsel, 567, 575. 

Illinois, the quorum in, 28; Lincoln and 
quorum-breaking in, 34; proposal 
for preparation of legislative pro- 
gram in, 73; source of bills in, 76; re- 
striction on introduction in, 78; 
Committee of the Whole in, 93; 
Speaker member of committees of 
House in, 120; membership of com- 
mittees in, 127; apportionment of 
work to committees in, 131; commit- 
tee records in, 157; recall of bills from 
Senate committees in, 161; smother- 
ing bills in, 164; powers of recess 
committees in, 179; order of business 
in, 204; the readings in, 207; reading 
bills at length in, 217; a deceptive 
bill in, 219; printing in, 231, 517; 
limit on length of speeches on Senate 
of, 260; previous question in Senate 
of, 274; Yeas and Nays in, 358, 359; 
episode of a Speaker who debated in 
early days of, 444; Lieutenant-Gover- 
nor in Senate of, 445, 448; partisan 
votes in, 492, 494, 495; when laws 
take effect in, 562; proceedings and 
records in to be in English, 562; 
drafting bureau in, 570; requires 
judges to report defects and omis- 
sions in the laws, 586. 

Indiana, seconding of motions in, 18; 
the quorum in, 28; requirement for 
return of bills by Senate committees 


in, 161; smothering bills in, 164; 
powers of recess committees in, 178; 
the readings in, 207, 212; number of 
speeches in Senate of, 260; Yeas and 
Nays in, 358, 359; Lieutenant-Gover- 
nor presiding in Senate of, 445, 448; 
change by reference in, 552; drafting 
bureau in, 570. 

Information, possible use of Commit- 
tee of the Whole for acquiring, 93; 
and the committee system, 170, 175; 
and the reading of bills, 204, 211. 

Initiative, in the framing of statutes, 
57; in proposal of measures, 396. 

Insurgency, in the 61st Congress, 467, 
482, 513. 

Interest, personal, in results of a vote, 
366. 

Introduction of bills, 58, 220. 

Investigation, 170. 

Iowa, suspension of rules in, 10, 210; 
“Statute Lawmaking in,” 13; sec- 
onding of motions in, 19; the quo- 
rum in, 28; introduction of bills in, 
63; withdrawal of bills in, 79; Com- 
mittee of the Whole in, 91; special 
committees in, 102; membership of 
committees in, 127; sub-committees 
in, 134; hearings in, 144; committee 
records in, 158; committee not to act 
on day of hearing in, 159; committee 
reports in, 164, 194; the readings in, 
210, 218, 221; stages of progress in, 
223; question on final passage in, 
233; amendments and_ previous 
question in, 273; the table in, 276; 
closure in Senate of, 296; discussion 
in, 312; Yeas and Nays in, 358, 359; 
voting by electricity in, 378; rule as 
to reconsideration in, 393; reintro- 
duction in, 395; an instance of auto- 
cratic power given to the Speaker in, 
459; sifting committee in, 487, 488; 
printed bills in, 518; experience of as 
to preambles, 560; when laws take 
effect in, 561. 

“Tpswich Result, The,” on the quorum 
in Massachusetts, 29. 

Italy, quorum requirements in, 52; 
committees in, 103, 114; Offices in, 
114; provisions to prevent smothering 
of bills in, 165; reporters of bills in, 
168; discussion article by article in, 
237; methods of taking votes in, 352. 

Izard, Ralph, blamed by John Adams 
for criticizing the other House, 444. 
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Jackson, Andrew, 452, 500, 509; and 
expunction, 528. 

James I, and the Committee of the 
Whole, 87; improvement in processes 
under, 206; and freedom of debate, 
320, 323. 

James II, punishes a Virginia Clerk for 
making trouble, 527. 

Jameson, John Alexander, in appraisal 
of the utility of speeches, 316. 

Japan, the quorum in, 31, 52; prefers 
Continental method of committee 
selection, 115. 

Jay, John, provides in New York Con- 
stitution for conference committees, 
402. 

Jefferson, Thomas, 3, 334; on rules as a 
protection to the minority, 7; ‘‘Man- 
ual,” 15, 155, 209, 270, 370, 404, 422; 
on seconding of motions, 18; on de- 
fect of Virginia Constitution as to 
quorum, 27; on selection of commit- 
tees, 113; on written speeches, 245; in 
connection with the previous ques- 
tions, 272; on long speeches and a 
remedy, 285; helps bargain deciding 
location of capital, 326; on private 
interest and voting, 366; as to recon- 
sideration, 384; view of as to function 
of the federal government, 425; and 
caucuses, 508, 509; distinguishes or- 
ders and resolutions, 556; proposes 
that all laws expire at the end of 
nineteen years, 591. 

Jennings, Louis A., criticizes caucuses, 
510. 

Johnson, Andrew, 453; helps break a 
quorum, 35; a result of bitterness 
against, 251. 

Johnson, Ben, reflects upon a member 
of the other branch, 423. 

Johnson, Hiram Warren, urges exten- 
sion of non-partisan choice in Cali- 
fornia, 499. 

Johnson, Dr. Samuel, writes disguised 
reports of speeches, 338. 

Johnson, William Samuel, and filibus- 
ter in the first Congress, 284. 

Joint committees, 134, 400, 403; in 
Massachusetts, 128, 187; in Congress, 
136, 141. See also Committees. 

Joint rules, 17. 

Joint sessions, in Australia, and in 
South Africa, 413; in Norway, Hesse- 
Darmstadt, France, and Holland, 
414; in Fiume, 418. e 


Jokers, Aaron Burr said to have begun, 
541; rules to prevent draftsmen from 
inserting in Wisconsin, 574. 

Jones, Chester Lloyd, on practice as to 
amendments, 235. 

Jones, Wesley Livsey, long speech by 
in Senate filibuster, 294. 

Jonson, Ben, in extolling oratory of 
Lord Bacon, 303. 

Journals, 523; courts do not go behind, 
210, 391; false entries in as to reading 
at length, 217. See also Records. 

Jouvencel, Couchet, 423. 

Judges, share of in framing statutes, 
57, 69, 566; and in correcting them, 
586; and in initiative and debate in 
certain countries, 588. 

Julian, George W., describes oratory of 
Daniel Webster, 307. 

Julius Cesar, obstruction in Senate by, 
277; stops Cato’s filibuster, 278; 
causes publication of the daily acts 
of Senate and people, 337; and falsi- 
fies them, 531. 


Kangaroo, a method of handling 
amendments in Parliament, 281. 

Kansas, smothering bills in, 164; 
powers of recess committees in, 179; 
reading at length in, 212; criticism of 
amendments in, 225; seconding pre- 
vious question in, 274; Yeas and 
Nays in, 359, 360; explanation of 
vote in, 364; nature of the legislature 
in, 418; committee controlling pro- 
gram toward end of session in, 488; 
bills to be promptly sent to Gover- 
nor in, 523; provision for enrolment 
by printing in, 523; defects in laws 
of, 536; joint resolutions in, 557. 

Kasson, John Adam, against counting 
quorum, 287. 

Keifer, Joseph Warren, ruling of as to 
dilatory motions, 287. 

Kelly, M. Clyde, quoted as to a Penn- 
sylvania committee, 156. 

Kent, James, 2; judgment of on confer- 
ences in New York, 402. 

Kentucky, committees in, 103; result 
in when committees fail to report, 
161; the readings in, 207, 212; limit 
of speech by Senator in, 260; Yeas 
and Nays in, 358; Lieutenant-Gov- 
ernor presiding in Senate of, 445, 
448; bills to be promptly sent to Gov- 
ernor in, 523; requires daily publica- 


INDEX 


613 


tion of Journals, 525; measures open 
to veto in, 557. 

Kilgore, Constantine Buckley, 
Reed’s quorum count, 39. 

King, Cyrus, proposes choice of a com- 
mittee by lot, 115. 

King, Rufus, on the quorum of Con- 
gress, 30, 32; objects to Yeas and 
Nays in Federal Convention, 353; 
judgment of on conferences in New 
York, 402. 

King, William Rufus, would resist a 
gag-rule to the death, 290. 


and 


La Follette, Robert Marion, failure of 
filibuster by, 293. 

Lamar, Lucius Q. C., opposed to desks 
in the House, 241. 

Lane, John F., assault by alleged to 
have been for words spoken in de- 
bate, 327. 

Langdon, Mrs., and the admission of 
ladies, 336. 

Language requirements, 562. 

Lapp, John A., on power of Speakers to 
hold bills, 460. ; 

Lawmaking, and partisanship, 496; the 
end and the means in, 564. 

Laws, the wording of, 535; about law- 
making, 545; titles of, 545; unrelated 
subjects in, 548; change of by refer- 
ence, 552; when take effect, 561; in- 
dexing in New York, 569; correction 
and improvement of, 586; proposals 
for expiration of, 590. See also Codi- 
fication, Coérdination, Ordinances, 
Statutes. 

Leadership, 472; in Congress, 20, 465; 
in New York, 123; in Massachu- 
setts, 123; in the Legislatures, 406, 
493. See also Committee on Rules, 
Speaker, Steering committee. 

Lecher, Dr., long speech by, 283. 

Lecky, William Edward Hartpole, in 
approval of greater use of commit- 
tees by House of Commons, 194; on 
the weight of oratory in England, 308. 

Legislative processes, need of compara- 

’ tive study of, 12. 

Legislative reference bureaus, 563; and 
bill-drafting, 573. 

Legislatures, and constitutional re- 
straints, 11; unwritten customs in, 
13; nature of, 226, 417, 554; criticism 
of by Professor Reinsch, 402; eriti- 
cism of by Professor Hyslop, 472, 


Lenthall, William, reply of to Charles I 
as to duty of Speaker, 434. 

Leupp, Francis E., in criticism of pas- 
sage of bills by the Senate, 191; sug- 
gests possibility of choosing presid- 
ing officer from outside, 470. 

Lewis, Dixon Hall, motion against Wil- 
ze Proviso leads to filibuster, 

Lewis, Sir George Cornwall, as to 
choice of partisans for select com- 
mittees, 112. 

Library, of Congress, 563, 478; and 
bill-drafting, 573. See also Legisla- 
tive Reference Bureaus. 

Lieber, Francis, on parliamentary law, 
5; on debating oratory past and pres- 
ent, 303; as to voice and written vot- 
ing, 362. 

Lieutenant-Governors, as presiding of- 
ficers of Senates, 438, 448, 456. 

Lincoln, Abraham, helps break a quo- 
rum, 34; urges codification and revi- 
sion, 593. 

Lincoln, Levi, on the situation of a 
minority Whig, 429. 

Linn, Lewis Fields, on gag-law in the 
Senate, 290. 

Lister, Ernest, recommends non-parti- 
san election, 500; suggests committee 
of revision, 582. 

Litigation, produced by language, 542; 
and by titles, 547. 

Little, Edward C., and revision of the 
laws of the United States, 593. 

Locke, John, Fundamental Constitu- 
tions of, as to quorum in Carolina, 26; 
and as to comments on the laws, 342; 
and as to proposal of measures, 396; 
and as to getting rid of obsolete laws, 
590. 

Lodge, Henry Cabot, ruling by as to 
quorum counting, 45; on reason for 
success of a filibuster, 294; changes 
mind as to closure, 298; on detection 
of insincerity by legislators, 308. 

Logan, John Alexander, favors desks in 
the House, 241. 

Log-rolling, New Jersey provision 
against, 546. 

Long, John Davis, suggests continuous 
consolidation of the laws, 595. 

Long, Sir Lislebone, killed by lengthy 
debate, 435. 

Long, Walter, introduces measure for 
electoral reform, 74. 


614 


INDEX 


1 
Lord Chancellor, as presiding officer, on the use of the Speaker’s power of 


205, 439, 440, 443. : 

Lords. See House of Lords. 

Lords of the Articles, 68. 

Lot, choice of committees by, 115; as- 
signment of seats by, 241; proposal 
to determine order of speaking by, 
463. 

Louisiana, committees in, 103; the 
readings in, 207, 212, 213; number 
and length of speeches in, 267; Yeas 
and Nays in, 358, 359, 401; confer- 
ence reports in, 359, 401; reintroduc- 
tion in, 395; bills to be promptly sent 
to Governor in, 523; titles in, 548; 
change by reference in, 552; measures 
open to veto in, 557; resolutions in, 
557; laws in may be published in 
French, 562; proceedings and records 
in to be in English, 562; revision in, 
582. 

Low, Sidney, on ineffectiveness of ora- 
tory in House of Commons, 311. 

Lowe, Robert, creates office of Parlia- 
mentary Counsel, 567. 

Lowell, Abbott Lawrence, as to smoth- 
ering bills in Italy, 165; as to stand- 
ing committees in Parliament, 183; 
as to use of committees in Germany, 
194; on effect of platform in relation 
to House of Commons, 340; statistics 
of party votes in Legislatures com- 
piled by, 492; on partisanship abroad 
and here, 496. 

Lowell, Francis C., on partisanship in 
Massachusetts, 493, 495. 

Lowther, James William, on devoting 
specified days to committee meet- 
ings, 186; discussing forms of closure, 
281. 

Lucy, Henry W., on change in speak- 
ing in Parliament, 304; tells how rule 
about strangers came to be modified, 
331. 

Luttrell, Henry Lawes, opponent of 
John Wilkes, 501. 

Lyon, Matthew, tries to secure election 
of committees, 107. 


Mabry, Milton H., on authority of 
Journals, 533. 

McCall, Samuel Walker, on committee 
partisanship, 117; on relative im- 
portance of House committees, 131; 
on the power of a single Senator, 301; 
as to the importance of debate, 317; 


recognition, 458; on the Committee 
on Rules, 482, 483. 

McCarthy, Charles, and printing of en- 
grossed billsin Wisconsin, 520; devel- 
opes the Reference Bureau, 564; and 
bill-drafting, 574. 

Macaulay, Thomas Babington, on first 
publication of division lists, 355. 

McClellan, George Brinton, on leader- 
ship in the House, 468. 

Macon, Nathaniel, as to right of 
Speaker to vote, 453. 

McConachie, Lauros Grant, on Mas- 
sachusetts General Court, 12; on 
joint committees, 138; criticizes 
Vice-Presidents as presiding officers 
in Senate, 439. 

MacConnell, Thomas, as to illegitimate 
alteration of bills in Pennsylvania, 
521. 

McCreary, James Bennett, and Reed’s 
quorum count, 38. 

McCulloch, Hugh, recalls effect of in- 
accurate statement in debate, 309. 
MacDonagh, Michael, on the use of 

names in debate, 250. 

Macdonald, J. Ramsay, as to standing 
committees in Parliament, 183. 

McEnery, Samuel Douglas, 451. 

McKinley, William, 457. 

Maclay, William, on admission of pub- 
lic to the Senate, 334; argues as 
to reconsideration, 385; describes 
discourteous treatment of Samuel 
Adams by Massachusetts Senate, 
420; criticizes haranguing of John 
Adams while in the chair, 444. 

McLean, John, a Speaker who took part 
in an Illinois debate, 445. 

McMaster, John Bach, denounces fili- 
bustering in the Senate, 292. 

Madden, Martin B., on irrelevant dis- 
cussion in Committee of the Whole, 
255. 

Madison, James, on ‘‘secessions’”’ (the 
breaking of quorums), 31; quoted, 
354, 475; as to whether a bill had be- 
come law, 521; on defects in laws, 
535; as to scope of veto, 555; pro- 
poses a Congressional library, 563. 

Maine, reference of bills in, 67; second- 
ing previous question in, 274; free- 
dom of debate in, 324; Yeas and 
Nays in, 358; measures open to veto 
in, 557. 
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Maine, Sir Henry S., praises the United 
States Senate, 424: as to the Parlia- 
mentary Counsel, 567; on House of 
Lords as revising body, 585. 

Majority, control of committees by, 
119; and chairmanship, 123; and 
committee reports, 168; de Tocque- 
ville on power of in the United States, 
297; and_ reconsideration, 385; 
Goethe’s definition of, 474; and the 
party caucus, 511. 

Majority, the absolute, practical ef- 
fect of requirement for, 47; in New 
York, 55; and vetoes, 235; and re- 


ports of conference committees, 
402. 

Mallory, , imprisoned by James 
I, 321. 


Malone, Dana, thinks it outside the 
duty of an Attorney-General to draft 
bills, 571. 

Managing committees, 484. See also 
Sifting and Steering committees. 

Mann, Horace, publisher of speech by 
held responsible, 328. 

Mann, James Robert, opposed to sub- 
committees, 134; on announcement 
of order of business in Congress, 202. 

Mann, William Hodges, on congestion 
and time limits, 86. 

Mansfield, Lord, on effect of failure to 
vote, 37. 

Marcus Livius Drusus, an omnibus bill 
of leads to the Civil Wars, 549. 

Mare, Peter de la, spokesman: for the 
agents of boroughs and shires, 433. 

Marshall, Thomas Riley, opinion as to 
reconsideration, 392; casts determin- 
ing vote, 451. 

Martineau, Harriet, description by of a 
Massachusetts hearing, 147; as to 
speeches in the Senate, 262; finds 
abuse of Speaker’s power to recog- 
nize, 461. 

Maryland, the quorum in, 25, 28; time 
limits in, 82, 161; discharge of Senate 
committees of, 161; constitutional 
provision for investigation in, 170; 
powers of recess committees in, 178; 
freedom of debates in, 323; Yeas and 
Nays in, 358, 359; quarrel between 
Houses in, 418; presiding officer of 
Senate in, 438; allows bills to be 
printed instead of engrossed, 521; 
signing bills in, 522; keeping of Jour- 
nal in, 524; change by reference in, 
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552; constitutional amendments in 
to be published in German, 562. 
Mason, Col. George, as to the quorum 
of Congress, 30, 31; on attendance 
of committee members in Virginia, 
153; objects to Yeas and Nays in 
Federal Convention, 354. 
Mason, James M., 430. 
Massachusetts, special legislative day 
in, 11; ethical standards in, 12; 
collections of precedents in, 13; vot- 
ing on amendments in, 14; seconding 
of motions in, 19; the quorum in, 24, 
28, 29, 56; quorum episode in provin- 
cial, 32; introduction of bills in, 63, 
77; reporting bills in, 64; reading and 
reference upon introduction in, 66; 
preparation of business in, 72; time 
limits in, 80, 84; recesses in, 83; re- 
spect for rules in, 85; Committee of 
the Whole in, 91, 92, 236; commit- 
tees in colony and province of, 94, 
97; committee selection in, 105, 106; 
absence of partisanship in commit- 
tees of, 119; colonial Speaker on com- 
mittees in, 119; leadership in, 123; 
membership of committees in, 127, 
130; committees sitting jointly in, 
129; apportionment of committee 
workin, 131; joint committees in, 134, 
137; hearings in, 143; committee rec- 
ords proposed for, 156; time sched- 
ule in, 160; reporting of bills in, 165, 
167; House the grand inquest of, 
170; power to summon witnesses 
in, 172; recess committees in, 176; 
committee conflict in, 197; order 
of business in, 203; the readings 
in, {206; time lost in reading titles 
in, 222; stages for debate in, 222, 
233; amendments in, 227, 228, 236; 
Committee on Bills in Third Read- 
ing in, 227; printing in, 231, 234, 518; 
applause in, 257; previous question 
in, 273, 274; no indefinite postpone- 
ment in, 276; indirect methods of 
killing not found necessary in, 277; 
closure in Senate of, 296; appraisal 
of members in, 308; importance of 
debate on amendments in Conven- 
tion of, 318; freedom of debate as- 
serted in provincial, 323; and by Con- 
stitution of, 324; extent of privilege 
in, 328, 329; secrecy in, 333, 342; gal- 
lery opened for public in, 333; censor- 
ship of press in, 341; occasion for 
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stenographic report of debates in, 
347; primary election law in, 347; 
electing officers by ballot in, 352; 
Yeas and Nays in, 352, 356, 359; pro- 
tests by minority against votes in, 
363; no member to question vote in 
Provincial Congress of, 375; tellers 
and monitors in, 376; pairs abolished 
in, 381; reconsideration in, 384, 386, 
393, 394; singular occasion for first 
conference in, 401; no indiscriminat- 
ing assent in, 403; dispute over style 
of enacting in, 416; the legislative 
power in, 417; joint sessions in, 418; 
prerogative of House in provincial, 
418; discourtesy by Senate in provin- 
cial, 420; Governor to be President 
of Council in, 437; disputes in as to 
confirmation of Speaker by Gover- 
nor, 438; a popular Speaker in, 442; 
casting vote in, 446; Lieutenant- 
Governor in, 448; use of power by 
Speaker in, 456; no holding of bills 
by Speaker in, 460; no favoritism in 
rulings by Speakers in, 463; Otis 
chosen Speaker in as a partisan, 466; 
committee on legislation in, 485; par- 
tisanship in, 491, 492, 493; non-par- 
tisan convention in, 505; caucuses in, 
506, 507; requirement as to writing 
out proposals in early, 516; examina- 
tion of bills in, 519; records in, 523, 
524, 525, 526; expunction in, 531; 
early law of criticized, 535; a trouble- 
some word in Constitution of, 539; 
- furnishes illustration of difficulties in 
writing laws, 542; unrelated subjects 
in, 549; use of ‘‘ordain’”’ in Constitu- 
tion of, 554; resolves in, 556, 557; 
tule as to punctuation in, 559; bill 
drafting in, 571, 573; revision in, 
576, 581; number of changes found 
necessary in laws of, 586; first code 
of laws in, 589; codification in, 593, 
594, 595. 


May, Sir Thomas Erskine, on second- 


ing of motions, 18; on the English 
rule as to a chairman’s vote, 122; on 
joint committees, 136, 138; on com- 
mittee records, 158; suggestion of for 
sub-division, 182; as to reading at 
lengthin Parliament, 211; as to rec- 
ord of votes, 355. 


Mead, Elwood, advocates centralized 


direction, 486. 


Melville, Lord, 451, 500; impeachment 
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carried by casting vote of Speaker, 
451. 

Members, qualities of disclosed by de- 
bate, 308. 

Menard, Pierre, expresses his views to 
the Illinois Senate, 445. 

Mercer, John, on the quorum of Con- 
gress, 30, 31. 

Mexico, recess committee of Congress 
of, 179. 

Michigan, collections of precedents in, 
13; the quorum, 28; time limits in, 
81; election of chairmen in, 120; for- 
bids rule to prevent discharge of 
committees, 162; smothering bills in, 
164; printing of bills in, 208; reading 
bills at length in, 218; Yeas and Nays 
in, 358, 359; pairs in, 381; use of 
tabling motion to reconsider in, 392; 
Lieutenant-Governor in Senate of, 
446, 448; change by reference in, 
552; measures open to veto in, 557; 
proceedings and records in to be in 
English, 562; no revision of the laws 
to be made in, 592. 

Mill, John Stuart, on the function of 
popular assemblies, 564. 

Mills, Roger Quarles, and filibustering, 
287. 

Minnesota, time limits in, 83, 159; com- 
mittee records in, 158; reading at 
length in, 212, 218, 221; limit on cer- 
tain speeches in Senate of, 260; sec- 
onding previous question in,274; Yeas 
and Nays in, 359; singular provision 
as to presiding officer in, 441; Lieuten- 
ant-Governor in Senate of, 448; views 
of Haines as to presiding officer in 
Senate of, 456; results of non-par- 
tisan choice in, 498; printing in, 517. 

Minority, protection of, 5; committee 
reports by, 168; in relation to debate, 
311; and caucuses, 514. See also 
Majority. 

Mirabeau, Comte de, and practice of 
the House of Commons, 1. 

Mississippi, time limits in, 82; commit- 
tees in, 103; investigations in, 172; 
the readings in, 207; Yeas and Nays 
in, 358, 359; opportunity for recon- 
sideration required in, 392; Lieuten- 
ant-Governor presiding in Senate of, 
445, 448; printing in, 517; titles in, 
547, 551; requirement for unity in 
laws of, 551; when laws take effect 
in, 561. 
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Missouri, committees in, 103; return of 
bills from Senate committees in, 161; 
acquiring preliminary information 
in, 175; the readings in, 207; printing 
in, 231; no amendments changing 
purpose in, 234; limits on speeches 
in, 260, 266; the table in, 276; Yeas 
and Nays in, 358; requirement as to 
reconsideration in, 393; Lieutenant- 
Governor presiding in Senate of, 
448; opportunity in to correct errors 
at time of signing, 520; bills in to be 
at once sent to Governor after sign- 
ing, 523; measures open to veto in, 
557; resolutions in, 557; certain 
charters in to be published in Ger- 
man, 562; revision of the statutes in, 
592. 

Mitchel, Jonathan, censor of the press 
in Massachusetts, 341. 

Moderator, use of the term, 436. 

Mondell, Frank Wheeler, begins an- 
nouncement of plan of business in 
Congress, 202. 

Money bills, Yeas and Nays on, 359; in 
England, 410, 411; in the British 
Dominions, 412; elsewhere, 414. See 
also Appropriations. 

Monitors, in Massachusetts, 376. 

Monroe, James, 500. 

Montana, time limits in, 82; commit- 
tees in, 103; limit on length of 
speeches in, 266; Yeas and Nays in, 
358; reintroduction in, 395; steering 
committee in, 487; printing in, 517. 

Moody, William H., as to the Commit- 
tee on Rules, 484. 

Wloore, Blaine F., on factions and their 
effect in an Illinois Legislature, 495. 

Moore, Joseph West, quotation by as 
to Senate, 425. 

Moore, R. Walton, on announcement 
of order of business in Congress, 201. 

More, Sir Thomas, and the rule of de- 
liberation in ‘‘ Utopia,’’ 205. 

Morrill, Justin Smith, opposed to desks 
in the House, 241. 

Morris, Gouverneur, as to the quorum 
of Congress, 30, 31; as to Yeas and 
Nays, 354. 

Morris, Robert, successfully moves re- 
consideration, 385. 

Morse, Allen B., opinion of in matter of 
introduction of bills, 81. 

Morse, John Torrey, Jr., on H. A. Wise 
and J. Q. Adams, 9, . 


Motions, dilatory, 286. 

Mowbray, Sir John, as to divisions in 
committees, 112. ; 

Muckraking, in the first decade of the 
century, 430. 

Mussey, B. B. & Co., held responsible 
for publishing a speech, 328. 


Names, use of in debate, 249. 

Napoleon III (Louis), and amend- 
ments, 229, 230; and the use of se- 
crecy, 333, 341. 

Natal, money bills in, 412. 

“Nation, The,” in praise of Congres- 
sional debate, 305. 

Nebraska, rule in, requiring introducer 
to support bill, 75; duplicated bills 
in, 76; source of bills in, 76; time 
limits in, 82; election of committees 
in, 110; complaints about committee 
system of, 125; membership of com- 
mittees in, 128; time requirement 
for committee report in, 159; reading 
at length in, 213; printing in, 231; 
question on final passage in, 233; 
freedom of debate in, 324; Yeas and 
Nays in, 358, 359; sifting committee 
in, 487; publication of Journals in, 
525; revision in, 582; requires judges 
and officials to report defects in the 
laws, 587. 

Nelson, Henry Loomis, on preparation 
of legislation, 74; on the methods of 
the Senate, 4380; on the Committee 
on Rules, 481. 

Netherlands. See Holland. 

Nevada, continuing rules of House in, 
17; reading at length in, 212; Yeas 
and Nays in, 358. 

New England, members criticized by 
Maclay, 420; no provisions about 
titles in, 546. 

New Hampshire, quorum in, 27, 29; 
committee selection in, 106; election 
of chairman in, 120; requirement as 
to committee reports in, 160; second- 
ing previous question in, 274; free- 
dom of debate, 324; Yeas and Nays 
in, 357, 359; entry of reasons for dis- 
sent in, 364; presiding officer of up- 
per branch in, 438; casting vote in, 
447: committee on legislation in, 
485, 486; the Clerk in, 523; Journals 
in, 524, 525, 534; resolves in, 556, 
557. 

New Jersey, contested election of mem- 
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bers from and J. Q. Adams, 8; the 
quorum in, 25, 28; introduction of 
bills in, 60, 64; time limits in, 81; 
joint committees in, 134; reports of 
committees in, 161; the readings in, 
207; limit in number of speeches in 
Senate of, 260; liberty of speech as- 
sured to early assemblies in, 323; ad- 
mission of public in, 334; Yeas and 
Nays in, 358, 359; conferences in 
early, 401; concurrence necessary in, 
417; Governor chosen to preside in, 
437; presiding officers in, 438, 445, 
447; partisanship and constitutional 
changes in, 504; no provision as to 
Journals in, 524; early law of criti- 
cized, 535; titles in, 546, 551; inter- 
mixing in, 550; requirement for unity 
in laws of, 551; change by reference 
in, 552; the Attorney-General of and 
legislative advice, 570; laws to expire 
in at end of fifty years, 590. 

New Mexico, time limits in, 82; read- 
ing at length in, 213; Yeas and Nays 
in, 358; provision against altering of 
bills in, 519; laws in to be published 
in Spanish, 562. 

Newspapers, and English lawmakers, 
239; and the doings of Congress, 
427. See also Press. 

New York, collections of precedents 
in, 13; quorum in, 27, 28, 50, 55; 
short roll-calls in, 55; introduction of 
bills in, 61, 62, 208; Committee of 
the Whole in, 89; committees in, 96, 
98; committee appointments in, 110, 
113; the chairmanship of Ways and 
Means in, 123; duplicate bills in, 
140; committee records in, 158; time 
limit on committee reports in, 160; 
discharge of committees in, 163; 
smothering bills in, 164; acquiring 
preliminary information in, 175; the 
readings in, 208, 214; printing of 
bills in, 208, 517; amendments in, 
230, 233; length of speeches in, 267; 
closure in Senate of, 296; filibuster- 
ing in, 302; declaration as to freedom 
of debate in, 323; reporting debates 
in, 345; Yeas and Nays in, 356, 359; 
wish of as to Yeas and Nays in Con- 
gress, 357; refusal to vote in, 372; 
conferences in, 402; nature of the 
legislature in, 417; Governor not to 
sit in Council of, 487; as to votes 
permitted Governor in early, 446; 


first to make Lieutenant-Governor 
presiding officer in Senate, 447; con- 
trol of program toward end of session, 
487; partisanship in, 491, 504; Jour- 
nals in, 524; first ‘‘joker’’ said to ap- 
pear in, 541; titles in, 546; change by 
reference in, 552; measures open to 
veto in, 557; rule as to punctuation 
in, 559; Reference Bureau in, 563, 
573; careless lawmaking in, 568; 
drafting commissions in, 569; revi- 
sion in, 581; consulting of depart- 
ments recommended in, 583. 

New Zealand, limit on length of 
speeches in, 282. 

Nicaragua, courts of may initiate cer- 
tain bills, and be heard in debate, 
588. 

Nicholas, George, as to the initiative 
of Virginia House of Deputies, 398. 

Norris, George William, leads the In- 
surgents in securing change of House 
rules, 482. 

Norris, Lord, miscounting by, 374. 

North, Lord, 430; length of speeches in 
attack upon, 261. 

North Carolina, readings of bills in, 
9, 207; quorum in, 27, 28; Commit- 
tee of the Whole in, 89; committee 
attendance in, 153; amendments in, 
235; length of speeches in, 267; Yeas 
and Nays in, 358, 359, 360; entry of 
protests in, 363; nature of the legisla- 
ture in, 418; punctilio in, 423; pre- 
siding officers in, 438; managing 
committee in, 485; no provision for 
Journals in, 524; nor about titles, 
546. 

North Dakota, time limits in, 82; auto- 
matic recall of bills from House com- 
mittees in, 161; number and length 
of speeches in, 267; Yeas and Nays 
in, 358; explanation of vote in, 364. 

Norway, quorum-counting in, 46; 
handling deadlocks in, 413; steering 
committee in, 489; selection of com- 
mittees in, 489. 

Nova Scotia, limit on length of speeches 
in, 283. 


O’Brien, Denis, criticizes New York 
provision as to change by reference, 
552: 

O’Brien, W.S., refusal of to serve on a 
committee, 154. 

Obstruction, 277. 
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Offices. See Italy. 

Ogden, Samuel S., 528. 

Ohio, the quorum in, 28; election of 
chairman in, 120; return of bill from 
Senate committees in, 161; smother- 
ing bills in, 164; the readings in, 207, 
212, 213; fictitious reference in, 232; 
seconding previous question in, 274; 
secrecy in, 336; Yeas and Nays in, 
358, 359; entry of reasons for dissent 
in, 364; partisan votes in, 492; courts 
of on requirements as to unity, 551; 
change by reference in, 552. 

Oklahoma, time limits in, 82; election 
of committees in, 110; question on 
final passage in, 233; method of elec- 
tion of officers in, 352; revision of the 
laws in, 593. 

Oliphant, Laurence, as to ratification 
of treaty of 1854, 429. 

Olive, Governor Thomas, chesen to 
preside, 437. 

Oliver, Richard, sustains John Wilkes, 
339. 

O’Neal, Emmet, suggestion of for pre- 
liminary judgment on bills, 73; gives 
reasons for stenographic report of 
debates, 346. 

Onslow, Arthur, 374; on rules as a pro- 
tection to the minority, 7. 

Ontario, closure in, 282. 

Orange River Colony, money bills in, 
412. 

Oratory, 303. See also Debate, Speak- 
ing. 

Order, points of in Congress, 16; pre- 
serving during debate, 255, 439; na- 
ture of an, 556. See also Ordinances. 

Order of business, 201. 

Ordinances, 554. 

Ordronaux, John, on the inquisitorial 
power, 173; on the effect of the rota- 
tion system, 475. 

Oregon, the quorum in, 28; reading at 
length, in, 212; amendment in Senate 
of, 226; Yeas and Nays in, 358, 359; 
advisory committee to expedite leg- 
islation in, 488. 

Organization, 497. 

Orr, James Lawrence, gives control of 
committee to minority party, 119. 
Orth, Godlove Steiner, proposes com- 

mittee on committees, 108. 

Otis, James, moves that a gallery be 
opened, 333; chosen Speaker because 
a partisan, 466. 


\ 


“Outlook, The,” in criticism of the 
Senate, 431. 

Owen, Robert Latham, defends the 
caucus, 512. 


Paige, Allan W., ruling of as to refer- 
ence to Governor, 251. 

Paine, Robert Treat, episode in con- 
nection with appointment of as dele- 
gate, 32. 

magi 379; counting of toward quorum, 

5. 4 

Palgrave, R., as to first publication of 
division lists, 354. 

Panama, quorum requirements in, 52. 

Parker, Isaac, ruling of as to reference 
to what had been said in debate, 251. 

Parliament, Ilbert’s compendium on, 
13; precedents of, 14; standing orders 
of, 14, 17; rules and procedure of 
criticized, 21; and the quorum, 23; 
selection of committees in, 112, 502; 
joint committees in, 136, 1388; hear- 
ings by committees of, 142; attend- 
ance upon committees of, 154; and 
the power to summon witnesses, 
171; the reading of bills in, 205, 211; 
stages of debate in, 220, 221, 222; 
amendment in, 224; long speeches 
in, 261; change in debate in, 268, 
310; purpose of and debate, 313; 
division lists in, 354; divisions in, 
374; no vote changed in, 378; pairs 
in, 379; reconsideration in, 383; con- 
ferences in, 400; references in to the 
other House, 422; olden ceremony of 
ratification or rejection in, 522; crit- 
icism of work of, 536; when laws take 
effect, 561; bill-drafting in, 567; re- 
vision in, 575, 585; service to of com- 
missions of inquiry, 580. See also 
House of Commons, House of Lords, 
Lord Chancellor, Speaker. 

Parliamentary Counsel, 567, 575. 

Parliamentary law, 1, 463. 

Parnell, Charles Stewart, on the rules 
of the House of Commons, 18; leads 
memorable obstruction, 279. 

Parsons, Theophilus, criticism by of 
quorum in Massachusetts, 29; cpin- 
ion by as to freedom of speech, 329. 

Partisanship, 490; in connection with 
committees, 117; when Whigs were 
in the minority, 429; and the Speak- 
ership, 434, 466; prevents perfection 
in drafting, 544. ~ 
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Parton, James, on development of 
writing speeches in Congress, 245; 
on oratory in Congress, 305. 

Patterson, Thomas MacDonald, pre- 
sents resolution criticizing caucuses, 
611. 

Patton, O. K., on discussion in Iowa, 
312. 

Pendleton, George H., opposed to 
desks in the House, 241. 

Penn, William, provision of Charter of 
Liberties of as to quorum, 26; as to 
committees, 95; as to delay of action 
on business, 206; as to proposal of 
measures, 397; as to treble voice of 
Governor, 446; requires publishing 
of proposed laws, 516. 

Fennsylvania, collections of precedents 
in, 13; the quorum in early, 26; in 
first Constitution, 28; quorum- 
breaking in, 33; effect of requirement 
for absolute majority in, 47; origina- 
tion of bills in, 60, 397, 485; Com- 
mittee of the Whole in, 91; commit- 
tees in, 95, 98, 102; committee selec- 
tion in, 106, 110, 113; presiding of- 
ficer of Senate member of commit- 
tees of, 120; size of committees in, 
125; membership of committees in, 
127; committee attendance in, 153; 
committee reports in, 156, 160, 166, 
167; discharge of committees in, 160, 
163; the readings in, 206, 214, 216; 
early rule as to debate on first reading, 
220; amendments in, 231, 234, 235; 
seconding previous question in, 274; 
early rules as to speeches in, 277, 
809; secrecy in early, 333; voting cus- 
tom of German-born members in, 
352; Yeas and Nays in, 356, 357, 
375; recording reasons for votes in, 
363; rule in as to personal interest, 
367; refusal to vote in, 372; changing 
vote in, 378; treble voice for Gover- 
nor of at first contemplated, 446; a 
Speaker deposed in, 464; committee 
on legislation in, 485, 486; partisan 
votes in, 492; partisanship and a 
constitutional convention in, 504; 
oath to prevent participation in cau- 
cuses proposed in, 506; signing bills 
in, 521; publication of records in, 
§24; ruling in that expunction must 
be by unanimous consent, 531; laws 
of containing unrelated subjects, 
650; use of “ordain”’ in Constitution 


of, 554; resolves in, 555; measures 
open to veto in, 557; punctuation in, 
560; drafting bureau in, 570. 

Penrose, Boies, objects to manner of 
reading, 216. 

Pepys, Samuel, tells of Mr. Prin’s pro- 
posal to revise the laws, 589. 

Personal interest, in results of a vote, 
366. 

Peru, courts of, may initiate certain 
bills, 588. 

Petitions, early English, 57, 205; in 
Massachusetts, 63; interference with 
right of, 79; triers of, 87. 

Philip IV of Spain, tests voice and 
written voting, 362. 

Philips, Sir Robert, quoted, 146. 

Phillips, , imprisoned by James I, 
321. 

Phillips, Wendell, quoted, 301. 

Pickering, Timothy, on motion to ex- 
punge, 528. 

Pillsbury, Albert E., on the quorum, 
40. 

Pinckney, Charles, provides for Yeas 
and Nays in plan submitted to Fed- 
eral Convention, 354; and for publi- 
cation of Journals, 524. 

Pitt, William, Earl of Chatham, in 
connection with long speeches, 261; 
influence of, 308; reports of speeches 
by, 338. . 

Pitt, William (the younger), long 
speeches by, 261; oratorical skill of, 
308; effect on of impeachment car- 
ried by casting vote of Speaker, 451. 

Plumer, William, on speeches in first 
Senate, 261. 

Poland, “‘liberum veto”’ in, 20; episode 
of silence in the Diet of, 317. 

Polk, James Knox, 352. 

Pomerene, Atlee, reflected upon by 
member of the other branch, 423. 
Pomeroy, Samuel Clarke, ruling on 
reading of irrelevant paper, 252; 

approves closure, 291. 

Poore, Ben: Perley, as to the effect of 
verbatim reports, 344, 

Porritt, Edward, on first publication of 
division lists, 355. 

Portugal, handling deadlocks in, 414. 

Pory, John, first presiding officer in 
America, 437. 

Postponement, indefinite, 276. 

Potter, Platt, on rules, 4. 

Prayers, quorum before, 51. 
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Preambles, 580. 

Precedents, and usages, 14, 463; in 
Parliament, 14. 

Preliminary judgment, 67. See also 
Program. 

President, reference to in debate, 251; 
appointments of and the Senate, 
425; membership for in Senate upon 
expiration of term, 432; and cau- 
cuses, 509; share of in authenticat- 
ing laws, 522. See also Veto. 

Presiding officers, 483; and the order of 
business, 204; Calhoun’s view of 
function of in Senate, 254; share of in 
debate, 443; in voting, 445. See also 
Speaker, Vice-President. 

Press, freedom of the, 337. See also 
Newspapers. 

Previous question, 270; and amend- 
ments, 236; and number of speeches, 
260; Jefferson on, 286; in the U.S. 
Senate, 291; in the State Senates, 
296. 

Prin, Mr., tells Pepys of his intention 
to revise the laws, 589. 

Prince, James, a speech read by, 245. 

Printing of amendments, 231, 234. 

Printing of bills, 516; in New York, 
208, 231; in Michigan, 208; manda- 
tory in Idaho, 211; in Missouri, 231; 
in Massachusetts, 231; in Pennsyl- 
vania, 516. 

Private bills, hearings on by commit- 
tees of Parliament, 142. 

Program, by Committee of the Whole 
in Virginia, 89. See also Preliminary 
Judgment. 

Protests upon voting, 362. 

Proxy voting, in the House of Lords, 
and France, 383. 

Public opinion, relation of debate to, 
314, 349; and records of votes, 36!; 
moulded more by Senate than House, 
427. 

Publication, of committee hearings of 
Parliament, 158; of speeches, 327, 
330, 337; of records, 524; of laws, 
594. 

Publicity, of committee hearings, 142; 
of deliberations, 149. 

Punctuation, 559. 

Pym, John, imprisoned by James I, 
321. 


Queensland, handling deadlocks in, 413. 
Questions, and the committee system, 


ce and topics of general interest, 

Quincy, Josiah, defends written speech, 
245; called to order for reference to 
what another had said, 251; as to 
who may move reconsideration, 
387, 388. 

Quorum, 23; of Committee of the 
Whole in Congress, 90, 154; of a 
select committee of Parliament, 154; 
of committees in the United States, 
154; of Canadian committees, 188; 
Speaker Keifer ready to count, 287; 
ruling as to count of in Wisconsin 
Senate, 373; breaking in Tennessee, 
35, 391. 


Raleigh, Sir Walter, on right to speak 
while sitting, 242; on power of the 
Speaker to vote, 450. 

Randall, Samuel Jackson, 16, 37; as to 
motion to discharge a committee, 
162; on dilatory motions, 286; sug- 
gests an order of debate by States, 
463. 

Randolph, Edmund, as to Yeas and 
Nays, 354. 

Randolph, John, cause of proposal to 
elect committees, 107; irrelevancy 
of in debate, 254, 262, 263; leads in 
over-ruling Speaker as to debate af- 
ter previous question ordered, 271; 
opposes previous question, 272; re- 
torts when it is moved, 275; filibus- 
ters and, 284, 285; undertakes to 
stop debate by silence, 318; invokes 
privilege of freedom of debate, 324; 
reproves women in attendance, 336; 
thwarted by Clay in trying to get 
reconsideration, 389; instrumental 
in establishing Library of Congress, 
563. 

Randolph, Peyton, chosen Speaker be- 
cause a partisan, 466. 

Raymond, Henry Jarvis, reason for 
failure of to achieve influence in the 
House, 309. 

Reading of bills, 204; in Congress, 20, 
209, 214, 220; in the absence of a 
quorum, 48; upon introduction, 65; 
at length, 211. 

Reading of speeches, 243; of printed or 
written matter, 252. 

Recess committees, 175. 

Recesses, in California, and Massachu- 
setts, 83. 


622 


INDEX 


Reciting of speeches, 243. 

Recognition, the Speaker’s power of, 
457. 

Recommittal, motion for in Congress, 
230. 

Reconsideration, 383; and attendance, 
49; by agreement in New York, 50. 

Records, 516, 523; of committees, 156. 
See also Journals, Roll-calls, Voting, 
Yeas and Nays. 

Redlich, Joseph, on debate in Commit- 
tee of the Whole, 88. 

Reed, Thomas Brackett, handbook by, 
15; quorum-counting by, 37; secures 
reference of bills without reading, 65; 
spreads conviction as to power of 
Speaker, 108; as to motion to dis- 
charge a committee, 162; as a hu- 
morist, 258; on dilatory motions, 286, 
287, 288; effect of rules of, 301; as 
to overruling of Speaker’s decision, 
442; votes on various occasions, 453; 
use of power of recognition by, 457; 
adds to power of the Speaker, 466; 
and the Committee on Rules, 479. 

Reference, change by, 552. 

Referendum, in Massachusetts, 365; 
reasons for opposition to in England, 
411; in Germany, 414. 

Referring of bills and petitions, in Con- 
gress, 65; in Massachusetts, 66; in 
Virginia, 66, 67; in Maine, 67. 

Reid, David Settle, permitted to move 
reconsideration, 386. 

Reinsch, Paul Samuel, as to bills 
smothered in Illinois, 164; as to hasty 
passage of bills in Congress, 191; crit- 
icizes Legislatures for indiscriminat- 
ing assent, 402; on the powers of the 
Senate, 427; on sharing spoils in 
Tilinois, 494. 

Reintroduction, 395. 

Relevancy, in debate, 252. 

Reporting, 337. See also Short-hand. 

Reports. See Committees. 

Representatives. See House of Repre- 
sentatives. 

Resolutions, 553. 

Resolves. See Resolutions. 

Responsibility, and the committee sys- 
tem, 198; lack of, 473. See also Cab- 
inet. 

Revision, 580; in Wisconsin, 226, 228; 
in Massachusetts, 227, 581; in Ger- 
many, 229; of the statutes, 589; and 
ratification thereof, 594. 


Rhode Island, the quorum in, 24, 28; 
Committee of the Whole in, 92; 
small committees in, 95; election of 
chairmen in, 120; joint committees 
in, 134; wish of as to Yeas and Nays 
in Congress, 357; Yeas and Nays in, 
358; ingenious way for avoiding quar- 
rels in, 419; presiding officers in Sen- 
ate of, 449; instance of harm from 
lack of engrossing committee in 
early, 518. 

Richard II, fraud by in framing stat- 
ute, 57; freedom of debate under, 
319. 

Riders, New Jersey provision against, 
546. 

Rives, William C., quoted, 521. 

Robert, Henry Martyn, handbook by, 
15. 

Roberts, Ellis H., as to first record of 
Yeas and Nays in New York, 356. 
Robeson, George Maxwell, on proposed 
quorum-counting rule, 38. 
Robinson, George Dexter, 

counting quorum, 287. 

Robinson, John, a popular Virginia 
Speaker, 442. 

Roll-calls, in the 66th Congress, 46, 50; 
in committees, 156; in Congress, 186, 
229, 377;in New York, 359; omnibus, 
360; in North Carolina, 360; and 
Journal entries, 531. See also Yeas 


against 


and Nays, Voting, Records. 

Rome, the rostra in, 239; irrelevancy in 
Senate of, 252; limits on oratory in, 
264; obstruction in, 277; publication 
of proceedings in, 337; laws about 
lawmaking in, 545; terrible conse- 
quence in of law containing unre- 
lated subjects, 549. 

Romilly, Sir Samuel, on bad mode of 
deliberating by Assembly as a cause 
of catastrophes of French Revolu- 
tion, 1. 

Root, Elihu, on the purpose of rules, 6; 
advocates record of debates in New 
York, 345; as to being bound by cau- 
cus resolution, 511. 

Root, Erastus, moves to elect a com- 
mittee, 107. 

Rostra (rostrum) in Rome, 239. 

Roumania, long speech in, 283. 

Rugg, Arthur P., objects to judges med- 
dling with legislative matters, 587. 
Rules, importance of, 3; not law, 3; in- 
| violability of, 8, 219; suspension of in 
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Towa, 10, 210; and standing orders, 
16; efficacy of and respect for, 85; 
effect of in making Senate stronger 
than House, 427; suspension in Con- 
gress, 459, 479; the Speaker’s power 
in applying, 463. 

Russell, Benjamin, and freedom of 
speech in Massachusetts, 329. 

Russell, Lord John, on freedom of de- 
bate, 320; describes members beyond 
reach of the press, 339. 

Russia, introduction of bills in, 71. 


Sackett, William A., moves the House 
appoint committees, 108. 

St. Clair, Gen. Arthur, witnesses in the 
investigation of defeat of, 171. 

Salisbury, Lord, on change in debate 
in House of Commons, 311. 

Salmeron, Alfonso, speaks through a 
whole sitting, 261. 

Saltonstall, Robert, fined for using 
small and bad paper, 516. 

Salvador, Supreme Court of may ici- 
tiate bills, and be heard in debate, 
588. 

San Domingo, courts of may initiate 
certain bills, 588. 
Sandys, Sir Edwin, 

James I, 320. 

Sanford, John E., on the quorum, 40. 

Schoepf, Johann David, quoted, 352, 

Schurz, Carl, gives reason for unlimited 
debate in Senate, 299. 

Scotland, Lords of the Articles in, 68. 

Scott, Samuel Bryan, describes a read- 
ing expedient in Pennsylvania, 216. 

Seaton, William Winston, aids Webster 
to write out famous speech, 344. 

Seats, assignment of, 241; in New 
York, 491; in Massachusetts, 492. 

Seconding, of motions, 18, 274. 

Secrecy, of committee hearings, 143; 
and deliberations, 152; of legislative 
sittings, 330; in voting, 352; of Sen- 
ate sittings at the outset, 424; of the 
caucus, 510, 513; in connection with 
records, 526. 

Sections. See Belgium and Holland. 

Seeley, Sir J. R., as to public interest 
in debates of Parliament, 340. 

Seldon, John, imprisoned by James I, 
Oa), 

Select committees, 113. See also Com- 
mittees. 

Senate (U.S.) ‘ Precedents of,’’ 16; sec- 


imprisoned by 
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onding of motions in, 18; first break- 
ing of quorum in, 34; when in Com- 
mittee of the Whole, 89; standing 
committees in, 101, 128; the readings 
in, 209, 215; eloquence in, 246, 261; 
criticism of by H. von Holst, J. B. 
Macmaster, and H. J. Ford, 292, and 
Woodrow Wilson, 294; admission of 
public in, 334; requirement as to vot- 
ing in, 372; reconsideration in, 385; 
rise of, 424; direct and indirect elec- 
tion of, 426, 431; powers of, 427; and 
vote of Vice-President, 448; work in 
done by a few, 475; caucuses in, 510. 
See also Congress. 

Senates, limits on speeches in, 260; and 
relations between the branches, 396; 
change in favored by Governor 
Dunne of Illinois, 399; powers of, 
408, 418. 

Sessions. See Recesses; Time limits. 

Sewall, Samuel, records attempt of 
Governor to wield petty authority, 
438. 

Seymour, Sir Francis, refused permis- 
sion to speak twice, 258. 

Shaftsbury, Earl of (Anthony Ashley 
Cooper), and the Carolina Constitu- 
tions, 342. 

Shambaugh, Benjamin F., on ‘‘Statute 
Lawmaking in Iowa,” 13. 

Sharpe, Peter, criticizes conferences in 
New York, 402. 

Shaw, Lemuel, as to reconsideration, 
389. 

Sheehan, William F., refuses to put 
question when presiding, 441. 

Sheridan, Richard B. B., in connection 
with long speeches, 261. 

Sherman Anti-Trust Law, 538. 

Sherman, James Schoolcraft, on the 
quorum, 45; reminds Senators of rule 
about use of names, 249; determin- 
ing votes cast by, 452. 

Sherman, John, opposed to desks in the 
House, 241; criticizes conference 
committees, 403. 

Sherman, Roger, as to Yeas and Nays, 
354; as to publication of proceedings, 
525. 

Shirley, Governor Wiiliam, requests 
Massachusetts legislators to take an 
oath of secrecy, 333. 

Short-hand reporting, in Rome, 337; 
in Congress, 343; in New York, 345. 

Sifting committees, 78, 487; in Ne- 
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braska, 125, 487. See also Managing | Speaker, 433, 455; English, in Commit- 


and Steering Committees. 

Signing, 518, 521; legal effect of, 533. 

Silence, effect of, 317; right to, 370. 

Sims, Thetus Willrette, assaulted for 
words spoken in debate, 327. 

Sims, Thomas, 328. 

Sittings, long, in the House of Com- 
mons, 279; open, 331. 

Sloan, James, moves choice of commit- 
tees by ballot, 107. 

Smith, John Cotton, in connection with 
committee chairmanship, 120. 

Smith, Samuel, decides that expunging 
vote shall not appear, 528. 

Smith, Sir Thomas, on ‘‘' The Common- 
wealth of England,’”’ 87; describes 
the order of business in the House of 
Lords, 205; and debate, 238, 248, 
249, 251, 258; as to equality of the 
two Houses, 396; quoted, 433; de- 

_ scribes the Speaker’s duties, 443; and 
formalities on last day of session, 522. 

Smith, William, and filibuster in the 
first Congress, 284. 

Smith, William Henry, demurs at des- 

| ignation in debate, 250. 

Smith, William S., 528. 

Smoot, Reed, remarkable filibuster by, 
293; denies binding force of confer- 
ences of Republican Senators, 512. 

South Africa, handling deadlocks in, 
413. 

South Carolina, the quorum in, 26, 28; 
Committee of the Whole in, 89; the 
readings in, 207, 213; freedom of de- 
bate in, 324; comment on laws for- 
bidden in, 342; Yeas and Nays in, 
358, 359; reintroduction in, 395; in- 
itiative in under Locke’s Constitu- 
tions, 396; nature of the legislature 
in, 418; presiding officers in, 438; 
‘committee on legislation in, 485; 

(486; ceremony of ratifying acts in, 
522; no provision for clerk in, 524; 
measures open to veto in, 557; Attor- 
ney-General and circuit solicitors at 
command of Legislature in, 572; pro- 
posal that all laws in expire at end of 
one hundred years, 590; revision of 
the laws in, 592. 

South Dakota, reporting of bills in, 
164; question on final passage in, 
233; Yeas and Nays in, 358; rule 
against pairing in, 381. 

Spain, quorum requirements in, 52. 


tee of the Whole, 87; power of in ap- 
pointment of committees, 108; as a 
member of committees, 119; power 
of recognition by, 239; Hinds on the 
power of, 288; as a leader, 465, 472; 
methods of choice of, 469; examina- 
tion of Journal by in Massachusetts, 
526. See also Presiding Officers. 

Speaker’s Conference for considering 
electoral reform, 74. 

Speaking, in Committee of the Whole, 
88; order of, 238, 460, 461; seated 
or standing, 242; essential quality in, 
306. See also Debate. 

Special legislation, the problem of, 541; 
difficulty in discriminating, 594. 

Speech from the throne, furnishes occa- 
sion for miscellaneous oratory, 253. 

Speeches, number and length of, 
258, 305; in Ontario, Nova Scotia, 
New Zealand, and France, 282; Jef- 
ferson, on long, 285; in filibusters, 
291; and lawmaking, 310; publica- 
tion of, 330, 337. See also Debate, 
Speaking. 

Spinola, Francis B., and Reed’s quo- 
rum count, 40. 

Stanberry, William, 371; assaulted for 
words spoken in debate, 325. 

Standing committees, 93; growth in 
number and size of, 126; in Parlia- 
ment, 182. See also Committees. 

Standing orders, of Parliament, 14, 
267; rules and, 16. 

Stanford, Richard, tries to abolish pre- 
vious question, 272. 

Stanton, Theodore, inquiries by as to 
quorum abroad, 46. 

Statutes, framing of by judges, 57; 
questioning validity of, 558: general 
for subsidiary matters of administra- 
tion, 559; difficulty of traming, 566. 
See also Judges, Laws. 

Steering committee, in the Nether- 
lands, 114; in Congress, 201, 484: in 
the Legislatures, 459, 487, 577; in 
Norway, 489. See also Committee on 
Rules, and Managing and Sifting 
Committees. 

Stenography. See Short-hand report- 
ing. 

Stephen, James Fitzjames, on the pre- 
cision necessary in drafting acts, 543, 

Stevenson, Andrew, and a proposal to 
elect a committee, 107. 
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Stimson, Frederic Jesup, castigates 
product of Congress, 537; on the 
statute law, 594. 

Stone, William Joel, and a filibuster in 
the Senate, 293. 

Story, Joseph, on parliamentary law, 
6; on quorum requirements, 47. 

Strangers, admission of, 331. 

Strode, , punished for proposing 
certain regulations, 322. 

Strong, Caleb, tells of discourteous 
treatment of Samuel Adams by 
Massachusetts Senate, 420. 

Sub-committees, 133. 

Subjects, unrelated, in bills, 548. 

Suetonius, describes obstruction by 
Julius Cesar, 277; quoted as to pub- 
lication of proceedings, 337. 

Sulzberger, Meyer, as to the reading of 
bills, 214, 

Sumner, Charles, 429, 430; removed 
from chairmanship, 122; loses in rep- 
utation by reading speeches, 245; 
called to order for reading irrelevant 
paper, 252; refuses to be bound by 
caucus, 509; criticizes joint resolu- 
tions, 557. 

Suspension. See Rules. 

Sweden, quorum-counting in, 46; com- 
mittees in, 104; committee attend- 
ance in, 153; money bills and dead- 
locks in, 414; casting vote in, 450. 

Switzerland, introduction of bills in, 
70; selection of committees in, 111; 
closure in, 283. 


Table, laying on, in Massachusetts, 
203; of amendments, 235, 276; in 
Congress, 275. 

Taft, William Howard, 513; prepara- 
tion of bills under, 80. 

Talleyrand, 508. 

Tanner, Edwin Platt, on introduction 
of bills in New Jersey, 60. 

Tariff Commission, discussed by Henry 
C. Emery, 578. 

Taul, Micah, as to the judgment of 
standing committees in Congress, 
101. 

Tellers, in Parliament, 374; in Congress 
and Massachusetts, 376. 

Tennessee, the quorum in, 28; quorum- 
breaking in, 35, 391; recall of bills 
from Senate committee in, 161; the 
readings in, 207, 208; limits on 

_length of speeches in, 267; seconding 


previous question in, 274; the table 
in, 276; Yeas and Nays in, 358; re- 
consideration and woman suffrage 
amendment in, 391; no reintroduc- 
tion in, 395. 

Texas, the quorum in, 28; committees 
in, 102; the readings in, 211; no 
amendments changing purpose in, 
234; free discussion and length of 
speeches in, 266; Yeas and Nays in, 
358, 359; scrip of and scandalous re- 
consideration in Congress, 390; no 
reintroduction in, 395; Lieutenant- 
Governor may debate in, 445; pre- 
cedance for Democratic platform 
demands in, 497; measures open to 
veto in, 557; revision of the statutes 
in, 592. 

Themistocles, to Eurybiades, 5. 

Thurman, Allen Granberry, ruling of 
as to quorum, 44. 

Ties. See Casting vote. 

Tilden, Samuel Jones, tells of share in 
an unintelligible constitutional pro- 
vision, 539. 

Tillman, Benjamin Ryan, successful 
filibuster by, 293. 

Time, waste of, in Parliament, 22; by 
rol!-calls in the 66th Congress as a 
result of quorum requirements, 46; by 
reporting original bill with amend- 
ments, 64; through the separate 
handling of bills by independent 
committees of the two Houses, 139; 
by frivolous matters, 165; by undue 
consideration of committee reports 
unanimously adverse, 166; through 
the requirement of unanimous con- 
sent, 204; by the oral reading of bills, 
215, 427; by reference toa committee 
with instructions to report forthwith, 
232; by general debate in Congress, 
253, 427; by the Hour Rule in the 
House, 268; by obstruction,277; much 
of debate is not a, 316; by divisions in 
Parliament, 355, 377; by prevalent 
methods of counting, 376; by recon- 
sideration, 394; in Congress by lack 
of the joint-committee system, 400; 
in the National House, 427. 

Time limits on introduction of bills, 80. 

Titles, 545. 

Tocqueville, Alexis C. H. M. de, on 
power of majorities in the U. 8., 297; 
praises Senate at expense of House, 
426. 
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Todd, Alpheus, in connection with 
choice of partisans for select commit- 
tees, 112; on value of preliminary in- 
quiries by commissions, 580. 

Townsend, William Charles, quoted, 
536. 

Townshend, Heywood, as to formalities 
in debate in Committee of the Whole 
in 1601, 242. 

Tracy, Uriah, on motion to expunge, 
528. 

Transvaal, money bills in, 412. 

Treaty-making, and the power of the 
Senate, 425. 

Tresilian, Sir Robert, hanged after as- 
sailing freedom of debate, 319. 

Tribune, in France and Germany, 240. 

Triers of Petitions, 87. 

Trollope, Anthony, criticizes Sumner 
for reading a speech, 246; amused by 
American method of dividing, 376. 

Trumbull, Jonathan, votes as Speaker 
when no tie, 452. 

Tryon, Governor William, instructions 
to as to quorum in New York, 27; 
and as to unrelated subjects in laws, 
550; and as to change by reference, 
552) 

Tucker, Randolph, proposal of quo- 
rum-counting rule by, 38. 

Tyler, John, and the hour rule for de- 
bate, 263. 


Unanimous consent, in Congress, 20, 
204, 458, 531; in the Legislatures, 
403. 

Underwood, Oscar W., as to the com- 
mittees of the Senate, 128; proposal 
of to extend closure rule, 295; on the 
leadership of the House, 467. 

Usages and precedents, 14. 

Utah, election of committees in, 110; 
Speaker member of committees of 
House in, 120; Speaker may require 
return of bill from committee in, 161; 
previous question in Senate of, 296; 
Yeas and Nays in, 3858; requires 
judges to report defects in the laws, 
587. 

“Utopia,” the rule of deliberation in, 
205. 


Valentine, Benjamin, prosecuted under 
Charles I, 322. 

Vallandigham, Clement, on the Speak- 

~ eT as a despot, 466, 


Van Buren, Martin, 452; describes con- 
ference committees in New York, 
402. 

Vane, Sir Harry, responsible for the 
previous question, 270. 

Varnum, Joseph Bradley, treatment of 
John Randolph by, 107; over-ruled 
as to previous question, 271; as to 
reconsideration, 387; holds unani- 
mous consent necessary for expunc- 
tion, 531. 

Vedder, Commodore P., on result of 
amendments in New York, 230. 

Vermont, examination and revision of 
bills in, 80; selection of committees 
in, 110; joint committees in, 137, 
139; committee records in, 158; free- 
dom of debate in, 324; Yeas and 
Nays in, 357; entry of reasons for dis- 
sent in, 364; concurrence necessary 
in, 417; publication of records in, 
524, 525. 

Veto, pairs and the, 46; and resolu- 
tions, 555, 557; opportunity for, 
helped by poorly-drawn bills, 583. 

Vice-President, and appointment of 
committees, 109; Calhoun’s peculiar 
view of functions of, 254, 263, 440; 
as presiding officer, 439, 440, 470; 
Hamilton’s reason for giving right te 
vote to, 448. 

Vilas, William Freeman, asks that 
Senator give his reasons for not vot- 
ing, 372. 

Virginia, the quorum in colonial, 25; in 
first Constitution of, 27; origination 
of billsin, 60, 61, 397; reference 
upon introduction in, 66, 67, 221 
time limits in, 86; Committee of the 
Whole in, 89; committees in first As: 
sembly of, 94; standing committees 
in, 95, 96, 103; committee selection 
in, 106; committee promotions in, 
121; size of committees in, 125; and 
joint committees, 135; committee at- 
tendance in, 153; committees re- 
quired to investigate in, 170; ac- 
quiring preliminary information in, 
176, 179; reading at length in, 213; 
review in first Assembly of, 233; sec- 
onding previous question in, 274; 
freedom of the press in Bill of Rights 
of, 323; printing in and Berkeley, 
341, and Culpeper, 342; Yeas and 
Nays in, 358; effect of failure to vote 
in, 373; nature of the legislature in, 
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417; presiding officer in first Assem- 
bly of, 437; presiding officers in, 438; 
a popular Speaker in, 442; Lieuten- 
ant-Governor in Senate of, 448; Ran- 
dolph chosen Sp2aker in, as a parti- 
san, 466; election of a speaker ques- 
tioned in early, 470; influence of the 
few in Assembly of, 475; keeping of 
Journal in, 524; proposes require- 
ment as to publication of proceedings 
of Congress, 525; clerk in, severely 
punished for refusing to show records, 
527; another for making trouble, 
527; first laws of criticized, 535; un- 
related subjects in, 549; change by 
reference in, 552. 

Voting, 352, 374; by men who have not 
heard discussion, 50; by sections in 
Rhode Islard, 92; on amendments, 


14, 236; on different days in Greece, | 


237; article by article in Belgium, 
237; waste of time in, 376; by elec- 
tricity, 377; finality of, 378. See also 
Casting vote, Quorum, Speaker. 


Wade, Benjamin Franklin, approves 
closure, 291. 

Walker, Felix, 
combe,”’ 254. 

Walpole, Horace, in connection with 
long speeches, 261; and relative 
power of the Houses, 407. 

Walpole, Spencer, in connection with 
choice of partisans for select com- 
mittees, 112. 

Ward, Nathaniel, writes the first code 
of laws in Massachusetts, 590. 

Warren, Lott, hour rule adopted on 
motion of, 263. 

Washburn, Cadwallader Colden, fav- 
ors desks in the House, 241. 

Washburne, Elihu Benjainin, criticizes 
President Johnson, 251. 

Washington, time limits in, 82; au- 
thority for investigation by Senate 
committees in, 171; limit on length of 
speeches in, 266; freedom of debate 
in, 324; Yeas and Nays in, 358; non- 
partisan elections in, 499; revision 
in, 582; requires judges to report de- 
fects in the laws, 587. 

Washington, George, as chairman of a 
committee, 98; and the location of 
the capital, 326; when presiding over 
Federal Convention, 443. 

Waste of time, See Time, waste of. 


“talking for Bun- 


Wayne, Anthony, 452. 

Weaver, Gen. James Baird, filibuster 
by, 287. 

Webster, Daniel, 425, 529; criticizes 
previous question, 272; oratory of, 
303, 307; reporting of reply of to 
Hayne, 344; as to reconsideration, 
387, 389. 

Webster, Noah, tells of quarrel be- 
tween House and Senate in Connec- 
ticut, 419. 

Weeks, John Wingate, on the result of 
the change in the House rules, 469. 
Wells, Herbert George, on partisanship 

in England, 501. 

West Virginia, election of chairmen in, 
120; committee records in, 158; read- 
ing at length in, 212; requirement by 
of Yeas and Nays on amendments, 
235; freedom of debate in, 324; Yeas 
and Nays in, 358, 359; reconsidera- 
tion in, 391, 394. 

Whips, 501. 

White, Andrew D., filibuster by, 302. 
White, Harry, as to illegitimate altera- 
tions in bills in Pennsylvania, 521. 
Whitley, John Henry, on the increase 

of discussion in Parliament, 267. 

Whitredge, Frederick W., remedy of for 
abuse of inquisitorial power, 174. 

Whittet, L. C., informs as to electrical 
system of voting, 378. 

Wilberforce, William, changes votes by 
speech, 500. 

Wilkes, John, 501; and publicity, 331, 
338; and expunction, 527. 

William of Orange, venality of Parlia- 
ment under, 331. 

Williams, John Sharp, filibustering by, 
288. 

Wilmot, David, ‘‘Proviso”’ of, leads to 
filibuster, 291. 

Wilson, Henry, as to reconsideration, 
388. 

Wilson, James, as to publication of pro- 
ceedings, 525, 

Wilson, Woodrow, 181, 500; on prepara- 
tion of legislation, 73; on partisanship, 
117, 490, 504; in criticism of commit- 
tee secrecy, 149; in criticism of the 
committee system, 191, 197, 198, 200; 
sharp comment of, on Senate and fili- 
buster, 294; in praise of Senate de- 
bates, 305; on criticism as the pur- 
pose of Parliaments, 313; on leader- 
ship, 473, 477; and executive respon- 


628 


INDEX 


sibility, 509; on the Senate caucuses, 
510. 

Windham, William, in connection with 
long speeches, 261. 

Windom, William, favors desks in the 
House, 241. 

Winthrop, Robert Charles, defeated 
for Speaker, 107; discusses personal 
interest and voting, 368; and right of 
Speaker to speak and vote, 453. 

Wisconsin, the quorum in, 28; intro- 
duction of bills in, 65; Committ2e of 
the Whole in, 93; membership of 
committees in, 127; joint committees 
in, 134; committee records in, 157; 
powers of recess committees in, 179; 
reading bills at length in, 219; re- 
vision of amendments in Senate of, 
226; committee on Bills in Third 
Reading in, 228; seconding previous 
question in, 274; Yeas and Nays in, 
358; instance of refusal to vote in, 
372; voting by electricity in, 377; re- 
consideration in, 394; printing of en- 
grossed bills in, 520; titles in, 546; 
when laws take effect in, 562; devel- 
opment of Reference Bureau in, 564; 
bill-drafting in, 573; revision before 
introduction in, 576; consolidation 
and revision of statutes in, 596. 

Wise, Henry Alexander, on J. Q. 
Adams, 9; describes unique ending of 
a filibuster, 271; refuses to vote, 371. 

Witnesses, the power to summon, 171. 

Woman suffrage, and quorum-break- 
ing in Tennessee, 35. 

Women, admission of, to House of Com- 


mons, 332; and to House of Repre- 
sentatives, 336. 

Wording of laws, 224, 535. 

Wright, George Grover, 
closure, 291. 

Wright, Leroy A., model system of 
rules by, favors joint committees, 135. 

Wright, Robert, attempts to secure ex- 
punction in 1806, 528. 

Written speeches, 243. 

Wylie, F. M., on effect of reduction in 
number of Wisconsin committees, 
128. 

Wyndham, Sir William, on reports of 
speeches, 337. 

Wyoming, time limits in, 82; commit- 
tees in, 103; joint committees in, 
134; Yeas and Nays in, 358; reintro- 
duction in, 395; printing in, 517. 


approves 


Yates, Governor Richard, finds a mas- 
querading bill, 219. 

Yazoo frauds, lead to constitutional 
provision about titles, 546. 

Yeardley, Sir George, and the Virginia 
charter, 94. 

Yeas and Nays, 352; and quorum- 
counting, 38; purpose of expounded, 
41, 42; in New York, 55; in Commit- 
tee of the Whole in Congress, 89, 90; 
in committees, 156; mandatory in 
Idaho, 211; on amendments, 235; for 
verification, 376; and Journa! entries, 
532. See also Records, Roll-calls, 
Voting. 

Yuan, President, makes partisans non- 
eligible, 505. 
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